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Bbidget  O'DoNTfELL,  Respondent,  v.  The  City  of  Sybaousb, 

Appellant. 

1.  Municipal  Corporations  —  Liability  for  the  Omission  or  Com- 
mssiON  OF  Corporate  Acts.  A  municipality  is  not  liable  for  an  injury, 
unless  it  appears  that  some  duty,  Incumbent  upon  it  to  perform,  has  been 
neglected  or  has  been  improperly  discharged;  the  act,  the  omission  or 
commission  of  which  is  charged  as  the  cause  of  the  injury,  must  have 
been  within  the  scope  of  its  corporate  powers,  as  provided  by  the  charter 
or  by  some  positive  enactment  of  law,  and  must  be  ministerial  in  its  nature; 
if  the  duty  be  judicial  in  its  nature,  or  if  it  relate  to  legislation  in  the 
public  interest  or  the  undertaking  of  some  work  of  a  public  nature,  which 
the  municipality  has  not  been  commanded  to  do  by  the  state,  however 
comprehensive  the  powers  conferred  may  be,  the  duty  is  necessarily  dis- 
cretionary, because  within  the  exercise  of  a  deliberate  judgment. 

2.  Highways.  The  fact  that  a  river  or  stream  flowing  through  a  city 
has  been  declared  a  public  highway  by  statute,  does  not  ordinarily  impose 
upon  the  municipality  the  duty  to  keep  the  stream  in  a  safe  condition  or 
free  from  obstructions,  not  of  its  own  causing. 

3.  When  City  Is  Not  Liable  for  Failure  to  Make  Provision 
Against  Floods  in  Btream  Used  as  Outlet  for  its  System  of 
Sewers.  Where  a  municipality  is  using,  and  for  many  years  has  used, 
a  stream  or  creek,  running  through  the  city,  as  an  outlet  or  drainage 
canal  for  its  system  of  sewers,  under  the  authority  of  its  charter  and  other 
special  statutes  conferring  ample  powers  upon  the  municipal  authorities 
with  respect  to  the  regulating,  deepening  and  improving  of  the  creek  and 
the  use  thereof  for  drainage  purposes,  but  no  absolute  duty  with  respect 
to  it  has  been  enjoined  upon  the  city  by  statute,  it  is  not  liable  to  a  prop- 
erty owner  whose  premises  were  injured  by  an  extraordinary  freshet  or 
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flood,  in  which  the  waters  of  the  creek  rose  to  an  unusual  height,  overflowed 
its  banks  and  thereby  caused  much  damage  to  such  premises,  upon  the 
ground  that  no  effective  provision  had  been  made  to  protect  the  inhabit- 
ants of  the  city  and  their  property  against  the  dangers  of  freshets  or  floods^ 
increased,  or  at  least  contributed  to,  by  the  use  of  the  creek  for  sewerage 
purposes;  since  the  mere  use  of  the  streiun  as  an  outlet  to  its  system  of 
sewers  is  not  of  itself  such  an  assumption  of  dominion  over  the  stream  as 
to  make  the  city  liable  for  a  failure  to  maintain  it  in  a  safe  condition; 
and  assuming  that  the  city  had  full  power  to  make  provision  for  obvi- 
ating the  danger  of  an  overflow,  its  failure  to  exercise  it  was  not  the 
neglect  of  an  absolute  duty. 

(yDonndl  v.  Citi/  of  Syracuse,  102  App.  Div.  80,  reversed. 

(Argued  December  4,  1905;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  10,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  plaintiff  recovered  a  judgment  against  the  defendant 
for  damages  resulting  to  her  property  from  an  overflow  of 
Onondaga  creek,  npon  her  allegations  that  the  occurrence 
was  chargeable  to  the  neglect  of  the  defendant  to  perform  its 
duties,  eitlier  assumed,  or  devolved  upon  it  by  law,  with 
respect  to  the  proper  care  and  maintenance  of  the  channel  of 
the  stream.  The  action  came  on  for  trial  before  a  referee, 
who  made  findings  of  fact,  from  which  he  reached  the  legal 
conclusion  of  the  defendant's  liability.  So  far  as  material, 
the  following  were  the  facts  found :  On  the  15th  day  of 
December,  1901,  the  water  in  the  creek  rose  to  an  unusual 
height,  overflowed  the  banks,  reached  the  lot  of  the  plaintiff, 
filled  the  cellar  of  her  house  and  flooded  her  lot  to  the  depth 
of  about. two  feet.  The  water  was  mixed  with  sewage,  com- 
ing from  sewers  constructed  by  the  defendant  and  emptying 
into  said  creek.  As  a  result  of  the  flood,  a  portion  of  plain- 
tiff's lot  was  washed  away  ;  fruit  trees,  vines  and  bushes  were 
destroyed  ;  articles  of  personal  property  were  destroyed,  or 
injured  ;  sewage  deposits  were  left ;  the  grouting  in  the  cellar 
was  loosened  and  the  walls  were  damaged.  Onondaga  creek 
rises  in  the  highlands,  in  the  southern  part  of  the  county  of 
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Onondaga,  passes  in  a  northerly  direction  through  the  central 
portion  of  the  city  of  Syracuse,  and  empties  into  Onondaga 
lake.  The  creek,  from  the  lake  to  the  south  line  of  the 
Indian  reservation,  which  is  several  miles  southerly  from  the 
south  line  of  the  city,  was  declared  a  public  highway  by  an 
act  of  the  legislature  in  1801.  It  does  not  appear  that  said 
creek  has  been  used  for  purposes  of  navigation,  except  that 
prior  to  1850  it  was  used  to  some  extent  for  floating  logs. 
There  were  in  operation  in  said  city  twenty-three  sewers  that 
emptied  into  said  creek,  all  of  which  had  been  constructed  by 
the  defendant.  Tliey  were  seventy-five  miles  in  length; 
thirty-five  miles  of  which  were  in  paved  streets.  These  sew- 
ers operated  to  produce  a  larger  and  quicker  flow  of  the  creek, 
than  would  have  been  produced  in  their  absence,  and  "  con- 
tributed to  some  extent  to  the  overflow  in  question."  The 
court  found  that  *^  the  defendant  was  incorporated  in  1847. 
In  1854  the  legislature  conferred  upon  the  common  council 
power  to  make  ordinances  to  clear  out  and  deepen  the  chan- 
nel of  said  creek  and  for  the  removal  of  obstructions  there- 
from, and  by  the  revised  charter  of  1885,  edited  1894,  power 
was  given  directly  to  the  common  council  to  regulate  and  to 
clear  out,  deepen  and  improve  the  said  channel,  and  require 
obstructions  to  be  removed  from  the  same."  It  was  found 
that  "for  many  years  prior  to  December,  1901,  the  channel 
of  said  creek  had  been  considerably  and  materially  obstructed 
by  accumulations  of  aslies,  cinders  and  dirt,  or  other  rub- 
bish, thrown  in  from  the  banks  or  floating  down  stream, 
by  bars  of  sand  or  gravel  and  by  refuse  from  the  sewers, 
and  these  obstructions  by  impeding  the  flow  contributed  to 
the  overflow  in  question ; "  that  "  the  flow  of  water  was 
also  impeded  by  several  bridges  constructed  by  the  defend- 
ant;" that  "the  flood  of  December,  1901,  was  an  extrar 
ordinary  one;  that  in  1865  there  had  been  a  flood  equal  to  it, 
or  greater ;  that  since  that  time  there  have  been  other  floods 
but  not  so  large ;  that  the  liability  from  the  situation  of  the 
watershed  of  the  creek  to  rapid  accumulation  and  overflow  in 
case  of  heavy  rain  or  melting  snow  had  not  diminished  since 
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1865,  bat  rather  increased  ;  that  in  January,  1897,  the  atten- 
tion of  the  common  council  of  tlie  defendant  was  especially 
called  to  this  subject  by  one  of  its  own  committees  ;  that  the 
flood  in  question  was  such/a  one  as  might  have  been  reason- 
ably expected  to  occasionally  occur;  that  the  right  of  the 
defendant  to  use  the  creek  as  an  outlet  of  the  sewer  was  recog- 
nized by  the  legislature  as  early  as  1872 ;  that,  by  reason  of  the 
extensive  use  by  the  city  of  the  creek  for  that  purpose,  it  had 
become  a  part  of  the  sewer  system  and  its  use  was  necessary  to 
the  efficiency  of  that  system  and  that,  as  such,  the  city  had 
the  c^re  and  charge  of  tlie  same ;  that  it  was  the  duty  of  the 
defendant  to  keep  the  channel  of  the  creek  in  a  reasonably 
safe  condition  for  the  discharge  of  the  sewage  and  water ; 
that  it  failed  to  perform  this  duty  and  that  such  failure  con- 
tributed to  produce  the  overflow  in  question  and  was  one  of 
the  efficient  causes  thereof."  The  judgment  entered  for  the 
plain tiflE  upon  this  decision  was  affirmed  by  the  Appellate 
Division,  in  the  fourth  department,  and  the  defendant  has 
further  appealed  to  this  court. 

Walter  W,  Magee^  Corporation  Counsel  {Benjamin  J, 
Shove  of  counsel),  for  appellant.  The  defendant,  because 
certain  of  its  sewers  emptied  into  Onondaga  creek,  was  not 
negligent,  as  a  matter  of  law,  in  failing  to  anticipate,  or  to 
provide  for  taking  care  of,  within  the  banks  of  such  creek,  an 
extraordinary  flood.  (J9.  If.  Co,  v.  Toxmi  of  New  Haven^  55 
Conn.  510  ;  Oarfield  v.  Citij  of  Toronto,  22  Ont.  App.  198  ; 
Ij)s  Angeles  Assn,  v.  Los  Angeles^  103  Cal.  461 ;  Allen  v. 
Cfdppewa  FalU^  52  Wis.  430 ;  Chicago  v.  Rushbi^  99  111. 
App.  47 ;  Sundheimer  v.  iT.  Y.,  77  App.  Div.  53  ;  176  N.  Y. 
495;  Smith  v.  Agaioam  Co,,  2  Allen,  355;  Sheldon  v.  Sher- 
man, 42  K  Y.  486 ;  Mxmdy  v.  N.  F.,  Z.  E.  cb  W.  H,  Ji, 
Co.,  75  Hun,  479.)  The  plaintiff  wholly  failed  to  show  that 
any  negligence  of  defendant  was  the  proximate  cause  of 
injury  to  her  premises,  and  that  such  injury  would  not 
have  occurred  except  for  some  negligence  of  defendant. 
{Bing  v.  City  of  Cohoes,  77  N.  Y.  83 ;  LaidloAO  v.  Sa^e, 
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158  N.  Y.  101;  Hide?'  v.  .S'.  Ii\  71  J?.  Co.,  171  N.  Y. 
155;  Leeds  v.  iT.  Y.  T.  Co.,  178  N.  Y.  121.)  No  abso- 
lute duty  to  improve  the  creek  was  imposed  by  statute 
upon  defendant.  (2  Dillon  on  Man.  Corp.  [4th  ed.]  §§  949, 
950,  966;  Cain  v.  Citf/  of  Syracuse,  95  N.  Y.  87;  Coon- 
ley  V.  City  of  Albarujy  132  N.  Y.  153;  Griffin  v.  City 
of  New  York,  9  N.  Y.  462.)  The  defendant  is  not  liable  by 
reason  of  the  fact  that  the  creek  was  used  as  an  outlet  for  its 
sewers.  (Graves  v.  Village  of  Clean,  64  App.  Div.  698; 
Ilentz  V.  City  of  Mount  Vernon,  78  App.  Div.  515 ;  Bliz- 
zard V.  Danville,  177  Penn.  St.  479;  Smith  v.  City  of 
Auburn,  88  App.  Div.  396 ;  Spink  v.  Corning,  61  App. 
Div.  84;  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136; 
Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204 ;  Noonan  v.  City  of 
Albany,  79  N.  Y.  470;  Garrett  v.  Vil,  of  Catiandaigua, 
135  N.  Y.  426.)  The  defendant  is  not  liable  for  any  increase 
of  overflow  into  the  creek  from  surface  drainage  caused 
by  improvements  such  as  paved  streets  and  gutters  and 
exclusive  of  sewers  and  diverted  waters.  (A,  B,  Co,  v. 
Dohbs  Ferry,  84  Hun,  274  ;  156  N.  Y.  695  ;  WheeUr 
V.  City  of  Worcester,  10  Allen,  603;  Wilson  v.  Water- 
bury,  73  Conn.  416.)  The  defendant  not  having  collected 
and  precipitated  its  waters  upon  plaintiffs  premises,  the 
defendant  cannot  be  held  liable  by  reason  of  the  fact  that  the 
creek  was  inadequate  to  carry  this  flood,  and  consequently  is 
not  liable  for  failure  to  so  increase  its  capacity.  (  Watson  v. 
City  of  Kingston,  114  N.  Y.  88 ;  Paine  v.  Vil  of  Delhi, 
116  N.  Y.  224 ;  EutJierford  v.  IloUey,  105  N.  Y.  632 ;  Mills 
V.  City  of  Brooklyn,  32  N.  Y.  489 ;  Smith  v.  Mayor,  etc, 
66  N.  Y.  295 ;  Lynch  v.  Mayor,  etc.,  76  N.  Y.  60 ;  Seifert  v. 
City  of  Brooklyn,  101  :N'.  Y.  140 ;  Urquhart  v.  City  of 
Ogdensburg,  91  N.  Y.  71 ;  Gannett  v.  Vil,  of  Canandaigua, 
135  N.  Y.  436 ;  Wilson  v.  Waterbury,  73  Conn.  416 ;  Carr  v. 
Northern  Liberties,  35  Penn.  St.  325.)  Tiie  defendant  was 
not  negligent  in  the  construction  and  maintenance  of  its 
bridges.  (Atwater  v.  Trustees,  124  X.  Y.  602  ;  Bellinger  v. 
N.  Y.  C  B,  R,  Co.,  23  N.  Y.  42 ;  UVme  v.  iV^.  Y.  C,  &  IL 
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jR,  li.  E.  Co.y  101  N.  T.  98 ;  Urqxihart  v.  CiUj  of  Ogdens- 
hurffy  91  N.  Y.  67;  Wheeler  v.  City  of  Worcesterj  10 
Allen,  591 ;  Sprague  v.  City  of  Worcester^  13  Gray,  193 ; 
Van  Pelt  v.  Davenport^  42  Iowa,  308.)  The  defendant  is 
not  liable  by  reason  of  its  failure  to  remove  the  alleged 
encroachments  in  the  stream.  {Coonley  v.  City  of  Albany ^ 
132  N.  Y.  153 ;  Cain  v.  City  of  Syracuse,  95  N.  Y.  87 ; 
Griffin  v.  City  of  New  York,  9  N.  Y.  456 ;  2  Dillon  on 
Mun.  Corp.  §  951 ;  Wheeler  v.  City  of  Worcester,  10  Allen, 
591;  Yates  v.  City  of  Milwaukee,  10  Wall.  497;  Gu7\r 
ning  V.  City  of  Buffalo,  62  App.  Div.  497;  K.  T.  Co. 
V.  Schultz,  116  N.  Y.  382;  Smith  v.  City  of  Rochester,  92 
N.  Y.  463;  B,  P.  Z.  v.  N,  Y,  etc.,  R.  Co.,  10  Abb.  K  C. 
107;  Morgan  v.  King,  35  N.  Y.  454.)  Even  if  defendant 
were  held  liable  upon  the  ground  of  nuisance  or  trespass  and 
invasion  of  property  rights,  then  plaintiflE  could  recover  from 
defendant  only  such  proportion  of  damages  sustained  as  could 
be  reasonably  shown  due  to  defendant's  wrongful  acts. 
{Schriver  v.  Vil.  of  Johnstown,  54  N.  Y.  S.  K.  574;  Chip- 
man  V.  Palmer,  77  N.  Y.  SI' ;  Bamher  v.  City  of  Rochester, 
26  Hun,  587 ;  97  N.  Y.  625  ;  Maxi7nilian  v.  Mayor,  etc.,  62 
N.  Y.  160  ;  Earn  v.  Mayor,  etc.,  70  N.  Y.  459 ;  2  Dillon  on 
Mun.  Corp.  §  974 ;  N  Y.  c&  B,  L.  Co.  v.  City  of  Brook- 
lyn,  71  N.  Y.  580  ;  Van  Valkeriburg  v.  Mayor,  etc.,  43  Barb. 
109.) 

Theodore  E.  Hancock  and  John  N,  Mosher  for  respond- 
ent. The  defendant  having  used  the  creek  as  an  open  trunk 
sewer  by  so  doing  became  liable  for  its  condition  and  was 
required  to  keep  the  same  in  proper  repair.  (S.  &  E.  on  Neg. 
§  287 ;  Sammons  v.  Gloversvllle,  175  N.  Y.  346 ;  Spielman 
v.  Portage,  41  AYis.  144 ;  Blizzard  v.  Danville,  177  Penn. 
St.  479 ;  Ilentz  v.  City  of  Mt.  Vernon,  78  App.  Div.  515 ; 
Kranz  v.  Baltimore,  64  Md.  491 ;  Noonan  v.  City  of 
Albany,  79  N".  Y.  470 ;  R.  L.  Co.  v.  City  of  Rocliester,  3 
N.  Y.  463;  Barton  v.  City  of  Syracuse,  36  N.  Y.  54; 
McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194 ;  Taylor  v. 
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Ausii?iy  83  Minn.  247.)  The  duties  of  the  city  of  Syracuse  in 
relation  to  the  Onondaga  creek  were  ministerial  and  not  judicial, 
and  the  defendant  was  liable  by  reason  thereof.  (S.  &  R.  on 
Neg.  [5th  ed.]  §  287;  li,  W.  Z.  Co,  v.  Cittj  of  Rochester,  3 
N.  Y.  463 ;  Evans  v.  Long  Island  City,  78  Hun,  242 ;  Seifert 
V.  City  of  Brooklyn,  101  N.  Y.  136.)  Defendant's  bridges 
across  the  creek  were  obstructions  to  the  flow  of  water  therein. 
(13  Am.  &  Eng.  Ency.  of  Law,  690,  691  ;  Drake  v.  N.  Y. 
C.  i&  R,  H,  R.  R.  Co.,  75  Hun,  422 ;  Brown  v.  Cayuga 
Co,,  12  N.  Y.  486 ;  Mu?idy  v.  jV,  Y,  L,  E,  Co.,  74  Hun, 
479;  Parker  v.  City  of  Lowell,  11  Gray,  353;  Lawrence  v. 
Fairhaven,  5  Gray,  110;  R,W,  L,  Co,  v.  City  of  Rochester, 
3  N.  Y.  463.)  The  defendant  is  liable  for  diverting  waters 
from  other  catchment  areas,  charging  the  same  with  sewage 
and  tilth,  and  discharging  the  same  into  the  creek,  thereby 
overtaxing  its  capacity  and  causing  it  to  overflow  its  banks. 
{Stanchfield  V.  Newton,  142  Mass.  110;  Seifert  v.  City  of 
Brooklyn,  101  N.  Y.  126 ;  Magee  v.  City  of  Brooklyn,  18 
App.  Div.  22  ;  McCarthy  v.  Vil.  of  Far  Rockaway,  3  App. 
Div.  379 ;  Gillette  v.  Kinderhook,  77  Hun,  604 ;  JJrquhart 
V.  City  of  Ogdenshtrg,  91  N.  Y.  67;  Noonan  v.  City  of 
Albany,  79  N.  Y.  470 ;  Carl  v.  Vil  of  Northport,  11  App. 
Div.  120;  Talcott  v.  City  of  New  York,  58  App.  Div.  514.) 

Gbay,  J.  The  theory  of  the  defendant's  responsibility, 
maintained  by  the  learned  referee  in  an  opinion,  was  that, 
by  practically  taking  possession  of  Onondaga  creek  for  its 
municipal  purpose,  it  had  "converted  a  natural  watercourse 
into  a  public  sewer"  and  its  duty  was  "the  same  as  if  the 
sewer  was  originally  artificial."  Hence,  it  was  "bound  to 
maintain  it  in  a  reasonably  safe  and  eflicient  condition  "  and 
having  failed  to  perform  this  duty,  the  failure  was  an  efli- 
cient cause  of  the  injury  to  the  plaintiff's  property.  At  the 
Appellate  Division,  tliis  theory  of  liability  was  concurred  in. 
It  was  thought  that,  from  the  use  made  of  the  creek,  "  the 
city  was  called  upon  to  exercise,  affirmatively,  its  govern- 
mental functions  to  reduce  to  a  minimum  the  damages  likely 
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to  result  from  the  use"  and  that  "  the  affirmative  obligation, 
inseparably  linked  with  this  user,  throws  upon  it  the  burden 
of  paying  whatever  damages  resulted  from  the  overflowage, 
although  the  unusual  flood  was  the  inducing  cause  and  respon- 
sible for  the  greater  proportion  of  the  damages."  I  am  unable 
to  agree  with  tlie  courts  below  in  this  view  of  the  city's 
responsibility  towards  its  inhabitants.  I  might  suggest  that, 
as  it  was  found  that  the  city's  acts  but  contributed  "  to  some 
extent "  to  the  overflow  of  the  creek,  it  was  error  to  hold  it 
liable  for  a  damage  to  the  plaintiff,  to  which  the  acts  of  others, 
not  acting  in  concert  with  it,  had  contributed.  The  channel 
of  the  creek  had  been  obstructed  by  the  throwing  in  of 
ashes,  cinders,  dirt  and  rubbish  from  its  banks  and  by  the 
formation  of  bars  of  sand  and  gravel ;  so  that  others  than  the 
city  were,  measurably,  responsible  for  interfering  with  the 
channel  of  the  stream.  The  municipality  was  chargeable, 
only,  with  that  much  of  the  damage  which  was  caused  by  its 
wrongful  acts  and  if  the  damage  was  incapable  of  separation 
and  the  proportions  of  liability  could  not  be  established,  that 
fact  affords  no  reason  for  holding  the  city  responsible  for  the 
tortious  acts  of  others.  The  rule  is  discussed  in  Chipman  v. 
Palmer^  (77  N.  T.  51),  in  the  light  of  both  the  American  and 
the  English  cases  and  is  summarized  in  the  statement  that 
"  where  different  partiesvare  engaged  in  polluting,  or  obstruct- 
ing, a  stream,  at  different  times  and  different  places,  the  whole 
damages  occasioned  by  such  wrongful  acts  cannot  be  collected 
of  one  of  the  parties."  (See,  also,  Sammons  v.  City  of 
Oloversville,  175  N.  T.  346.)  I  think  the  rule  is  applicable 
to  this  case ;  but  I  prefer  to  place  its  decision  upon  a  broader 
ground  and  to  hold  that  no  responsibility  whatever  lay  upon 
the  city  for  what  damage  the  plaintiff,  or  others,  similarly 
situated,  may  have  sustained  by  reason  of  the  extraordinary 
rise  and  overflow  of  the  creek. 

It  will  not,  I  assume,  be  disputed  that  a  municipality 
would  not  be  liable  for  the  consequences  of  a  mere  overflow 
of  the  stream,  or  river,  upon  whose  banks  the  settlement  had 
been  made  and  had  grown  into  the  proportions  of  a  city,  in 
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the  absence,  of  course,  of  any  conditions  enjoining  some  duty 
with  respect  thereto,  tJirough  the  neglect  of  which  injury  had 
been  occasioned.  Indeed,  it  was  conceded  below  that  no 
duty,  ordinarily,  would  be  cast  upon  a  municipality  to 
restrain  the  waters  between  the  banks  and,  hence,  none  to 
indemnify  its  citizens  against  the  consequences  of  freshets,  or 
floods.  But  the  argument  is  that  the  city,  by  its  user  of 
Onondaga  creek,  under  its  charter  and  ordinances,  and  under 
certain  statutes,  came  under  a  responsibility  for  its  safe  con- 
dition. That  is  to  say,  that  it  had  assumed  a  dominion  over 
the  stream  by  converting  it  to  its  use  for  sewer  purposes  and 
was,  therefore,  under  an  "  affirmative  obligation,  inseparably 
linked  with  the  user,"  of  paying  the  damages  resulting  from 
an  overflow.  This  is  a  broad  proposition  and,  as  I  think,  an 
unwarrantable  extension  of  the  rule  of  municipal  liability. 
In  order  that  a  municipality  shall  be  made  liable  for  causing 
an  injury,  it  must  appear  that  some  duty,  incumbent  upon  it 
to  perform,  had  been  neglected,  or  had  been  improperly  dis- 
charged. The  act,  the  omission,  or  commission,  of  which  is 
charged  as  the  cause  of  the  injury,  must  have  been  within  the 
scope  of  the  corporate  powers,  as  provided  by  the  charter,  or 
by  some  positive  enactment  of  law.  A  municipal  corpora- 
tion is  the  delegate  of  sovereign  power  to  legislate  as  to  the 
public  needs  of  the  locality.  It  may  be  said,  in  a  sense,  to 
possess  a  dual  character.  It  acts  in  a  governmental  capacity, 
to  the  extent  that  it  exercises  its  powers  in  matters  of  public 
concern,  and  it  acts  in  a  private  capacity,  in  so  far  as  it  exer- 
cises its  powers,  under  its  by-laws,  for  private  advantage,  in 
matters  pertaining  to  the  municipality,  as  the  proprietor  of  the 
various  works  and  properties.  {Lloyd  v.  Mayor ^  etc,,  of  N,  Y,, 
5  N.  Y.  369.)  It  exercises  the  governmental  powers  dele- 
gated by  the  state  over  the  particular  political  subdivision 
thereof  and  it  cannot  be  held  liable  for  the  non-exercise  of,  or 
for  the  manner  in  which  it  exercises,  those  discretionary  pow- 
ers, which  are  classed  as  of  a  public,  or  legislative,  character. 
But  where  the  duty  is  a  corporate  one,  having  relation  to  its 
special  interests,  and  it  is  absolute  and  perfect,  and  not  dis- 
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cretionary  in  its  nature,  in  tlie  performance  of  which  the 
plaintiff  has  an  interest,  his  action  will  lie  against  the  munici- 
pality for  the  damages  occasioned  by  a  failure  to  perform. 
In  other  words,  if  the  duty  be  judicial  in  its  nature,  as  calling 
for  the  exercise  of  judgment,  no  liability  rests  upon  the 
municipality  for  non-performance ;  whereas,  if  it  be  of  a 
ministerial  nature,  neglect  to  perform  it  will  render  the 
municipality  responsible  to  one  injured  thereby.  (See  Dillon 
on  Municipal  Corporations,  §§  753,  778 ;  Griffin  v.  Mayor^ 
etc.,  of  N.  y.,  9  N.  Y.  456 ;  Lloyd  v.  Mayor,  etc,  of  N.  T., 
supra,)  It  is  a  principle  of  municipal  responsibility,  early 
accepted  from  the  common  law,  in  this  state,  that  in  the 
acceptance  of  a  charter  sufficient  consideration  is  found  in 
the  grant  of  powers  and  franchises  to  support  an  implied 
undertaking  to  perform  wliat  duties  are  imposed,  which  will 
enure  to  the  benefit  of  every  individual  interested  in  their 
performance.  ( Weet  v.  Tmcstees  of  Village  of  Brochport, 
16  N.  T.  161  note;  Cain  v.  City  of  Syracuse,  95  ib.  83.) 
But,  in  the  application  of  the  principle,  the  distinction  is  to  be 
borne,  constantly,  in  mind  that  a  corporate  duty  is  not  alwdys 
absolute.  For  instance,  if  it  relate  to  legislation  in  the  public 
interest,  or  to  the  undertaking  of  some  work  of  a  public 
nature,  which  it  has  not  been  commanded  to  do  by  the  state, 
however  comprehensive  of  the  matter  the  powers  conferred 
by  charter,  or  by  positive  legislative  enactments,  may  be,  the 
duty  is,  necessarily,  discretionary,  because  within  the  exercise 
of  a  deliberate  judgment.  Nor  does  it  follow  that,  although 
there  may  be  an  admitted  corporate  control  of  the  subject, 
an  absolute  and  imperative  duty  arises.  {Cain  v.  City  of 
Syraxmse,  supra,) 

I  think  we  may,  at  once,  dismiss  from  our  minds  any  con- 
sideration of  the  argument  that,  because  Onondaga  creek  had 
been  declared  a  public  highway  by  statute,  a  peculiar  duty 
had  devolved  upon  the  city  in  consequence,  pertinent  to  this 
case.  The  ordinary  rule  of  municipal  obligation,  with  respect 
to  the  care  and  maintenance  of  highways,  under  tlie  statute, 
does  not  apply  and  no  duty,  ordinarily,  rests  upon  the  munici- 
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pality,  through  whose  boundaries  a  river,  or  stream,  passes,  in 
whole,  or  in  part,  to  keep  it  in  a  safe  condition,  or  free  from 
obstructions,  not  of  its  own  causing.  {Seaman  v.  Mayor,  etc.,, 
of  N,  jr.,  80  N.  Y.  239  ;  Coonley  v.  CiUj  of  Alhany,  132  ib. 
145.) 

In  the  discussion  of  this  case,  I  accept  its  facts,  as  they  are 
establislied  by  tlio  findings  of  the  trial  court,  and  I  find  the 
theory  of  the  plaintiflE's  recovery  to  be  contained,  substantially, 
in  this  proposition,  that  a  peculiar  responsibility  rested  upon 
the  city  of  Syracuse,  by  reason  of  an  assumption  of  corporate 
dominion  over  the  creek,  in  using  it  as  a  part  of  its  sewerage 
system,  under  provisions  of  its  charter  and  of  special  legisla- 
tive enactments,  and  that  the  neglect  to  exercise,  or  the  imper- 
fect exercise  of,  the  power,  eflfectively,  to  protect  the  inhabit- 
ants against  an  overflow  of  the  stream,  made  the  city  liable 
in  damages  to  any  one  injured  thereby.  The  liability  of  the 
city  was  predicated  upon  the  notion  of  its  negligence  in  the 
performance  of  municipal  duties  incumbent  upon  it,  with 
respect  to  the  mai'ntenance  of  the  channel  of  the  creek.  No 
negligence  is  found,  nor  appears,  so  far  as  mere  construction 
of  sewers,  or  of  bridges,  is  concerned.  It  was  the  eflEect  of  the 
former,  as  increasing  the  flow  of  the  stream,  that  is  made  to 
support  the  charge  of  negligence  in  not  providing  for  the 
adequate  carriage  of  the  waters  from  freshets  and  floods. 
As  to  the  bridges,  their  construction  was  authorized  and  it 
was  an  unquestionable  duty  of  the  municipality,  whose  terri- 
tory the  stream  separated,  to  construct  them  as  connections 
and  portions  of  the  streets,  or  highways.  No  liability  was 
thereby  cast  upon  the  city  for  any  consequential  damages, 
which  may  be  claimed  to  have  been  occasioned  through  their 
having  impeded  the  flow  of  the  stream.  ( Radcliff^s  Exrs,  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195 ;  Atwater  v.  Trusteea 
of  VUlage  of  Canandaigua,  124  ib.  602.) 

I  consider  that  we  must  find  support  for  this  judgment, 
solely,  in  some  duty  cast  by  the  statute  upon  the  municipality 
and  negligently  performed,  or  omitted.  I  find  no  evidence 
of  a  corporate  dominion,  or  control,  assumed,  other  than  in 
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the  use  made  of  the  creek,  as  au  outlet  for  its  system  of 
sewers,  and  it  is  necessary,  briefly,  to  notice,  in  the  light  of 
the  legal  principles,  to  which  I  have  above  called  attention, 
the  powers  conferred  upon  the  corporate  authorities  in  the 
charter  legislation,  or  in  the  special  acts,  to  which  our  atten- 
tion has  been  directed.  The  city  of  Syracuse  was  incorpo- 
rated in  1817.  Onondaga  creek,  rising  in  the  highlands  to 
the  south  of  the  city,  flows  through  it  to  the  north  ;  draining 
the  extensive  watershed  of  the  country  beyond  the  city  and 
furnishing  a  natural  drainage  for  municipal  needs.  The 
original  charter  provisions  gave  authority  to  the  common 
council  to  make  higliways,  bridges,  sewers,  etc.,  and  imposed 
duties  with  respect  to  their  proper  maintenance  and  repair. 
In  1854,  (Chap.  28  of  the  laws),  the  legislature,  revising  the 
charter,  gave  power  to  the  common  council  to  pass  ordinances 
and  to  make  regulations,  providing,  among  other  things,  for 
the  construction  and  the  repair  of  sewers ;  for  the  regulation, 
straightening  and  improvement  of  the  channel  of  Onondaga 
creek  and  for  the  draining  of  the  lands  adjacent  thereto ;  for 
the  prevention  of  encroachments  upon  the  channel  and  for  the 
deepening  of  the  same.  In  subsequent  charters,  as  amended, 
revised,  or  affected  by  legislation,  ample  powers  were  con- 
ferred upon  the  municipal  government,  with  respect  to  the 
making,  maintenance,  or  improvement,  of  sewers,  and  to  the 
regulating,  deepening  and  improving  of  Onondaga  creek. 
In  1854  and  1855,  (Chaps.  86  and  508  of  the  laws),  special 
commissions  were  appointed  by  the  legislature  for  tlie  pur- 
pose of  straightening  the  creek  and  of  making  a  new  and 
artificial  chaimel  and,  to  some  extent,  this  work  was  done. 
By  subsequent  acts,  commissions  were  appointed  and  powers 
were  conferred  upon  the  municipal  authorities  to  establish  a 
system  of  sewerage.  In  1898,  (§  151  of  chap.  595  of  the 
laws),  the  legislature  provided  that  "all  sewers  *  *  * 
shall  conform  in  all  things  to  the  system  of  sewerage  set 
forth  in  the  report  and  shown  by  the  maps  made  by  Samuel 
M.  Gray"  etc..  with  power  to  "the  common  council  in  their 
discretion  to  make  any  necessary  change  in  said  system,"  etc. 
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It,  also,  appears  that  the  attention  of  the  common  council  had 
been  called,  by  one  of  their  committees,  to  the  necessity  of 
some  action  to  avert  danger  from  the  recurrence  of  possible 
floods,  by  improving  the  channel. 

We  may  assume,  therefore,  that  there  were  lacking  neither 
authority,  nor  power,  in  the  municipal  government  to  take 
any  measures,  relating  to  the  improvement  of  Onondaga  creek, 
nor  advisory  statements  as  to  the  necessity  for  such  measures. 
But,  clearly,  all  such  measures  were  discretionary  with,  and 
lay  in  the  judicial  action  of,  the  authorities.  As  to  the  sewers, 
the  situation  was  diflEerent.  Their  construction,  so  far  as  it 
had  been  assumed,  devolved  a  duty  upon  the  municipality  for 
their  maintenance,  in  a  proper  manner  and  free  from  obstruc- 
tions, which  was  of  a  purely  ministerial  nature;  for  it  was  a 
corporate  obligation  having  relation  to  its  special  interests. 
{Bochester  W.  Z.  Co.  v.  City  of  Bochester,  3  N.  Y.  463.) 
The  Gray  system,  provided  for  by  the  act  of  1898,  intended 
an  operation  of  the  sewers,  which  would  prevent  pollution  of 
the  waters  of  the  creek  and  it  made  no  provision  for  floods  ; 
however  it  may  be  argued  that  the  effect  would,  probably, 
have  been  to  protect  against  them.  No  absolute  duty  appears 
to  have  been  enjoined  by  statute  upon  the  municipality  with 
respect  to  the  creek ;  nor  was  any  created  by  an  assumption 
of  the  undertaking  to  control  and  to  restrain,  under  all  cir- 
cumstances, its  waters.  The  creek  had  been,  from  early 
times,  the  natural  drainage  outlet  for  the  territory  and  it 
became  such  for  the  city  upon  its  banks.  The  right  of  the 
city  to  make  use  of  it  for  that  purpose  is  beyond  question ; 
whether  from  long  use  by  the  community,  or  from  legislative 
recognition.  The  situation,  and  instances  in  its  history,  suflS- 
ciently,  advised  the  inhabitants  of  the  menace  from  an  over- 
flow of  the  stream,  through  the  inability  to  carry  off  in  its 
channel  any  extraordinary  quantity  of  waters  precipitated  by 
melting  snows,  or  excessive  rains.  But,  aside  from  the  plainly 
discretionary  nature  of  the  powers  vested  in  the  municipal 
government,  with  respect  to  the  subject,  the  exercise  of 
ihoee  powers  was  fraught  with  many  obvious  difficulties.     It 
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was  confronted  with  a  serious  problem  in  a  situation,  not 
created  by  its  own  acts,  but  by  nature.  If  the  difficulty  could 
be  met  and  danger  could  be  averted,  the  duty  of  corporate 
action  was  one  calling  for  the  exercise  of  deliberate  judgment 
and  discretion. 

The  question  of  municipal  responsibility  for  insufficient,  or 
for  defective,  sewerage,  has  been,  not  infrequently,  the  sub- 
ject of  discussion  in  the  decisions  of  tliis  court  and  the  reason- 
ing in  some  of  the  cases  is  not  withjout  its  pertinence.  In 
Mills  V.  City  of  BrooMyn^  (32  N.  Y.  495),  the  complaint  was 
for  the  insufficiency  of  the  sewer  to  carry  oflE  the  water  from 
the  streets ;  in  consequence  of  which  the  plaintiflb'  premises 
were  flooded  and  tlieir  building  was  injured.  In  deciding 
adversely  to  the  claim  of  the  plaintiflFs  for  damages,  it  was 
held  that  "  tlie  duty  of  draining  the  streets  and  avenues  of  a 
city,  or  village,  is  one  requiring  the  exercise  of  deliberation, 
judgment  and  discretion.  It  cannot,  in  the  nature  of  things, 
be  so  executed  that  in  every  single  moment  every  square  foot 
of  the  surface  shall  be  perfectly  protected  against  the  conse- 
quences of  water  falling  from  the  clouds  upon  it.  The  duty 
is  *  *  *  of  a  judicial  nature;  for  it  requires  the  quali- 
ties of  deliberation  and  judgment.  It  admits  of  a  choice  of 
means  and  of  the  deterpfiination  of  the  order  of  time  in  which 
improvements  shall  be  made."  Again,  it  was  said,  "  It  may, 
therefore,  be  laid  down  as  a  very  clear  proposition,  that  if  no 
sewer  had  been  constructed  at  the  locality  referred  to,  an 
action  would  not  lie  against  the  corporation,  though  the  jury 
should  find  that  one  was  necessary."  In  Seifert  v.  City  of 
Brooklyn^  (101  N.  Y.  136),  the  plaintiff  recovered  the  dam- 
ages, which  had  been  occasioned  by  inundations  of  the  district 
of  his  residence,  through  a  defective  construction  of  the  sew- 
ers. In  the  opinion,  the  cases  were  reviewed  and  the  prin- 
ciple of  the  immunity  of  municipal  corporations  from  liability 
for  damages  occasioned,  either  by  an  insufficiency  of  the  plan 
of  an  improvement,  or  by  the  neglect  to  exercise  the  power 
to  make  desired  improvements,  was  asserted.  In  that  case, 
the  liability  of  the  defendant  was  upheld,  upon  the  ground 
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that  its  acts  had  resulted  in  the  creation  of  a  nuisance.  It 
was  observed  that  "  while  the  corporation  was  under  no  origi- 
nal obligation  to  the  plaintiff,  or  other  citizens,  to  build  a 
sewer,  at  the  time  and  in  the  manner  it  did,  yet,  having  exer- 
cised the  power  to  do  so  and  thereby  created  a  nuisance  on 
his  premises,  it  incurred  a  duty,  having  created  the  necessity 
of  its  exercise,  and  having  the  power  to  perform  it,  of  adopt- 
ing and  executing  such  measures  as  should  abate  the  nuisance 
and  obviate  the  damage."  In  Byrnes  v.  City  of  Cohoes^  (67 
N.  Y.  204),  the  plain tiflE's  property  had  been  damaged  by  a 
flood  of  water,  collected  from  the  streets,  which,  but  for  the 
curbing  and  guttering,  would  have  passed  away  in  a  natural 
watercourse.  It  was  held  that  "  the  cases  *  *  *  to  the 
effect  that  a  municipal  corporation  is  not  liable  for  an  omission 
to  supply  drainage,  or  sewerage,  do  not  apply  to  a  case,  where 
the  necessity  for  the  drainage,  or  outlet,  is  caused  by  the  act 
of  the  corporation  itself." 

It  seems  to  me  to  be  very  clear,  therefore,  that  the  omission 
of  the  municipal  authorities  of  the  city  of  Syracuse  to  make 
provision  for  obviating  the  danger  of  an  overflow  of  the  creek 
was  not  the  neglect  of  an  absohite  duty,  which  made  the  cor- 
poration liable  for  the  damages  of  which  the  plaintiff  com- 
plains. Assuming  that  there  was  a  duty,  which  could  have 
been  effectively  performed,  and  assuming  that  the  munici- 
pality had  the  control,  neither  reason,  nor  authority,  supports 
the  contention  that  the  failure  to  exercise  the  governmental 
power  of  acting  upon  a  matter,  not  relating  to  some  special 
interest,  nor  to  some  undertaking  assumed,  nor  commanded 
by  any  legislative  enactment,  imposed  a  responsibility  upon 
the  corporation  for  what  might  happen  injuriously  to  the  citi- 
zens through  the  occurrence  of  an  extraordinary  flood.  In 
Cain  V.  Syraouse^  {supra)^  it  was  said,  with  respect  to  the 
failure  of  the  common  council  to  exercise  the  power  to  direct 
the  tearing  down  of  a  wall,  which  had  been  made  dangerous 
by  a  fire  and  from  the  fall  of  which  the  plaintiff's  intestate 
had  been  killed,  that,  assuming  the  power  existed,  "did  a 
duty  result  so  absolute,  certain  and  imperative,  as  to  found  a 
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right  of  action  upon  the  omission  ?  We  must  consider  the 
nature  and  scope  of  the  duty  and,  in  so  doing,  must  not  he 
misled  by  the  test,  which  makes  permissive  words  absolute 
and  a  command.  That  test  *  *  *  will  not  serve  to  make 
a  duty,  which  is  inevitably  and  inherently  discretionary,  never- 
theless, ministerial,  because  the  public  have  an  interest  in  its 
exercise,  or  the  rights  of  individuals  may  be  aflEected  by  it." 
In  this  case,  the  power  may  be  conceded  to  have  existed  in 
the  common  council  to  have  ordered  works,  or  to  have  put 
into  execution  plans,  for  averting  the  possible  recurrence  of 
freshets  and  floods ;  but  it  3id  not  act,  whether  from  inability 
to  devise  any  satisfactory  plan,  or  for  any  other  reason,  is 
immaterial,  and  its  non-action,  like  that  of  the  state  legislative 
body,  could  create  no  cause  of  action.  The  plaintiff  and  the 
other  citizens  affected  by  the  flood  were  no  worse  off  than 
they  would  have  been  if  the  creek  had  not  been  used  at  all 
for  sewerage  purposes,  except  for  the  incidental  deposit  of 
sewage  matter.  The  drainage  of  sewers  into  the  channel, 
however,  did  not  cause  the  flood,  although,  naturally,  con- 
tributing to  the  volume  of  the  stream.  The  flood  was  an 
extraordinary  and  an  unusual  one,  resulting  from  the  natural 
causes  of  the  action  of  the  elements  and  of  the  lay  of  the  land. 

I  have  given  my  reasons,  at  some  length,  in  view  of  the 
importance  of  the  case,  not  only  in  its  possible  bearing  upon 
other  damage  cases,  but  in  the  applicationjof  the  principle  of 
municipal  liability  in  such  cases,  and  I  advise  that  the  judg- 
ment appealed  from  should  be  reversed  and  that  a  new  trial 
should  be  ordered  ;  the  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight  and  Vann,  JJ.,  concur ; 
Edward  T.  Bartlett  and  Werner,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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!Eli  p.  Milleb  et  al.,  Kespondents,  v.  Thb  Edison  Eleotbio 
Illuminating  Company  of  New  Yobk,  Appellant. 

1.  Equttt— -  When  Court  upon  Denial  of  Equitable  Relief,  Mat 
Retain  Jurisdiction  and  Determine  Whether  Damages  Should  Be 
Awarded.  A  court  of  equity,  which  has  obtained  jurisdiction  of  an 
action  brought  by  a  land  owner  to  restrain  the  continuance  of  a  nuisance, 
and  for  damages,  alleged  to  be  caused  by  the  maintenance  and  operation 
of  a  plant  for  the  production  of  electric  light  and  power,  may  retain  the 
case,  although  it  is  found  that  the  nuisance  was  abated  at  the  time  of  the 
trial  and  that  it  was  improbable  that  any  would  be  created  in  the  future, 
and  may  determine  whether  the  plaintiff  is  entitled  to  any  damages. 

2.  Right  to  Trial  by  Jury.  The  denial  of  equitable  relief  in  an  action 
brought  to  restrain  the  continuance  of  a  nuisance  and  to  recover  the  dam- 
ages sustained,  does  not  make  the  action  triable,  as  of  right,  by  a  jury. 

3.  Landlord  and  Tenant  —  Injury  to  Enjoyment  and  Occupation 
OF  Leased  Premises— Tenant,  Not  Landlord,  May  Recover  Dam- 
Aess  Therefor.  Where  it  appears,  upon  the  trial  of  an  action  to  restrain 
a  nuisance  and  for  damages  caused  thereby,  that  the  alleged  nuisance  was 
caused  by  the  maintenance  and  operation  of  an  electric  light  and  power 
plant  by  the  defendant;  that,  after  the  erection  of  such  plant,  the  plain- 
tiffs premises  were  leased  for  a  term  of  years;  that,  at  the  expiration  of 
such  term,  they  were  leased  to  the  same  tenant  for  another  term  at  a 
reduced  rent;  that,  at  the  expiration  of  this  term,  they  were  again  leased 
to  the  same  tenant  and  at  a  still  lower  rent;  and  it  is  found  by  the  trial 
court  that,  as  the  electric  plant  was  operated  at  the  time  of  the  trial,  no 
injury  was  being  done  to  plaintiff's  premises  and  that  none  was  likely  to 
be  done  in  the  future;  that  no  damage  was  suffered  by  the  plaintiff  after 
the  beginning  of  the  last  lease  and  although  the  rental  reserved  in  that 
lease  was  less  than  that  for  the  preceding  lease,  the  difference  could  be 
accounted  for  otherwise  than  by  charging  it  to  the  defendant's  acts,  so  that, 
in  effect,  the  only  injury  which  had  been  caused  by  the  operation  of  the 
electric  plant  was  to  the  enjoyment  and  occupation  of  plaintiffs'  premises 
and  was  not  of  a  permanent  character,  — the  plaintiffs  cannot  recover  for 
any  depreciation  in  the  rental  value,  since  a  tenant  under  a  lease,  made 
daring  the  existence  of  a  nuisance,  is  entitled  to  recover  the  depreciation 
of  the  value  of  the  occupation  of  the  premises,  and  the  defendant  cannot 
be  subjected  to  a  double  recovery  for  the  same  injury. 

Miller  v.  Edison  El  Illuminating  Co.,  97  App.  Div.  638,  reversed. 

(Submitted  December  12,  1905;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  first   judicial  department,   entered 
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October  29,  1904,  affirming  a  judgment  in  favor  of  plaintiJ0f 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
The  plaintiffs,  by  the  institution  of  this  action,  have  sought 
to  restrain  the  defendant  from  continuing  a  nuisance,  created 
through  the  maintenance  and  operation  of  a  plant  for  the 
supply  of  electric  light  and  power,  whereby  their  property  in 
neighboring  dwelling  houses  has  been  injuriously  affected. 
They,  further,  demanded  judgment  for  damages  already  sus- 
tained. The  property  was  in  the  occupancy  of  a  tenant,  hold- 
ing under  a  lease  by  the  plaintiffs.  The  trial  court  formulated 
its  decision  in  findings  of  facts  and  conclusions  of  law,  and 
the  judgment  recovered  by  the  plaintiffs  thereupon  was 
affirmed  by  the  Appellate  Division.  The  facts  found,  so  far 
as  they  need  to  be  mentioned,  show  that  the  plaintiffs  became 
the  owners  of  the  premises  in  question  some  years  prior  to 
1888 ;  in  which  year  the  defendant  constructed,  upon  prem- 
ises adjacent  to  those  of  the  plaintiffs,  a  power  house,  equipped 
with  machinery  and  appliances  necessary  for  the  purpose  of 
generating  electricity  to  be  supplied  to  the  public  for  lighting, 
or  for  power.  In  1890,  the  plaintiffs  leased  their  property  for 
a  term  of  five  years ;  receiving  a  rental  of  $15,000  a  year  and 
certain  privileges.  Shortly  prior  to  the  expiration  of  the 
term  of  this  lease,  the  premises  were  again  leased  to  the  same 
tenant  for  another  term  of  five  years  from  May  1, 1895,  at  the 
rental  of  $12,000  a  year,  with  the  reservation  of  the  same 
privileges  as  in  the  previous  lease.  In  1900,  the  premises  were, 
again,  leased  at  a  less  rental,  with  the  reservation  of  some 
additional  privileges,  and  with  a  right  to  the  lessors  to  share 
in  the  profits  of  the  hotel  business  conducted  by  the  lessee. 
After  the  construction  of  its  power  house,  the  defendant's 
operations  caused  "soot,  cinders,  ashes,  steam,  or  water  con- 
densing from  steam,"  to  be  discharged  upon  plaintiffs'  prem- 
ises. Noises,  jars  and  vibrations  resulted  from  the  operation 
of  the  machinery,  which  impaired  the  peaceful  enjoyment  of 
the  premises  and  affected  their  rental  value.  The  court,  fur- 
ther, found  that,  as  tlie  machinery  was  used  at  the  time  of  tlie 
trial,  no  injury  was  being  worked  to  the  plaintiffs'  property 
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and  "  tliat  it  was  improbable  tiiat  it  would  be  so  used  as  to 
work  injury  in  the  future ; "  but  that,  as  the  plaintiflFs  were 
entitled  to  the  equitable  relief  prayed  for  when  the  action  was 
commenced,  the  court  would  retain  the  case  and  award  to 
them  their  damages.  Judgment  was  directed  for  the  plain- 
tiffs for  such  damages,  in  the  amount  of  $4,500.  The  court 
decided  that  the  plaintiffs  failed  to  establish  that  they  suffered 
any  damage  after  the  year  1900  and,  though  the  rental  for 
the  premises,  reserved  to  them  in  the  new  lease  of  that  year, 
was  less  than  that  for  the  prior  term,  the  difference  could  be 
accounted  for  otherwise  than  by  charging  it  to  the  defend- 
ant's acts.  This  was  explained,  in  the  changed  character  of 
the  locality  and  in  the  fact  that  the  lease,  not  only,  provided 
that  the  plaintiffs  should  have  a  share  of  the  profits,  but  that 
they  should  enjoy  greater  privileges  than  formerly.  These  find- 
ings of  the  trial  court  have  sufficient  support  in  the  evidence. 

Samuel  A,  Beardsley  and  Henry  J.  Hemmena  for 
appellant.  The  damages  caused  by  the  alleged  nuisance,  if 
any,  were  temporary  in  their  nature  and  belong  to  the  tenant 
and  not  to  the  landlord.  {Bly  v.  E.  E,  T.  Co.,  172  N.  Y. 
1 ;  Bates  v.  Holbrooke  89  App.  Div.  54:8 ;  Pritchard  v.  E. 
E,  T,  Co,,  179  N.  Y.  364 ;  Francis  v.  Schoelkopp,  53  JN".  Y. 
152;  Iline  v.  N.  Y.  E.  R.  R.  Co.,  128  K  Y.  571.)  The 
court  below  found  that  the  evidence  did  not  warrant  equitable 
relief.  The  complaint,  therefore,  should  have  been  dismissed. 
{Peck  v.  Goodberlett,  109  N.  Y.  180.)  The  motion  to  strike 
the  case  from  the  Special  Term  calendar  and  send  it  to  a  jury 
for  trial  should  have  been  granted  for  the  reason  that  the 
plaintiffs  were  not  entitled  to  an  injunction  at  the  time  of 
the  trial,  and  the  defendant  was  entitled  to  a  trial  by  jury  as 
a  matter  of  right  on  the  question  of  damages.  M{cNulty  v. 
M.  M.  E.  L.  Co.,  172  N.  Y.  410;  Tucker  v.  E.  E.  II.  Co. 
100  App.  Div.  407;  Milhr  v.  E.  E.  II.  Co.,  78  App.  Div. 
390 ;  Hudson  v.  Caryl,  44  N.  Y.  552 ;  Cogswell  v.  N.  T., 
N.  H.  &  H.  R.  R.  Co.,  105  N.  Y.  319 ;  Dorr  v.  D.  L.  Co., 
18  Hun,  274;  People  v.  M.  T.  Co.,  31  Hun,  596;  Lefrois  v. 
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County  of  Monroe,  88  Ilun,  109 ;  JBohan  v.  P.  J.  G.  Z.  Co.y 
122  N.  Y.  18 ;  Parker  v.  Zaney,  58  N.  Y.  469.) 

Franh  M,  Ilardenhrooh  for  respondents.  The  damages 
awarded  belonged  properly  to  the  plaintiffs.  {Kernochan  v. 
Jf.  By,  Co.,  161  N.  Y.  345 ;  Iline  v.  N.  Y,  E.  R.  R.  Co., 
128  K.  Y.  574.)  The  Special  Terra  had  jurisdiction  to  try 
the  action.  {Miller  v.  E.  E.  II.  Co.,  78  App.  Div.  390 ; 
Crane  v.  Bennett,  177  N.  Y.  Ill ;  Stokes  v.  Stokes,  155  N.  Y. 
581 ;  Roherson  v.  R,  F.  B.  Co.,  171  N.  Y.  538 ;  Cogswell  v. 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  105  N.  Y.  319;  Zynch  v. 
El.  R.  R.  Co.,  129  K  Y.  274.) 

CuLLEN,  Ch.  J.  I  adopt  Judge  Gray's  statement  of  facts 
and  I  agree  with  him  in  the  position  that  this  action  was 
properly  brought  in  equity ;  that  it  was  triable  by  the  court, 
and  that  the  defendant  was  not  entitled  to  a  jury  trial  as  of 
right.  I  am  unable,  however,  to  concur  in  the  view  that  the 
plaintiffs  were  properly  awarded  damages  for  diminution  in 
the  rental  value  of  the  property.  The  plaintiffs  were  in  pos- 
session of  the  premises  during  no  part  of  the  period  for  which 
damages  have  been  recovered,  but  the  same  were  in  the  occu- 
pation of  their  tenants  under  a  lease  for  a  term  of  years. 
One  of  these  leases  expired  during  the  existence  of  the  nui- 
sance, and,  as  the  trial  court  has  found,  by  reason  of  the 
nuisance  the  plaintiffs  w^re  compelled  to  rent  the  premises 
for  a  new  term  at  a  reduced  rent.  It  is  for  this  loss  of  rent 
that  damages  have  been  awarded.  The  question  as  to  which 
party,  the  landlord  or  his  tenant,  is  entitled  to  recover  for 
depreciation  of  the  rental  value  by  the  existence  of  a  nuisance 
has  involved  the  courts  in  much  perplexity.  In  the  elevated 
railroad  cases  it  has  been  settled  that  in  the  case  of  a  lease 
made  after  the  erection  and  operation  of  the  railroad  the  land- 
lord, not  the  tenant,  is  entitled  to  recover  for  such  depreciation. 
{Kernochan  v.  K  Y.  Elevated  R.  R.  Co.,  128  N.  Y.  559.) 
In  the  Kernochan  case  there  is  an  elaborate  discussion  of  the 
question  by  Chief  Judge  Andrews.     A  careful  analysis  of 
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the  opinion  of  the  learned  judge  will  show  that  the  decision 
proceeded  on  the  ground  that  the  elevated  road  was  a  perma- 
nent structure  and  intended  to  be  so  maintained ;  that  it  was 
constructed  in  tlie  street  under  legislative  authority,  and  that 
as  ample  authority  was  granted  to  condemn  any  property 
rights  on  which  it  might  trespass,  the  lessor  had  "  no  absolute 
remedy  to  compel  the  removal  of  the  structure,  since  the  right 
of  condemnation  can  at  any  time  be  exercised  by  the  defend- 
ants." The  learned  judge  said:  "It  is  also  a  necessary 
deduction  from  the  circumstances  attending  the  making  of 
ordinary  leases  of  improved  property,  executed  after  the  con- 
struction of  the  elevated  railroad,  that  tlie  riglit  to  recover  dam- 
ages is  vested  exclusively  in  the  lessor."  To  the  doctrine  of 
that  case  the  court  has  steadily  adhered.  When,  however,  the 
doctrine  was  invoked  to  defeat  the  right  of  a  tenant  to  recover 
damages  against  the  present  defendant  for  the  very  same  acts 
which  constitute  a  nuisance  in  the  case  now  before  us,  it  was 
held  that  the  rule  in  the  elevated  railroad  cases  did  not  apply. 
In  Bit/  V,  Edison  Electric  III,  Co,^  a  tenant,  hiring  after  the 
nuisance  was  created,  recovered  the  depreciation  in  the  rental 
value  of  the  premises.  The  Appellate  Division,  citing  the 
authority  of  tlie  Kernoclian  case,  reduced  the  award  to  a 
nominal  sum,  holding  that  the  tenant  was  not  entitled  to 
recover  diminution  in  rental  value.  (54  App.  Div.  427.) 
On  appeal  to  this  court  the  judgment  of  the  Appellate 
Division  was  reversed,  though  a  new  trial  was  ordered  because 
the  trial  court  had  awarded  damages  for  a  period  ^  anterior  to 
six  years  before  the  commencement  of  the  action.  (172 
N.  Y.  1.)  This  court  said,  per  Werner,  J. :  "  We  think  the 
Kernocha/n  case  1ms  no  application  to  a  case  like  the  one  at 
bar,  and  this  without  reference  to  the  fact  tliat  it  appears 
affirmatively  that  the  rental  paid  by  the  plaintiff  was  the  same 
during  the  existence  of  the  nuisance  as  it  was  before.  The 
elevated  railroad  cases,  to  which  class  tlie  Kernoclian  case 
belongs,  are  sui  generis.  They  are  governed  by  principles 
which  apply  to  no  other  class  of  cases."  The  elaborate  dis- 
cussion of  the  question  by  Judge  Werner  leaves  nothing  to 
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be  now  added.  It  is  sufficient  to  say  that  that  case  expressly 
held  that  a  tenant  under  a  lease  made  during  the  existence  of 
the  nuisance  was  entitled  to  recover  tlie  depreciation  of  the 
value  of  the  occupation  of  the  premises. 

It  is  said  to  be  the  settled  rule  of  law  "  that  where  the 
wrongful  act  affects  different  interests  in  the  same  property 
the  owner  of  each  interest  may  have  his  separate  action 
against  the  wrongdoer.  Landlord  and  tenant  have  separate 
assets,  and  each,  if  injured  therein,  may  have  redress,  the  one 
for  tlie  injury  to  tlie  reversion,  the  other  for  the  injury  inflicted 
in  diminishing  his  enjoyment  of  the  premises."  This  state- 
ment is  doubtless  correct,  but  under  this  rule  "to  entitle  a 
reversioner  to  maintain  an  action,  the  injury  must  be  neces- 
sarily of  a  permanent  cliaracter,  and  that  a  presumed  intention 
to  continue  the  nuisance  is  not  sufficient,  even  where  there  is 
evidence  that  the  premises  would  sell  for  less  if  the  nuisance 
were  continued."  {Mott  v.  Shoolbred^  opinion  of  Sir  George 
Jessel,  M.  R.,  L.  R.  [20  Eq.  Cas.]  22 ;  see  also  cases  cited 
in  Judge  "Weener's  opinion.)  Here  the  only  injury  found  by 
the  trial  court  is  to  the  enjoyment  and  occupation  of  the  prem- 
ises. That  does  not  affect  the  reversioner.  Had  the  trial  court 
found  that  the  operation  of  defendant's  light  plant  cracked  the 
walls  or  injured  the  structure,  such  damage  would  be  of  a 
permanent  character  and  the  reversioner  entitled  to  recover. 
In  the  present  case,  however,  not  only  is  there  no  permanent 
injury  to  the  plaintiffs'  buildings,  but  the  defendant's  plant  did 
not  constitute  the  nuisance,  but  its  operation,  and  such  opera- 
tion was  not  necessarily  or  inherently  injurious  because  the  trial 
court  found  that  at  the  time  of  the  trial  its  operation  did  not 
damage  the  plaintiffs.  Judge  Andrews  said  in  the  Kernochan 
case :  "  We  should  be  very  reluctant  to  make  a  decision 
which  would  expose  the  defendants  to  a  double  action  in 
cases  like  this,"  and  I  imagine  that  the  reluctance  still  con- 
tinues. Nevertheless  if  the  judgment  before  us  is  affirmed 
the  defendant  will  be  subjected  to  a  double  recovery  against 
it,  for  under  the  Bly  case  the  tenant  is  also  entitled  to 
recover,  if  in  fact  he  has  not  already  recovered,  the  diminu- 
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tioQ  in  the  rental  value  during  the  same  period  for  wliieh  the 
plaintiffs  are  awarded  damages  for  such  diminution.  It  is  not 
a  case  like  that  suggested  where  the  same  act  has  caused 
injury  to  different  persons  and  each  recovers  for  the  injury 
to  himself ;  but  here  two  parties  will  recover  for  exactly  the 
same  injury.  I  may  suggest  this  further  distinction  between 
the  elevated  railroad  cases  and  that  of  a  casual  temporary 
nuisance.  In  the  Kemochan  case  the  defendant  upon  satis- 
factorily compensating  the  landlord  could  continue  the  opera- 
tion of  its  road  despite  the  complaint  of  the  tenant.  Here, 
no  release  from,  or  settlement  with,  the  landlord  could  have 
prevented  the  tenant  from  restraining  the  operation  of  the 
defendant's  plant.  Moreover,  the  lease  by  the  plaintiffs  was 
for  a  term  of  years.  The  right  of  the  tenant  and  landlord 
then  became  fixed  and  the  damage  to  the  plaintiffs  at  once. 
It  was  the  diminished  rent  during  the  demised  term.  Had 
the  defendant  ceased  the  operation  of  its  plant  the  day  after 
the  lease,  the  plaintiffs'  injury  would  have  been  as  great  as  if 
it  had  maintained  the  operation  during  the  whole  demised 
terra.  Yet  I  apprehend  no  one  will  contend  that  the  defend- 
ant would  have  been  liable  for  the  whole  period.  But  if  we 
should  assume  that  such  a  contention  would  be  well  founded 
the  result  would  be  that  the  day  after  the  lease  the  operation 
of  the  plant  might  be  stopped  >  at  the  suit  of  the  tenant  and 
yet  the  defendant  remain  liable  to  the  landlord  for  the  loss  of 
rent  for  the  whole  term  of  the  lease.  In  other  words  the 
defendant's  liability  would  depend  not  on  the  injury  done  by 
its  trespass  or  nuisance,  but  on  the  manner  in  which  the 
owner  might  deal  with  his  property.  The  decision  in  the 
Bly  case  did  not  pass  this  court  without  discussion.  On  the' 
contrary  there  was  a  vigorous  dissent  by  Jiidge  Haioht 
(concurred  in  by  two  other  members  of  the  court),  who  con- 
tended that  the  loss  in  rental  value  went  to  the  landlord,  not 
to  the  tenant.  The  force  of  this  position  was  appreciated  by 
the  majority  of  the  court  which,  when  it  decided  that  the 
tenant  could  recover  for  that  loss,  substantially  decided  that 
&e  landlord  could  not. 
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I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

Geay,  J.  (dissenting).  In  my  opinion,  the  right  of  the  plain- 
tiffs to  bring  and  maintain  this  action  is  clear  and  the  defendant's 
appeal  should  not  be  sustained.  The  plaintiffs  were  shown  to 
have  been  injured  by  the  defendant's  acts,  in  the  depreciation 
of  the  value  of  the  property,  as  shown  by  the  diminished 
amount  of  the  rent  for  the  premises  reserved  by  the  lease  of 
1895.  For  the  prior  term  of  five  years  from  1890,  they  had 
been  receiving  $15,000  a  year  as  rent ;  while,  for  the  succeed- 
ing term  of  five  years  from  1895,  they  were  to  receive  only 
$12,000  a  year.  That  represented  a  total  loss  to  the  owner  of 
$15,000  for  the  new  term  and  furnished  a  basis  of  injury, 
upon  which  this  action  was  commenced  in  1898. 

I  consider  it  to  be  a  settled  rule  of  law  that,  where  the 
wrongful  act  affects  different  interests  in  the  same  property, 
the  owner  of  each  interest  may  have  his  separate  action 
against  the  wrongdoer.  Lessor  and  tenant  have  separate 
estates  and  each,  if  injured  therein,  may  have  redress ;  the 
one  for  the  injury  to  the  reversion,  the  other  for  the  injury 
inflicted  in  diminiBhing  his  enjoyment  of  the  premises.  This 
rule  and  its  reason  have  been,  heretofore,  discussed  with  such 
care,  that  I  deem  it  necessary,  only,  to  refer  to  the  recent 
cases  of  Kemochan  v.  N.  Y.  Elevated  H,  H.  Co,,  (128  N.  Y. 
659),  nine  v.  Samey  (lb.  571),  Kemochan  v.  Manhattan  Ry, 
Co.^  (161  ib.  345),  and  Ely  v.  Edison  Electric  III.  Co.,  (172 
ib.  1).  If  it  be  a  nuisance,  which  is  the  subject  of  complaint 
as  injuring  adjacent  property  interests,  the  question  is,  when 
the  owner  not  in  possession  sues,  whether  it  has  diminished 
the  rental  value  of  his  property ;  the  difference  in  that  respect 
being  the  measure  of  his  right  to  damages.  "When  the  ten- 
ant sues,  his  right  to  recover  rests  upon  the  ground  that  his 
occupancy  is  disturbed  and  the  full  enjoyment  of  his  pos- 
session of  the  premises  is  prevented  by  the  common  nui- 
sance. {Erancis  v.  Schoellkopf,  53  N.  Y.  152;  Hine  v. 
N.  Y.  Elev.  R.  R.   Co.^  supra;  Bly  \.  Edison  Electric 
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lU.  Co.^  supra.)  In  the  Bhj  case  Jihe  question  discussed 
was  that  of  tlie  tenant's  right  to  maintain  an  action  to  abate 
a  nuisance  and  for  damages,  when  in  under  a  lease  made 
during  the  existence  of  the  nuisance.  It  was  held,  upon 
a  careful  review  of  the  authorities,  in  effect,  that,  as  there  was 
no  justification  for  tlie  maintenance  of  that  which  was  a  nui- 
sance and,  hence,  an  unreasonable  and  a  wrongful  use  by  the 
defendant  of  its  property,  the  tenant  of  the  property  injuri- 
ously affected  was  not  deprived  of  the  right  to  bring  an 
action  by  reason  of  having  acquired  the  lease  thereof,  during  the 
existence  of  the  nuisance,  at  a  diminished  rental.  The  right 
to  have  compensation  for  injuries  actually  sustained  and  to 
have  the  nuisance  abated  could  not  thereby  be  affected.  It 
was  upon  that  proposition  that  the  judges  of  this  court  divided 
in  opinion.  As  to  the  right  of  the  owner  of  property,  thongh 
not  in  possession,  to  maintain  an  action  to  restrain  the  continu- 
ance of  a  nuisance,  which  threatens  injury  to  his  reversionary 
rights,  and  to  recover  for  any  damage  which  he  may  be  able 
to  show  that  he  has  already  sustained  in  that  respect,  I  think 
there  should  be  no  doubt.  It  is  argued  that,  as  the  nuisance 
arises  from  the  method  of  defendant's  operation  of  the  power 
house,  presumptively,  it  is  but  casual  and  temporary.  That  is 
to  say,  though  the  defendant's  building  and  mechanical  plant 
were  permanent  structures,  the  operation  of  the  machinery  in 
a  way  intolerable  and  injurious  to  others,  as  complained  of, 
would  not  be  presumed  to  continue.  Assuming  the  correct- 
ness of  the  proposition,  how  does  it  affect  the  principle  upon 
which  the  legal  right  of  the  plaintiffs  was  founded  ?  They, 
certainly,  had  the  right  to  protect  their  reversionary  interest 
against  injury.  A  casual,  or  temporary,  trespass,  or  nuisance, 
if  the  latter  is  of  a  casual  nature,  it  is  true,  usually  affects  the 
possession  of  the  property  and,  therefore,  gives  a  right  of 
action  to  the  lessee.  But  for  a  wrongful  act,  which  dimin- 
ishes the  rental  value  of  the  property,  and  which,  from  the 
circumstances,  may,  fairly,  be  regarded  as  likely  to  continue, 
whether  it  be  in  the  nature  of  a  trespass,  or  of  a  nuisance,  an 
action  will  lie  by  a  reversioner  to  redress  the  wrong ;  although 
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the  lessee  may,  equally,  have  his  action  to  redress  the  wrong 
inflicted  upon  his  right  to  peaceable  and  comfortable  posses- 
sion. (See  Kernoclian  CdsCy  128  N.  Y.  559,  566,  and  the 
English  cases  cited  in  the  opinion ;  as  well  as  the  Bly  Casey 
supra.)  In  this  case  the  rental  value  of  the  plaintiflEs'  prop- 
erty,, when  the  second  lease  was  made  in  1895,  was  diminished 
to  the  extent  of  $3,000  a  year,  under  conditions  of  lease  simi- 
lar to  those  of  the  preceding,  and,  according  to  the  findings  of 
the  trial  court,  the  damage  to  the  plaintiffs  from  defendant's 
operations,  only,  ceased  to  be  inflicted  in  1900.  Thus,  the 
defendant's  use  of  its  power  house,  in  a  way  injurious  to 
others,  had  continued  for  many  years  after  its  construction. 
It  had  so  seriously  affected  the  rental  value  of  the  plaintiffs' 
property  as  to  compel  them  to  accept  a  reduced  rental  in  1895 
for  a  further  term  and  when  this  action  was  commenced,  in 
1898,  the  threat  in  the  situation  was  the  same.  However, 
technically,  the  nuisance  may  be  termed  casual,  as  caused  by 
the  methods  of  the  defendant  in  operating  its  power  house,  it 
was  a  very  real  menace  to  the  plaintiffs'  interests  as  property 
owners.  The  case,  in  ray  judgment,  came  within  the  estab- 
lished rule  which  allows  an  action  to  a  lessor,  whose  reversion 
is  injuriously  affected,  to  abate  the  nuisance,  by  restraining  its 
continuance.  To  say  that  the  nuisance  was  a  casual,  or  a  tem- 
porary, one  is  an  answer  no  more  satisfactory,  than  it  is  com- 
plete, legally,  to  the  statement  of  the  owners  that  they  had 
suffered  injury  in  the  past  by  its  maintenance  and  would  suffer 
in  the  future  unless  it  was  restrained. 

It  is,  further,  argued  that  as  the  plaintiffs  failed  to  make 
good  their  ground  to  equitable  relief,  by  proving  that  the 
nuisance  continued  to  exist  at  the  time  of  the  trial,  the  court 
should  not  have  retained  the  action,  but  should  have  dis- 
missed the  complaint.  It  is,  however,  well  settled  that  when 
a  court  of  equity  has  gained  jurisdiction  of  a  cause,  its  juris- 
diction is  not  affected  by  subsequent  changes  in  the  situation 
of  the  parties,  if  any  cause  of  action  survives ;  it  may  retain 
the  case  generally  to  do  complete  justice  between  them,  by 
awarding  that  measure  of  relief  for  the  injury  done  which 
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the  case  admits.  The  jurisdiction  depended  upon  the  situa- 
tion at  the  coininencement  of  the  suit,  with  respect  to  the 
right  to  equitable  procedure  and  relief ;  but  the  measure  of 
the  relief  would  be  regulated  by  the  situation  at  the  time  of 
pronouncing  the  decree.  {Lynch  v.  Metr,  JE,  R,  Co.^  129 
k  Y.  274;  Van  Allen  v.  .Y.  Y.  EL  R.  R.  Co,,  144  ib.  174; 
Yan  Rensselaer  v.  Yan  Rensselaer^  113  ib.  207;  Madison 
Av.  Baptist  Chit^rch  v.  Oliver  Street  Baptist  Church,  73  ib. 
82.)  The  trial  court,  therefore,  committed  no  error  in  retaining 
the  cause  for  the  purpose  of  awarding  damages. 

Nor  was  the  action  triable,  as  of  right,  by  a  jury.  It  was 
not  originally ;  nor  was  it  so  upon  the  denial  of  the  equitable 
relief.  The  Code  provides  for  a  jury  trial  where  the  action 
is,  simply,  for  a  nuisance,  (§  968) ;  but  thib  action  was  brought 
for  equitable  relief  to  restrain  the  continuance  of  a  nuisance, 
as  well  as  to  recover  the  damages  occasioned.  It  was  like  the 
action  of  Cogswell  v.  iY  F.,  N.  IL  <&  K  R.  R.  Co.,  (105 
N.  Y.  319) ;  where  the  distinction  was  pointed  out  between 
a  common-law  action  for  damages  and  the  abatement  of  the 
nuisance,  as  in  Hudson  v.  Caryl,  (44  N.  Y.  553),  and  an  Uction 
where  relief  by  way  of  injunction  was  asked. 

This  case  is  materially  different  from  that  of  McNulty  v.  ML 
Morris  EL  Light  Co,,  (172  N.  Y.  410) ;  for,  there,  the  plain- 
tiff, after  the  commencement  of  his  action  and  before  the  trial, 
had  ceased  to  be  a  tenant  of  the  premises  and  had  removed 
therefrom.  Hence,  when  the  trial  came  on,  he  had  no  interest, 
or  estate,  in  the  premises,  as  to  which  he  was  entitled  to  ask 
for  any  equitable  relief.  He  had  no  ground  upon  which  to 
demand  of  the  court  anything  but  a  judgment  for  the  dam- 
ages, which  he  had  sustained  from  the  nuisance  complained  of 
while  he  had  been  a  tenant.  As  Judge  Parker  observed,  in  the 
prevailing  opinion  in  that  case,  "  before  the  cause  was  reached 
for  trial,  plaintiff  had  passed  out  of  possession  of  the  property, 
thus  parting  with  the  right  to  the  injunction  and  there 
remained  to  him  only  his  claim  for  damages."  In  this  case 
the  plaintiffs  had,  in  no  sense,  changed  their  position.  They 
came  to  the  trial  with  their  demand  for  an  injunction  based 
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upon  evidence,  Bhowing  that  the  further  lease,  made  in  1900 
for  a  term  of  five  years,  was  for  a  lesser  rental ;  that  the  defend- 
ant's building  still  stood  there,  with  all  its  powerful  machinery, 
and  that  jarring  and  vibration  still  existed,  though  not  as  fre- 
quently as  had  previously  been  the  case.  With  the  plant 
there,  as  a  permanent  structure  and  with  capacity  to  injure 
the  tenants  of  adjacent  dwellings,  the  plaintiffs  had  the  right 
to  insist  upon  their  apprehensions  of  injury  to  the  rental  value 
of  their  property,  unless  the  acts  complained  of  were  perma- 
nently restrained.  The  trial  court,  however,  would  not  take 
that  view  of  the  evidence  and  decided  tliat  "  it  was  improb- 
able that  it,  (the  power  house),  would  be  so  used  as  to  work 
injury  in  the  future,  except,  perhaps,  in  case  of  emergency 
4nd  then  only  for  a  limited  time."  I  do  not  think  the  court 
could,  justly,  say  of  the  case  that  it  had  been  shorn  of  all  its 
equitable  features,  (as  said  in  McN'ulty^a  Case^  sujpra)^  before 
the  trial.  [Jpon  the  evidence,  the  plaintiffs  were  deemed  by 
the  court  to  have  failed  in  establishing  their  right  to  restrain 
the  defendant  from  continuing  the  operations  as  then  con- 
ducted. I  conclude,  therefore,  upon  this  point  that  there  was 
no  error  committed  by  the  trial  court  in  holding  the  case  for 
its  judgment  as  to  the  relief  which  the  plaintiffs  should  be 
awarded,  whether  equitable,  or,  simply,  in  a  pecuniary 
compensation. 

A  further  question  is  presented  with  respect  to  the  dam- 
ages. The  trial  court  awarded  the  sum  of  $4,500  for  the 
damages  sustained  from  a  date  six  years  prior  to  the  com- 
mencement of  the  action  down  to  the  date  of  the  trial.  When 
the  action  was  commenced,  in  1898,  the  plaintiffs  had  submit- 
ted to  a  definite  loss,  upon  the  renewal  of  their  lease,  in  1895, 
for  a  term  of  five  years,  amounting  to  $3,000  a  year,  or  to 
$15,000  for  the  whole  period.  Prior  to  1895,  they  were 
receiving  the  rental  value  of  their  property  under  the  lease  of 
1890.  It  was  erroneous,  therefore,  to  award  damages  for  the 
period  antedating  the  making  of  the  new  lease  of  1895.  Then, 
only,  a  loss  was  first  sustained,  so  far  as  the  record  shows, 
which  was  recoverable,  in  the  diminished  value  of  the  prop- 
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erty  due,  according  to  the  evidence,  to  the  effects  of  the 
defendant's  operation  of  its  power  house  upon  these  dwellings 
and  their  occupants.  The  amount  allowed  by  the  trial  court 
was  less  than  one-third  of  the  actual  depreciation  in  rental 
value  for  the  terra  of  five  years  from  1895  to  1900.  The 
Appellate  Division,  in  affirming  the  judgment,  have  said  fn 
the  opinion,  with  respect  to  these  damages,  that  they  regarded 
the  case  as  one  wliere  it  was  possible  "  to  separate  the  damage 
allowable  from  that  for  which  a  recovery  could  not  be  had," 
and  I  think  they  were  right.  While  the  exercise  of  our  juris- 
diction to  grant  to  a  party  such  judgment  as  he  may  be  enti- 
tled to,  (Code,  §  1337),  is  to  be  exercised  upon  the  facts  found 
by  the  court  below,  I  think  it  is  well  exercised  in  this  case  in 
the  affirmance  of  the  judgment,  for  the  same  reason  that 
moved  the  Appellate  Division  justices.  The  findings  of  fact 
plainly  state  that  nothing  was  awarded  to  the  plaintiffs  for  any 
damage  after  the  year  1900.  They  show,  equally  clearly, 
that  the  only  damage  they  had  sustained  before  the  com- 
mencement of  the  action  was  in  the  re-leasing  of  their  prop- 
erty, in  the  year  1895,  at  a  depreciation  of  $15,000  for  the 
whole  term  of  the  lease.  They,  also,  show  that  the  moderate 
award  was  due  to  the  trial  judge's  conviction  that  the  depre- 
ciation in  the  rental  value,  generally,  was  somewhat  influenced 
by  other  considerations.  Therefore,  his  finding  as  to  the 
period  wherein  damages  were  recoverable  was  purely  formal 
and,  clearly,  inadvertent  in  its  formulation,  in  view  of  his  pre- 
vious findings  of  fact.  There  should  be  no  difficulty  in  affirm- 
ing this  judgment,  when  the  recovery  was  so  far  within  the 
distinct  depreciation  of  the  rental  value  as  shown  by  the  facts 
found. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment. 

O'Brien,  Vann  and  Werner,  JJ.,  concur  with  Cullen, 
Oh.  J. ;  Edward  T.  Bartlett  and  Haioht,  JJ.,  concur  with 
Gray,  J. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Abraham 
H.  Hummel,  Appellant,  v.  Trial  Term,  Part  I  (Criminal 
Branch),  of  the  Supreme  Court  in  and  for  the  County 
OF  New  York  et  ah.  Respondents. 

1.  Writ  of  Prohibition.  A  writ  of  prohibition  lies  only  where  the 
grievaDce  cannot  be  redressed  by  ordinary  proceedings  at  law  or  in  equity 
or  by  appeal. 

2.  Order  Dbstinq  Motion  to  Quash  Indictment  Appealable  — 
Code  Cr.  Pro.  §§  485,  517.  A  motion  to  dismiss  an  indictment,  although 
not  specifically  mentioned  in  section  485  of  the  Code  of  Criminal  Pro- 
cedure, is  embraced  in  the  general  provisions  tliereof  and  is  included  in 
and  becomes  a  part  of  the  judgment  roll;  an  order  of  the  trial  judge  deny- 
ing such  a  motion,  made  upon  the  ground  that  the  defendant  had  been 
compelled  to  testify  against  himself  before  the  grand  jury,  is  under  sec- 
tion 517  reviewable  by  the  Appellate  Division,  and  under  section  519,  sub- 
division 8,  by  the  Court  of  Appeals;  the  defendant,  therefore,  having  a 
complete  remedy  by  appeal,  is  not  entitled  to  a  writ  prohibiting  the  judge 
from  further  proceeding  with  the  trial. 

Ptople  ex  rel.  Hummel  v.  Davy,  105  App.  Div.  598,  aflSrmed. 

(Argued  January  8,  1906;  decided  February  13, 1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
26,  1905,  denying  the  relator's  application  for  an  absolute 
writ  of  prohibition  to  restrain  the  prosecution  of  certain  crim- 
inal proceedings  against  him  and  quashing  an  alternative  writ 
which  had  been  previously  issued. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Liiidsay  and  Delaiicy  Nicoll  for  appellant.  Pro- 
hibition will  lie  to  restrain  proceedings  under  indictments 
found  upon  evidence  extorted  from  tlie  person  accused  in 
violation  of  the  rights  secured  to  him  by  the  Constitution. 
{People  V.  HxUherford^  47  App.  Div.  209 ;  Peoph  ex  rel. 
Sandman  v.  Tuthill^  79  App.  Div.  24  ;  People  ex  rel.  Toy  v. 
Mahev^  71  Ilun,  82 ;  People  ex  rel.  Hess  v.  Inman^  74  Hun, 
130;  People  ex  rel.  IligginB  v.  McAdatn^  22  Hun,  559; 
People  ex  rel.  Spragite  v.  Fitzgerald^  15  App.  Div.  539; 
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T.  a  Co.  V.  DoolitUe,  54  W.  Va.  210 ;  PeopU  ex  rel.  Bur- 
hank  V.  Wood^  21  App.  Div.  246  ;  People  v.  Sexton^  40  Misc. 
Rep.  315 ;  People  v.  Bumar,  106  N.  Y.  502.) 

WUliarn  Travel's  Jerome^  District  Attorney  {Howard  S. 
Oans  of  counsel)  for  respondent.  Even  assuming  that  it 
were  a  violation  of  the  defendant's  rights  to  have  called  him 
before  the  grand  jury  which  found  the  indictment  against 
him,  a  writ  of  prohibition  would  not  lie.  {People  ex  reL  Pat- 
rick V.  Fitzgerald^  73  App.  Div.  339 ;  People  ex  rel.  Adams 
V.  Wesibrook,  89  N.  Y.  152 ;  Qidmho  v.  People,  20  N.  Y. 
531 ;  People  ex  rel.  Mayor  v.  Nichols,  79  N.  Y.  582 ;  People 
ex  rel.  Deal  v.  Williams,  51  App.  Div.  102  ;  People  ex  rel. 
Jones  V.  Sherman,  66  App.  Div.  231 ;  People  ex  rel.  Bur- 
hank  V.  Wood,  21  App.  Div.  245.) 

Haight,  J.  The  grand  jury  of  the  Court  of  General 
Sessions  of  the  Peace  held  in  and  for  the  county  of  New 
York  had  found  two  indictments  against  the  relator,  charging 
him  with  the  crime  of  subornation  of  perjury.  These  indict- 
ments had  been  transferred  to  the  criminal  branch  of  the 
Supreme  Court  which  was  held  by  Justice  Davy,  before 
whom  the  district  attorney  contemplated  the  trial  of  the 
charges.  Thereupon  the  defendant  moved  the  court  for  an 
order  quashing  the  indictments  upon  the  ground  that  he  had 
been  compelled  to  testify  against  himself  before  the  grand 
jury.  This  motion  was  denied  and  then  the  relator  procured 
an  alternative  writ  prohibiting  the  justice  from  proceeding 
with  the  trial  until  the  further  order  of  the  Appellate  Division. 
Subsequently  the  matter  was  brought  to  a  hearing  before  that 
court,  resulting  in  an  order  denying  the  relator's  application 
for  an  absolute  writ  of  prohibition,  as  a  matter  of  law,  and 
not  in  the  exercise  of  discretion,  and  the  quashing  of  the 
alternative  writ. 

The  writ  of  prohibition  is  one  of  the  state  writs  authorized 
by  the  Code  of  Civil  Procedure,  which  may  issue  out  of  the 
Supreme  Court  restraining  a  judge  or  party  from  further 
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proceeding  in  the  action  or  special j)roceeding  complained  of. 
(Code  Civ.  Pro.  §§  2091-2096.)  .'The  writ  does  not  issue  as 
a  matter  of  right,  but  only  in  the  sound  discretion  of  the 
court  in  cases  of  supreme  necessity  where  the  grievance  can- 
not be  redressed  by  ordinary  proceedings  at  law  or  in  equity 
or  by  appeal.  {People  ex  rel,  Adams  v.  Wesfbrook^  89  N.  Y. 
152;  People  ex  rel,  Bxtrharik  v.  Wood,  21  App.  Div.  245; 
People  ex  rel.  Mayor  v.  NieJwU,  79  N".  Y.  582,  591 ;  Alex- 
ander V.  Crollott,!^^  U.  S.  580.)  We  are  thus  brought  to 
the  consideration  of  the  question  as  to  whether  the  relator  had 
a  remedy  for  his  grievance  by  ordinary  proceedings  either  at 
law  or  in  equity  or  by  appeal.  We  think  he  did,  and  that  he 
availed  himself  of  the  remedy  when  he  moved  in  the  action 
for  a  quashing  or  a  dismissal  of  the  indictments.  This  motion 
was  based  upon  affidavits  and  the  minutes  of  the  grand  jury 
so  that  all  of  the  merits  were  fully  brought  before  the  court 
for  determination.  The  Code  of  Criminal  Procedure  pro- 
vides that  "  hereafter,  the  only  mode  of  reviewing  a  judgment 
or  order  in  a  criminal  action  or  proceeding  or  special  proceed- 
ing of  a  criminal  nature  is  by  appeal."  (§  515.)  An  appeal 
to  the  Supreme  Court  may  be  taken  by  the  defendant  from 
the  judgment  on  a  conviction  after  indictment,  and  upon 
the  appeal  any  actual  decision  of  the  court  in  any  intermedi- 
ate order  or  proceeding  forming  a  part  of  the  judgment  roll, 
as  prescribed  by  section  485,  may  be  reviewed.  (§  517.) 
The  indictments,  as  we  have  seen,  had  been  found  and 
returned  to  the  court  by  the  grand  jury.  The  criminal 
actions  were,  therefore,  pending.  The  motions  made  to  dis- 
miss the  indictments  were  motions  in  the  actions  and  neces- 
sarily appear  upon  the  minutes  of  the  court,  required  to  be 
kept  by  the  clerk.  Section  485  provides  that  the  judgment 
roll  must  consist  of  the  following  papers :  "  1.  A  copy  of 
the  minutes  of  a  challenge  interposed  by  the  defendant  to  a 
grand  juror,  and  the  proceedings  and  decision  thereon.  2. 
The  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer.  3.  A  copy  of  the  minutes  of  a  challenge,  which 
may  have  been  interposed  to  the  panel  of  the  trial  jury,  or 
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to  a  juror  who  participated  in  the  verdict,  and  the  proceed- 
ings and  decision  thereon.  4.  A  copy  of  the  minutes  of 
the  trial.  5.  A  copy  of  the  minutes  of  the  judgment.  6. 
A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
either  for  a  new  trial  or  in  arrest  of  judgment.  7.  The 
Gcue,  if  there  is  one."  While  a  motion  to  dismiss  an  indict- 
ment is  not  specifically  mentioned  in  tlie  provisions  of 
this  section,  yet  we  are  clearly  of  the  opinion  that  it  is 
embraced  in  the  general  provisions  thereof  and  is  included 
and  becomes  a  part  of  the  judgment  roll.  It  would  neces- 
sarily appear,  in  the  case,  under  subdivision  7  of  the  section 
and  also  as  a  part  of  the  minutes  of  the  trial  under  subdivi- 
sion 4.  The  ruling  thereon  is,  therefore,  under  section  517 
reviewable  by  tlie  Appellate  Division,  and  the  determination 
of  that  court  may  be  reviewed  by  an  appeal  to  this  court 
nnder  section  619,  subdivision  3,  which  authorizes  us  to 
review  a  final  determination  of  the  Appellate  Division  aflFect- 
ing  a  substantial  right  of  the  defendant.  So  far  as  the  ques- 
tions of  practice  are  concerned  this  case  is  very  similar  to 
that  of  People  v.  Glen  (173  N.  Y.  395).  In  that  case  a 
motion  was  made  to  dismiss  the  indictment  and  the  motion 
was  denied.  In  that  case  we  held  tliat  the  defendant  had  not 
only  tlie  right  to  make  the  motion  but  tliat  he  was  entitled 
to  have  it  reviewed,  and  we  did  review  the  questions  involved 
in  that  case  upon  tlie  merits. 

It  follows,  therefore,  that  the  relator  has  a  complete  remedy 
under  the  Code  for  the  grievance  complained  of  and  that  he 
has  availed  himself  of  such  remedy;  that  the  review  of 
the  rulings  made  thereon  is  by  appeal  and  not  by  writ  of 
prohibition. 

The  order  of  the  Appellate  Division  should  be  affirmed. 

O'Brien,  J.  (dissenting).  The  relator  Hummel  was  indicted 
by  the  grand  jury  for  subornation  of  perjury.  Upon  the 
investigation  before  the  grand  jury  which  resulted  in  the 
indictment  he  was  subpoenaed  as  a  witness  by  the  district 
attorney  and  compelled  to  testify  against  himself.  After  the 
8 
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indictment  was  fonnd  he  made  a  motion  to  the  court  before 
which  the  trial  was  to  be  had  to  set  aside  the  indictment|  on 
the  ground  that  his  constitutional  rights  had  been  violated  in 
compelling  him  to  attend  and  testify  as  a  witness.  The 
motion  was  denied,  and  he  thereupon  applied  for  a  writ  of 
prohibition  restraining  the  court  from  proceeding  with  the 
trial  of  the  indictment,  and  no  trial  has  yet  been  had. 

There  is  no  dispute  about  the  facts.  They  are  admitted 
upon  the  record  by  the  return.  They  were  practically  con- 
ceded by  the  learned  court  below  and  they  are  admitted  in 
the  briefs  of  counsel  in  this  court.  The  court  below  was 
divided  upon  the  question.  All  seem  to  have  agreed  that  the 
constitutional  rights  of  the  relator  were  violated,  but  the 
majority  of  the  court  were  of  the  opinion  that  a  writ  of  pro- 
hibition would  not  lie,  for  the  reason  that  the  relator  had 
another  remedy,  and  that  was  by  an  appeal  from  the  order 
denying  the  motion  to  set  aside  the  indictment.  That  view 
is  sustained  by  the  prevailing  opinion  in  this  court  and  no 
other  question  is  considered. 

The  proposition  to  be  decided  is  that  an  appeal  lies  from 
an  order  of  the  trial  court  refusing  to  set  aside  an  indictment 
on  the  ground  of  misconduct  or  illegal  action  before  the 
grand  jury  finding  the  indictment,  and  ^having  this  right  of 
appeal,  the  relator  was  not  entitled  to  the  writ  of  prohibition. 
I  think  that  this  proposition  is  plainly  erroneous,  and  what  I 
have  to  say  in  tliis  opinion  will  be  directed  solely  to  prove 
that  it  is. 

The  right  of  appeal  from  a  judgment  or  order  in  a  crimi- 
nal case  is  statutory  only,  and  in  the  absence  of  a  statute 
expressly  authorizing  an  appeal  in  a  given  case,  no  appeal 
can  be  taken,  (people  v.  Trezza,  128  N.  Y.  529 ;  People  v. 
Pahner,  109  id.  413, 418  ;  People  ex  rel,  Commrs,  v.  Cullerij 
151  id.  54,  56;  People  v.  Priori,  163  id.  99,  107;  People  v. 
Dempseyy  31  Hun,  526,  528.)  No  statute  or  adjudication 
can  be  found  authorizing  an  appeal  from  an  order  denying  a 
motion  to  set  aside  an  indictment.  By  section  517  of  the  Code 
of  Criminal  Procedure  an  appeal  may  be  taken  in  connection 
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with  the  appeal  from  the  final  judgment  from  any  actual 
decision  of  the  court  in  an  intermediate  order  or  proceeding 
forming  a  part  of  the  judgment  roll,  as  prescribed  in  section 
485.  An  order  refusing  to  set  aside  an  indictment  for  mis- 
conduct of  the  grand  jury  is  not  an  intermediate  order  and 
such  an  order  is  no  part  of  the  judgment  roll  as  prescribed  in 
section  485.  So  the  order  in  question  cannot  be  the  subject 
of  appeal  under  that  section. 

Turning  to  section  485  the  papers  which  are  to  go  into  and 
constitute  the  judgment  roll  are  specified  and  enumerated. 
But  an  order  made  before  the  trial  on  a  motion  to  set  aside 
the  indictment,  such  as  that  with  whicl^  we  are  now  concerned, 
is  not  among  the  papers  designated  and  enumerated.  It  is 
said,  however,  that  the  oasej  if  there  is  one,  may  be  included 
in  the  judgment  roll  and  form  a  part  of  it ;  but  just  how  this 
order  in  question  could  be  incorporated  in  the  case  is  not 
pointed  out  or  explained.  Turning  to  section  458  we  find 
that  the  case  is  to  contain  "  so  much  of  the  evidence,  and 
other  proceedings  vpon  the  trials  as  is  material  to  the  que&- 
tions  to  be  raised  thereby,  and  also  the  exceptions  taken  by 
the  parties  making  tlie  case."  The  order  in  question  is  no 
part  of  the  evidence  or  proceedings  upon  the  trial.  That  is  very 
clear,  and  if  the  relator  should  attempt  to  incorporate  such 
an  order  in  the  case  it  would  be  stricken  out  on  the  motion 
of  the  district  attorney.  Hence  it  seems  to  me  to  be  very 
clear  that  no  method  is  provided  for  reviewing  in  any  court 
an  order  denying  a  motion  to  set  aside  an  indictment. 

A  motion  in  arrest  of  judgment  clearly  does  not  bring  up 
for  review  any  such  order.  What  may  be  urged  on  a  motion 
in  arrest  of  judgment  is  specified  in  section  331,  and  is  con- 
fined to  defects  appearing  on  the  face  of  the  indictment.  The 
case  of  People  v.  Olen  (173  N.  Y.  395)  does  not  in  the  least 
help  the  contention  that  the  order  in  question  is  appeal- 
able. The  right  of  appeal  from  such  an  order  was  not  at  all 
involved  in  that  case.  There  was  no  appeal  from  any  order 
refusing  to  set  aside  tlie  indictment,  either  as  an  independent 
proceeding  or  in  connection  with  the  judgment.     The  ques- 
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tion  of  the  right  of  the  accused  to  make  such  a  motion  was 
involved,  but  the  right  to  appeal  from  the  order  was  not. 
The  conclusion  seems  to  be  irresistible  that  the  relator  had  no 
right  to  appeal  from  the  order  denying  the  motion  to  set 
aside  the  indictment,  and  hence  the  refusal  of  the  court  to 
grant  the  writ  of  prohibition  was  based  upon  grounds  wholly 
untenable.  If,  liowever,  I  am  wrong  in  this  conclusion,  it 
ought  not  to  be  very  difficult  to  point  out  and  expose  the 
error;  but  I  fail  to  find  anything  in  the  prevailing  opinion  or 
in  the  briefs  of  counsel  pointing  out  the  statute  or  authorities 
under  which  an  appeal  may  be  liad.  So  I  am  in  favor  of 
reversing  tlie  order  and  granting  the  writ,  as  the  relator  is 
without  any  other  remedy  either  by  appeal,  motion  or 
otherwise. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett  and  His- 
oooK,  JJ.,  concur  with  Haioht,  J. ;  Vann,  J.,  concurs  with 
O'Brien,  J. 

Order  affirmed. 


In  the  Matter  of  the  Accounting  of  Ella  S.  Thompson,  as 

Executrix  of  Francis  A.  Thompson,  Deceased. 

Ella  S.  Thompson,  Individually  and  as  Executrix,  Appellant ; 

Charles  A.  Bryan,  Respondent. 

Sukhooate  Has  No  Jurisdiction  to  Enforce  Creditor's  Lien 
aoainst  Insurance  Moneys  under  Section  22,  Domestic  Relations 
Law  — Code  Civ.  Pro.  §§  2472,  2481.  2596,  2712,  2781.  A  surrogate  has 
only  such  jurisdiction  as  is  expressly  or  by  necessary  implicMtion  conferred 
by  statute.  While  the  tendency  of  recent  legislation  has  been  to  enlarge  his 
powers,  he  has  not  yet  been  given  the  broad  powers  of  a  court  of  equity 
which  are  necessary  to  enforce  a  creditor  s  lien  upon  the  proceeds  of  a 
policy  of  insurance  issued  on  the  life  of  a  husband  in  which  the  wife  was 
named  as  the  beneficiary  and  the  annual  premium  on  which  was  in  excess 
of  $500,  and  to  determine,  in  a  proceeding  by  a  creditor  of  the  estate 
to  compel  her  as  executrix  to  account,  whether  as  between  her  indi- 
vidually and  the  creditors  of  her  deceased  husband  any  part  of  such  pro- 
ceeds is  chargeable  with  a  lien  in  favor  of  his  creditors  under  the  Domestic 
Relations  Law  (L.  1896,  ch,  272,  §  22).  The  Code  of  Civil  Procedure 
(§§  2472.  2481,  2596,  2712.  2731)  confers  no  such  jurisdiction  either 
expressly  or  impliedly;  the  amount  of  insurance  purchased  by  the  excess 
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of  premiums  does  not  belong  to  the  husband  in  his  lifetime  and  forms  no 
I)art  of  his  estate  after  his  death  even  as  to  creditors;  the  premiums  paid 
dp  not  constitute  a  debt  against  bis  wife  in  favor  of  himself  or  his  estate; 
the  proceeds  are  not  assets  and  cannot  be  included  in  the  inventory;  they 
are  liable  "  primarily"  for  his  debts  solely  by  force  of  the  statute;  they 
constitute  a  separate  fund,  devoted  exclusively  to  the  payment  of  the 
deficiency  arising  after  all  the  assets  of  the  estate  have  been  applied  upon 
the  debts,  while  the  surplus,  if  any,  is  to  be  returned  to  the  widow.  The 
phrase  "  property  alleged  to  belong  to  the  estate,"  as  used  in  section  2781 
of  the  Code,  means  property  which  is  ''deemed  assets "  as  defined  in  sec- 
tion 2713,  and  which  may  be  inventoried  under  section  2714.  An  allega- 
tion in  the  petition,  therefore,  that  the  insurance  moneys  were  property  of 
the  estate,  gives  the  surrogate  no  jurisdiction  ti>  try  the  question  of  title 
or  enforce  the  lien  any  more  than  if  a  similar  allegation  had  been  made 
with  reference  to  the  title  to  real  estate  or  other  matters  over  which  the 
surrogate  has  no  Jurisdiction. 

2.  Procedure  to  Enforce  Lien.  The  orderly  course  of  proce<lure  in 
such  a  case  is  by  a  representative  action  to  establish  and  enforce  the  lien 
after  the  assets  of  the  estate  have  been  exhausted  and  the  amount  required 
to  pay  the  remainder  of  the  husband's  debts  has  been  established  by  a  sur- 
rogate's decree,  and  in  such  an  action  distribution  may  be  made  and 
circuity  thus  avoided. 

Matter  of  Thompson,  102  App.  Dlv.  617,  reversed. 

(Argued  January  10,  1906;  decided  February  IS,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  15,  1905,  which  affirmed  a  decree  of  the  Kinors 
County  Surrogate's  Court  surcharging  the  accounts  of  tlio 
executrix  herein  in  a  proceeding  for  an  involuntary  accounting. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  Hill  Pierce  for  appellant.  The  surrogate  had  no 
jurisdiction  to  determine  the  question  whether  the  proceeds 
of  this  policy  were  liable  to  the  claims  of  the  husband's 
creditors.  {MatUr  of  Colton,  159  N.  T.  129;  Kittel  v. 
DomeyeVy  175  N.  Y.  205  ;  Matter  of  Bunting^  98  App.  Dlv. 
122;  Montgomery  v.  Boyd^  78  App.  Div.  64:;  Matter  of 
Kellogg,  39  Hun,  275  ;  MatUr  of  Randall,  152  K  Y.  508.) 

Edward  W.  S.  Johnston  for  respondent.  The  court  below 
had  power  to  pass  upon  the  question  whether  the  account  of 
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the  appellant  should  be  surcharged  with  the  proportion  of  the 
insurance  money  purchased  by  the  appellant's  testator  by 
premium  in  excess  of  $500,  and  the  surrogate  was  not  called 
upon  to  determine  any  disputed  question  of  title.  (Code  Civ. 
Pro.  §  2472 ;  Matter  of  Lamb,  22  N.  Y.  S.  K.  360 ;  Matt&t 
of  Mull,  16  N.  Y.  S.  R.  982;  Mait^  of  Ammarell,  38  Misc. 
Rep.  400 ;  Matter  of  Dummett,  88  Misc.  Rep.  478  ;  Matter 
of  U.  S.  Trust  Co.,  175  N.  Y.  304.) 

Vann,  J.  This  proceeding  was  commenced  before  the  sur- 
rogate of  Kings  county  by  Charles  A.  Bryan,  a  creditor  of 
Francis  A.  Thompson,  deceased,  to  compel  Ella  8.  Thompson, 
his  executrix,  to  make  and  file  an  account  of  her  proceedings. 
An  order  was  made  accordingly  and  thereupon  she  filed  an 
account  in  which  she  stated  that  all  the  property  received  by 
her  as  executrix  was  worth  but  ten  dollars,  and  that  she  had 
paid  out  for  funeral  expenses  the  sum  of  $188,  thus  leaving  a 
deficit.  The  creditor  filed  objections  to  the  account  and 
alleged  that  the  executrix  had  omitted  to  state  the  collection 
by  her  of  about  $13,000,  "  said  sum  being  the  proportionate 
amount  of  a  certain  policy  of  life  insurance,  issued  on  the  life 
of  the  above  named  decedent  by  the  Equitable  Life  Assur- 
ance Society  of  the  United  States  on  or  about  the  27th  of 
February,  1895,  for  the  sum  of  $34,000,  upon  which  tlie 
annual  premium  paid  by  the  decedent  in  his  lifetime  was 
$806.14,  and  three-eighths  of  said  sura  of  $34,000  formed  a 
part  of  the  estate  of  said  decedent."  The  issue  was  tried 
before  the  surrogate  against  the  objection  of  the  executrix 
promptly  made  at  the  beginning  of  the  trial  and  many  times 
renewed  during  its  progress,  that  he  had  no  jurisdiction  to 
try  the  question  whether  said  sum  of  $13,000  belonged  to  the 
wife,  the  beneficiary  named  in  the  policy,  or  to  the  estate  of 
the  decedent,  or  to  his  creditors.  The  objections  were  over- 
ruled and  the  executrix  excepted. 

Upon  the  trial  it  appeared  that  one  John  Mortimer  died 
on  the  28th  of  September,  1875,  leaving  a  daughter,  Ann  E. 
Thompson,  who  died  in  Januaiy,  1901,  leaving  a  son,  the 
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decedent  Francis  A.  Thompson,  who  died  in  March,  1901, 
leaving  Ella  S.  Thompson  his  widow  and  executrix.     By  the 
will  of  John  Mortimer  a  trust  fund  amounting  to  $68,850  was 
created  and  the  trustees  were  directed  to  pay  the  income 
therefrom  to  said  Ann  E.  Thompson  during  her  life  and  after 
her  death  to  divide  the  corpus  among  her  lawful  issue.     The 
decedent,  as  one  of  her  two  children,  thus  became  entitled  in 
remainder  to  one-half  of  the  fund  in  case  he  survived  his 
mother.     In  March,  1895,  he  transferred  his  interest  in  the 
fund  to  one  Cohen  in  consideration  of  $17,000,  of  which 
$5,000  was  to  be  retained  by  Cohen  and  applied  by  him  in 
payment  of  the  annual  premiums  upon  a  policy  of  insurance 
issued  at  about  the  same  time  by  the  Equitable  Life  Assurance 
Society  upon  the  life  of  the  decedent  for  the  sum  of  $34,000 
in  favor  of  his  wife.     By  a  tripartite  agreement  entered  into 
between  the  decedent,  his  wife  and  said  Cohen,  it  was  pro- 
vided that  if  the  entire  amount  of  the  sum  thus  appropriated 
to  pay  the  premiums  was  not  required,  the  remainder  was  to 
be  paid  by  Cohen  to  the  decedent,  his  wife  or  the  survivor. 
As  a  part  of  the  arrangement  Mrs.  Thompson  assigned  the 
policy  to  Cohen  to  protect  him  against  the  contingency  of  the 
death  of  the  decedent  before  his  mother,  but  in  case  he  sur- 
vived his  mother  it  was  agreed  that  the  policy  together  with  all 
rights  and  interests  accruing  thereunder  should  be  reassigned 
to  Mrs.  Thompson.     Cohen  also  agreed  to  pay  the  premiums 
on  the  policy  until  said  sum  of  $5,000  devoted  to  that  purpose 
should  be  exhausted,  while  the  decedent  and  his  wife  agreed 
that  they  would  then  deposit  annually  with  Cohen  an  amount 
sufficient  to  pay  the  current  premium.     Seven  annual  pre- 
miums of  $806.14  each  were  paid  on  said  policy,  of  which  iive 
were  paid  by  Cohen  out  of  the  fund  of  $5,000,  while  the  other 
two  were  not  paid  by  the  decedent  or  out  of  his  property. 
The  decedent  survived  his  mother  for  a  few  months  and  died 
in  March,  1901.     In  the  month  of  April  following  the  insur- 
ance company  paid  $34,000,  the  amount  called  for  by  the 
policy,  to  Cohen,  and  in  January,  1902,  Cohen  paid  the  same 
to  Mrs.  Thompson  after  deducting  the  sum  of  $1,250,  allowed 
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for  the  expenses  of  certain  litigation  that  had  sprung  up,  and 
took  a  release  from  her  individually  and  as  executrix. 

The  surrogate  found  these  facts  among  others  and  adjudged 
that  the  account  of  the  executrix  should  be  surcharged  with 
the  sum  of  $12,911.88  for  the  benefit  of  the  creditors  of  the 
decedent.  The  Appellate  Division  affirmed,  and  Mrs.  Thomp- 
son, both  individually  and  as  executrix,  appealed  to  this 
court. 

Section  22  of  the  Domestic  Belations  Law,  so  far  as  now 
material,  is  as  follows :  "  A  married  woman  may,  in  her  own 
name,  or  in  the  name  of  a  third  person,  with  his  consent,  as  her 
trustee,  cause  the  life  of  her  husband  to  be  insured  for  a 
definite  period,  or  for  the  term  of  his  natural  life.  Where  a 
married  woman  survives  such  period  or  term  she  is  entitled  to 
receive  the  insurance  money,  payable  by  the  terms  of  the 
policy,  as  her  separate  property,  and  free  from  any  claim  of  a 
creditor  or  representative  of  her  husband,  except  that  where 
the  premium  actually  paid  annually  out  of  the  husband's 
property  exceeds  five  hundred  dollars,  that  portion  of  the 
insurance  money  which  is  purchased  by  excess  of  premium 
above  five  hundred  dollars,  is  primarily  liable  for  the  hus- 
band's debts.  *  *  *  A  policy  of  insurance  on  the  life  of 
any  person  for  the  benefit  of  a  married  woman,  is  also  assign- 
able and  may  be  surrendered  to  the  company  issuing  the  same, 
by  her,  or  her  legal  representative,  with  the  written  consent  of 
the  assured." 

Construing  this  statute,  we  have  held  that  the  wife's  right 
to  the  insurance  fund  created  by  the  husband's  annual  appro- 
priation or  investment  of  his  moneys  in  premiums  for  insur- 
ance upon  his  life  for  the  benefit  of  his  wife,  does  not  rest 
upon  contract,  but  upon  legislative  grant,  exempting  the  fund 
from  the  claims  of  creditors ;  that  the  statute  is  an  enabling 
act  and  relates  to  the  remedy ;  that  the  state  has  the  right  to 
change  the  exemption  before  the  fund  reaches  the  wife,  and, 
therefore,  the  proceeds  of  policies  issued  before  the  enact- 
ment of  the  statute  are  subject  to  its  provisions.  {Kittel  v. 
Doineyer^  175   N.  Y.  205.)    We  further  held  in  that  case 
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that  the  statute  does  not  authorize  an  immediate  proceeding 
by  a  creditor  of  the  husband  against  the  insurance  fund 
without  regard  to  the  condition  of  the  estate  generally,  and 
that  the  wife  should  not  be  deprived  of  any  portion  of  the 
insurance  moneys  until  it  is  ascertained  by  administration 
upon  the  estate  that  the  other  assets  will  not  suffice  to  satisfy 
the  claims  of  creditors.  We  also  declared  that  until  such 
claims  are  disoliarged  they  are  a  lien  upon  so  much  of  the 
insurance  money  as  was  purchased  by  the  excess  of  the 
annual  premium  above  $500 ;  that  the  amount  thus  pur- 
chased is,  as  to  the  wife,  a  fund  for  all  the  creditors  of  the 
deceased  and  liable  primarily  for  the  payment  of  the  hus- 
band's debts  in  preference  to  the  rights  of  the  wife,  which  are 
thus  postponed  as  to  that  part  of  the  insurance  to  the  rights 
of  creditors. 

Although  the  burden  was  upon  the  creditors  of  showing 
what  proportion  of  the  insurance  moneys  received  by  Mrs. 
Thompson  was  purchased  by  the  excess  of  the  annual  pre- 
mium above  $500,  '^actually  paid  annually  out  of"  her  "hus- 
band's property,"  they  failed  to  show  this  as  to  two  out  of  the 
seven  premiums.  Still  the  surrogate,  for  some  reason  that 
we  cannot  discover,  held  that  the  portion  of  such  moneys 
purchased  by  the  excess  of  each  of  the  two  pi*emiums  not 
paid  by  the  husband  or  out  of  his  property  was  liable  for  his 
debts  the  same  as  the  portion  of  the  excess  actually  paid  for 
out  of  his  property. 

As  the  jurisdiction  of  tlie  surrogate  to  try  the  issue  is  chal- 
lenged, that  question  should  be  first  determined.  A  surro- 
gate, meaning  literally  a  substitute,  or  one  who  acts  for 
another,  from  the  earliest  times  has  been  an  officer  of  limited 
jurisdiction.  Originally  in  England  he  was  the  bishop's 
chancellor,  and  presided  for  him  in  the  diocesan  court.  In 
colonial  times  he  was  the  delegate  or  substitute  of  the  gov- 
ernor, and  acting  for  him  admitted  wills  to  probate.  Shortly 
after  the  Revolution  statutes  were  passed  which  cautiously 
extended  his  powers  by  bringing  other  subjects  within  his 
jurisdiction.    (2  Laws  of  New  York  [Jones  &  Varick's  edition], 
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71 ;  1  Greenleafs  Laws,  238 ;  3  ib.  391 ;  L.  1799,  p.  724 ;  1 
Webster's  Laws,  pp.  317,  325;  3  ib.  158,  316;  5  ib.  138;  L. 
1813,  p.  139 ;  L.  1819,  p.  215  ;  L.  1823,  p.  62.)  Tlie  Eevised 
Statutes  defined  and  to  some  extent  enlarged  his  powers,  but 
care  was  taken  to  prevent  him,  "  under  pretense  of  incidental 
powers  or  constructive  authority,"  from  exercising  "any 
jurisdiction  whatever  not  expressly  given  by  some  statute  of 
the  State."  (2  K.  S.  220,  §  1 ;  MaUer  of  Brick's  Estate, 
15  Abb.  Pr.  12,  15.)  In  1837  this  severe  restriction  was 
repealed,  and  it  was  held  that  the  effect  was  to  restore 
the  incidental  powers  possessed  by  Surrogates'  Courts  previous 
to  the  Revised  Statutes.  {Sipperly  v.  BaucuSy  24  N.  Y.  46.) 
By  the  Judiciary  Act  of  1847  and  by  various  other  statutes, 
changes  were  made  and  defects  corrected,  but  still  the  juris- 
diction of  the  surrogate  was  not  advanced  to  any  remarkable 
degree,  although  liis  court  was  finally  made  a  court  of  record. 
New  subjects  were  added  to  his  jurisdiction  but  general  pow- 
ers were  carefully  withheld  froln  him.  Even  the  codification 
which  went  into  effect  on  the  first  of  September,  1880,  left 
the  powers  of  Surrogates'  Courts  substantially  where  it  found 
them.  (Redtield  on  Surrogates  [6th  ed.],  introduction,  page 
20 ;  McClellan's  Surrogates'  Courts  [3d  ed.],  p.  8.)  The  codi- 
fication, as  amended  from  time  to  time,  still  governs  the  sub- 
ject and  is  that  part  of  the  Code  of  Civil  Procedure  known 
as  chapter  15,  embracing  sections  2472  to  2860,  inclusive. 
The  general  jurisdiction  of  the  surrogate  and  his  court  appears 
in  section  2472  by  which,  among  otiier  things,  he  is  authorized 
to  direct  and  control  the  conduct  and  settle  the  accounts  of 
executors ;  to  enforce  the  distribution  of  the  estates  of  dece- 
dents and  the  payment  or  delivery  by  executors  of  money  or 
other  property  in  their  possession  belonging  to  the  estate  and 
to  administer  justice  in  all  matters  relating  to  the  affairs  of 
decedents  according  to  the  provisions  of  the  statutes  relating 
thereto. 

By  section  2481  certain  incidental  powers  relating  to  pro- 
cedure are  conferred  upon  the  surrogate.  With  respect  to 
any  matter  not  expressly  provided  for  in  that  section  he  is 
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authorized  thereby  to  proceed  in  all  matters  subject  to  the 
cognizance  of  his  court,  according  to  the  course  and  practice 
of  a  court  having  by  the  common  law  jurisdiction  of  such 
matters  except  as  otherwise  prescribed  by  statute,  and  to  exer- 
cise such  incidental  powers  as  are  necessary  to  carry  into  eflfect 
powers  expressly  conferred. 

By  section  2596,  which  relates  to  the  liability  of  sureties 
for  moneys  received  by  a  person  to  whom  letters  have  been 
issued,  it  is  provided  that  such  person  is  liable  for  money  or 
personal  property  of  the  estate  which  was  in  his  hands  or 
under  his  control  when  liis  letters  were  issued  in  whatever 
capacity  it  was  received  by  him  or  came  under  his  control. 

Section  2731,  the  remaining  section  relied  upon  to  sustain 
the  jurisdiction  of  tlie  surrogate,  provides  that  where  a  con- 
test arises  between  the  accounting  parties  and  any  of  the  other 
parties  respecting  property  alleged  to  belong  to  the  estate,  but 
to  which  the  accounting  party  lays  claim,  either  individually 
or  as  the  representative  of  the  estate,  or  respecting  a  debt 
alleged  to  be  due  by  the  accounting  party  to  the  decedent, 
"  the  contest  must,  except  where  the  claim  is  made  in  a  repre- 
sentative capacity,  in  whicii  case  it  may,  be  tried  and  deter- 
mined in  the  same  manner  as  any  other  issue  arising  in  the 
surrogate's  court." 

The  amount  of  insurance  purchased  by  the  excess  of 
premiums  paid  out  of  the  husband's  property  did  not  belong 
to  him  in  his  lifetime  and  formed  no  part  of  his  estate  after 
liis  death.  The  premiums  paid  by  him  did  not  constitute  a 
debt  against  his  wife  in  favor  of  himself  or  his  estate.  The 
proceeds  of  the  policy  were  not  assets  and  could  not  be 
included  in  the  inventory.  (Code  Civ.  Pro.  §  2712.)  He 
never  owned  any  part  of  the  policy  which  belonged  wholly  to 
his  wife,  but  owing  to  the  statute  the  portion  purchased  by 
the  excess  of  premiums  was  liable  for  his  debts.  The  statute 
does  not  make  it  a  part  of  his  estate  nor  provide  that  it  shall 
be  his  property,  even  as  to  creditors,  but  directs  that  the  fund 
itself  shall  be  "  primarily,"  that  is,  first  in  order  of  payment, 
liable  for  his  debts.     The  liability  is  owing  wholly  to  the  com- 
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mand  of  the  legislature.  Like  tlie  exemption  in  favor  of  the 
wife  it  rests  entirely  "  upon  legislative  grant."  {Kittd  v. 
Domeyer^  supra,)  The  husband  had  no  legal  or  equitable 
interest  in  the  policy,  but,  as  he  died  insolvent,  the  statute 
imposed  a  lien  upon  the  proceeds  thereof  for  the  benefit  of 
his  creditors.  If  his  wife  had  died  before  the  policy  was 
paid,  the  proceeds  would  have  gone  to  l^^r  personal  repre- 
sentatives, not  to  his,  although  the  excess  would  still  be  subject 
to  the  claims  of  his  creditors.  The  fund  was  liable  for  his 
debts  without  proof  of  fraud  and  independent  of  motive, 
simply  because  the  statute  said  so.  The  liability  does  not  rest 
on  the  common  law,  but,  as  was  said  with  reference  to  the 
individual  liability  of  stockholders  of  a  state  bank  for  its 
debts  as  provided  by  the  Banking  Law,  *^  is  purely  statutory." 
{Hi/rshfeld  v.  Fitzgerald,  157  N.  Y.  166,  185.) 

While  the  tendency  of  recent  legislation  has  been  in  the 
direction  of  enlarging  the  powers  of  the  surrogate,  he  has  not 
yet  been  given  the  broad  powers  of  a  court  of  equity  which 
were  necessary  to  enforce  the  liability  in  question.  {Matten* 
of  Randall,  152  N.  Y,  508  ;  Matter  of  Walker,  136  N.  Y.  20 ; 
Sanders  v.  Soutter,  126  N.  Y.  193;  Matter  of  Wagner,  119 
N.  Y.  28;  Bevan  v.  Cooper,  72  N.  Y.  317;  Stilwell  v.  Car- 
penter, 59  N.  Y.  414 ;  S.  C,  62  X.  Y.  639  ;  Matter  of  Bunt- 
ing, 98  App.  Div.  122 ;  Matter  of  Schaefer,  65  App.  Div. 
378 ;  171  N.  Y.  686 ;  Matter  of  Kellogg,  39  Hun,  275 ;  104 
N.  Y.  648.)  We  have  repeatedly  held  that  the  surrogate  has 
no  jurisdiction  except  such  as  is  expressly  or  by  necessary 
implication  conferred  by  statute.  {Riggs  v.  Cragg,  89  N.  Y. 
479  ;  Matter  of  Bolton,  159  JST.  Y.  134.) 

The  expression  "  property  alleged  to  belong  to  the  estate," 
as  used  in  section  2731,  means  property  which  is  "deemed 
assets,"  as  defined  in  section  2712,  and  which  may  be  inven- 
toried under  section  2714.  The  allegation  tiiat  the  insurance 
moneys  were  property  of  the  estate  did  not  give  the  surro- 
gate jurisdiction  to  try  the  question  of  title  or  to  enforce  the 
lien  any  more  than  if  a  similar  allegation  had  been  made 
with  reference  to  real  estate,  or  to  personal  property  fraudu- 
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lently  transferred,  or  to  tlie  inconie  from  a  trust  fund  in 
excess  of  tiie  amount  necessary  to  support  the  beneficiary  and 
the  Uke.  Such  questions  are  still  withheld  from  the  Surro- 
gate's Court  and  wiien  the  legislature  intends  to  extend  its 
jurisdiction  to  those  subjects  it  is  safe  to  assume  that  it  will 
do  so  in  express  tjrms  and  not  leave  it  to  be  inferred  from 
vague  and  indefinite  expressions.  • 

The  issue  tried  by  the  surrogate  was  whether,  as  between 
Ella  A.  Thompson,  individually,  and  the  creditors  of  her  hus- 
band, any  part  of  the  proceeds  of  the  policy  was  charged 
with  a  statutory  lien  in  favor  of  his  creditors.  The  issue  did 
not  arise  between  the  executrix  and  the  creditor.  The  fund 
was  in  the  hands  of  Mrs.  Thompson  as  an  individual  only  and 
a  decree  of  a  court  of  equity  was  necessary  before  it  could  be 
taken  out  of  her  hands  by  the  creditors.  The  fact  that  she 
was  executrix  did  not  change  the  issue,  although  that  accident 
is  the  only  foundation  for  the  claim  that  the  surrogate  had 
jurisdiction.  The  insurance  moneys  were  not  general  assets 
of  tlie  estate.  No  part  could  be  disposed  of  under  the  Stat- 
ute of  Distributions  or  used  for  the  expenses  of  administra- 
tion. They  constituted  a  special  fund  created  by  statute  for 
a  special  purpose  and  could  be  applied  on  the  claims  of 
creditors  only  after  a  decree  of  a  court  of  equity. 

The  orderly  course  of  procedure,  as  adopted  in  Hirshfdd 
V.  Fitzgerald  {8upra\  is  by  a  representative  action  to  estab- 
lish and  enforce  the  lien,  after  the  assets  of  the  estate  have 
been  exhausted  and  the  amount  required  to  pay  the  remainder 
of  the  husband's  debts  has  been  established  by  a  decree  of 
the  surrogate.  Distribution  may  doubtless  be  made  in  the 
action  brought  for  that  purpose  and  circuity  thus  avoided. 
No  part  of  the  fund  is  applicable  to  the  purposes  of  general 
administration,  as  it  is  liable  for  debts  only,  and  is  held  as  a 
separate  fund,  devoted  exclusively  to  the  payment  of  the 
deficiency  arising  after  all  the  assets  of  the  estate  have  been 
applied  upon  the  debts,  while  the  surplus,  if  any,  is  to  be 
returned  to  the  widow.     {Kittel  v.  Domeyer^  aupra^ 

We  think  that  the  order  of  the  Appellate  Division  and  the 
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decree  of  the  surrogate  should  be  reversed,  with  costs  to  the 
appellant  in  this  court  and  in  the  Appellate  Division,  and  that 
the  proceeding  should  be  remitted  to  the  surrogate  for  the 
purpose  of  establishing  the  exact  amount  of  the  deficit  so 
that  the  creditors  can  take  such  further  action  as  they  may  be 
advised. 

Cullen,  Ch.  J.,  O'Brien,  Haioht,  Werner  and  Hisoock, 
J  J.,  concur;  Willard  Bartlett,  J.,  not  sitting. 

Ordered  accordingly. 


Thomas  O'Connor,  Respojident,  v.  Virginia  Passenger  and 
Power  Company  et  al.,  Appellants. 

1.  Dbhubber— Defect  in  Parties  Defendant.  Where  the  com- 
plaint  in  an  action  asks  relief  against  several  persons  not  made  parties,  and 
whose  presence  is  not  necessary  to  a  complete  determination  of  the  con- 
troversy, the  prayer  for  relief  may  l^  deemed  surplusage,  and  a  failure 
to  join  them  as  defendants  is  not  a  ground  for  demurrer. 

2.  Stockuoldbr'b  Action  —  Allegations  Necbssart.  Where  an 
action  is  brought  by  a  stockholder  against  the  corporation  and  three  other 
defendants  to  have  certain  certificates  of  shares  of  stock  of  the  corporation 
and  certain  of  its  mortgage  bonds  adjudged  void,  or,  in  lieu  thereof,  that 
the  three  last-named  defendants  pay  to  the  corporation  the  value  of  such 
stock  and  bonds,  the  claim  of  the  plaintiff  is  derivative  and  he  is  obliged 
to  allege,  first,  a  good  cause  of  action  in  favor  of  the  company  of  which 
he  is  a  stockholder,  and,  second,  fact«  which  authorize  his  intervention 
and  the  institution  of  his  suit  in  behalf  of  the  corporation. 

8.  Demurrer  upon  Ground  of  Improper  Joinder  of  Causes  of 
Action.  Where  such  complaint  states  two  grievances,  one  of  which 
constitutes  a  good  cause  of  action  la  favor  of  the  corporation  of  which  he  is 
a  stockholder,  and  the  other  does  not,  and,  so  far  as  appears  on  the  face  of 
the  complaint,  the  two  grievances  were  independent  transactions  having 
no  connection  with  each  other,  and  there  is  no  allegation  that  they  were 
committed  in  pursuance  of  any  common  design  or  agreement,  such 
grievances  constitute  separate  causes  of  action  within  the  meaning  of  the 
Code  of  Civil  Procedure  (§  484)  and  the  rules  of  pleading,  and  a  demurrer 
to  the  complaint  upon  the  ground  that  several  causes  of  action  are 
improperly  united  is  well  taken  and  should  be  sustained;  nor  are  the 
defendants  concluded  from  demurring  thereto  by  a  decision  of  the  Special 
Term  denying  a  motion  made  by  them  for  an  order  requiring  the  plaintiff 
to  separately  state  and  number  his  two  causes  of  action,  upon  the  ground 
I         that  there  was  but  one  cause  of  action. 
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4  Stockholdbr'b  Dbmand  That  CorpoJia.tion  Bring  Action. 
Where  such  complaint  states  a  good  cause  of  action  in  favor  of  the  cor- 
poration against  the  other  defendants,  but  does  not  allege  that  a  demand 
was  made  upon  the  corporation  to  bring  and  prosecute  the  action  and 
that  such  demand  was  refused,  it  fails  to  state  a  cause  of  action  in 
plaintiff's  fayor  unless  it  contains  allegations  sufficient  to  relieve  him 
from  making  such  application;  and  where  an  examination  of  the  com- 
plaint fails  to  disclose  any  adequate  excuse  for  plaintiff's  failure  to  apply 
to  the  corporation,  a  demurrer  thereto  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  plaintiff 
will  be  sustained. 

(yConnar  v.  Virginia  Passenger  dt  Power  Co,,  107  App.  Div.  680, 
reversed. 

(Argued  January  10,  1906;  decided  February  18,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered  Sep- 
tember 21, 1905,  which  affirmed  an  interlocutory  judgment  of 
Special  Term  overruling  demurrers  to  the  complaint. 

The  following  questions  were  certified : 

First.  Is  there  defect  of  parties  defendant,  as  alleged  in 
the  defendants'  demurrers  ? 

Second'.  Have  causes  of  action  been  improperly  united,  as 
alleged  in  defendants'  demurrers  ? 

Third.  Does  the  complaint  state  facts  sufiicient  to  constitute 
a  cause  of  action  ? 

The  nature  of  the  action  and  the  facts  so  far  as  material  are 
stated  in  the  opiniou. 

Lewis  E.  Carry  George  W.  Wickersham^  Henry  W.  Ander- 
son and  Charles  A.  Gardiner  for  appellants.  The  right  of 
the  plaintiff  to  sue  was  not  original,  but  derivative,  and 
depended  on  the  right  of  the  Virginia  Company  to  sue  for 
the  same  cause.  His  complaint  does  not  contain  the  essential 
elements  of  such  a  cause  of  action.  {Flynn  v.  B.  C  B.  B. 
Co.,  158  K  Y.  493;  Greaves  v.  Gouge,  69  K  Y.  164;  Kav- 
anaugh  v.  C.  T.  Co.,  181  N.  Y.  121.)  The  complaint  does 
not  state  facts  suificient  to  make  out  a  cause  of  action  in  favor 
of  the  Virginia  Company.     {Christensen  v.  Mio^  106  If.  Y. 
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97 ;  IlalleU  v.  M.  Jf.  Cb.,  35  Misc.  Rep.  659 ;  Thompacm  v. 
Knight,  74  App.  Div.  316 ;  M.  R.  JR.  Co.  v.  Mohols,  98 
Ala.  92 ;  Brake  v.  HT.  Y.  S.  W.  Co.,  26  App.  Biv.  499.)  If 
a  cause  of  action  in  favor  of  the  Virginia  Company  can  be 
spelled  out  of  the  allegations  of  the  complaint,  the  plaintiff's 
case  still  fails  because  his  complaint  does  not  state  such  facts 
as  authorize  him  to  sue  on  behalf  of  that  company.  {Sage  v. 
Culver,  147  N.  Y.  241 ;  Greaves  v.  Gouge,  69  N.  Y.  154; 
Brincherhoff  Case,  88  N.  Y.  52 ;  Hanna  v.  Lyon,  179  N.  Y. 
107.)  There  is  a  defect  of  parties  defendant  in  the  omission 
of  the  directors  of  the  Virginia  Company  as  parties  to  the 
action.  {O'Brien  Case,  143  N.  Y.  377;  Code  Civ.  Pro. 
§  452.)  The  complaint  is  demnrrable  because  different  causes 
of  action  are  improperly  sougiit  to  be  united  therein.  {Oroh 
V.  Flamrner,  100  App.  Div.  305.) 

John  L.  mil  for  respondent.  The  rule  applicable  in  a 
certain  class  of  cases,  that  the  right  of  a  stockholder  to  com- 
pel restoration  to  a  corporation  of  its  property,  fraudulent  or 
otherwise  wrongfully  obtained,  is  conditioned  upon  the  mak- 
ing of  a  prior  demand  that  the  corporation  itself  shall  sue,  is 
not  applicable  to  this  case.  (Thomp.  on  Corp.  §  4507  ;  So/ge 
V.  Culver,  147  N.  Y.  246 ;  Brincherhoff  v.  Bostwich,  88 
N.  Y.  52  ;  Hawes  v.  Oakland,  104  U.  S.  450 ;  BotU  v.  Turn- 
pike  Co,,  88  Ky.  54;  Heath  v.  K  R.  Co.,  8  Blatchf.  347; 
Dodger.  Woolsey,  18  How.  [U.  S.]  331;  2  Pom.  Eq.  Juris. 
§§  1093,  1095 ;  Mount  v.  R.  T.  Co,,  93  Va.  427 ;  Rothwell  v. 
Rohinson,  39  Minn.  1 ;  Nathan  v.  Tompkins,  82  Ala.  437 ; 
Farwell  v.  G.  W.  T.  Co.,  161  111.  522.)  The  plaintiff  had  the 
right  to  allege  his  facts  either  according  to  their  legal  effect, 
or  circumstantially  or  partly  in  one  way  and  partly  in  the 
other.  {Banks  v.  Sherman,  38  N.  Y.  69  ;  PuUishing  Co.  v. 
Steamship  Co.,  148  N.  Y.  41 ;  R.  R.  Co.  v.  RoUnson,  133 
N.  Y.  246;  Marie  v.  Garrison,  83  .K  Y.  23;  Sanders  v. 
Soutter,  126  K  Y.  196;  Zabriskie  v.  Smith,  13  N.  Y.  330; 
Sagew  Culver,  147  N.  Y.  245;  Gray  v.  Fuller,  17  App. 
Div.  35 ;  Lorillard  v.  Clyde,  86  N.  Y.  384.)    There  has  been 
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no  misjoinder  of  causes  of  action.  {CPBrien  v.  Fitzgerald.^ 
143  K  Y.  382;  Saylea  v.  White,  18  App.  Div.  590;  Scharf 
V.  W.  S.  P,  Co.  J  5  App.  Div.  139;  Greeves  v.  Davies, 
100  App.  Div.  359;  Chay  v.  FuUer^  17  App.  Div.  35; 
Gray  v.  Bddingy  17  App.  Div.  617.)  The  complaint  dis- 
closes no  defect  of  parties  defendant.  (15  Ency.  Pi.  &  Pr. 
658;  Heath  v.  E.  R.  Co.,  8  Blatchf.  347;  Parsons  v.  How- 
ard, 2  Woods,  1 ;  Wall  v.  Thomas,  41  Fed.  Rep.  621 ;  Haz- 
ard V.  Durant,  19  Fed.  Rep.  471 ;  Boyd  v.  Gill,  19  Fed.  Rep. 
146 ;  Erwin  v.  0.  R.  Co.,  27  Fed.  Rep.  582 ;  H  B.  S.  Bank 
V.  Boisseiux,  3  Fed.  Rep.  846 ;  Stockton  v.  Anderson,  40 
N.  J.  Eq.  486 ;  Dodd  v.  WUkinson,  41  N.  J.  Eq.  566  ;  Bailey 
V.  Inglee,  2  Paige,  279 ;  Cunningham  v.  Pell,  5  Paige,  611 ; 
Gilchrist  v.  Stevenson,  9  Barb.  16 ;  Bartlett  v.  Hatch,  17 
Abb.  Pr.  461.)  The  complaint  alleges  facts  sufficient  to  con- 
stitute a  cause  of  action  in  equity.  {Burrall  v.  B.  R.  R.  Co. 
75  N.  T.  216;  Jermain  v.  L.  S.  cfe  M.  S.  R.  R.  Co.,  91 
N.  Y.  492 ;  Flynn  v.  B.  C  R.  Co.,  158  N.  Y.  504;  F.  Z.  cfe 
T.  Co.  v.  iT.  Y.  &  N.  R.  Co.,  150  N.  Y.  426 ;  Gamble  v.  ^. 
(7.  TT.  Co.,  123  N.  Y.  91 ;  Enoin  v.  6>.  ^.  cfe  i\r.  Cb.,  27  Fed. 
Rep.  630.) 

OuLLBN,  Ch.  J.  This  action  is  brought  by  a  stockholder 
of  the  Virginia  Passenger  and  Power  Company  to  redress 
certain  wrongs  alleged  to  have  been  inflicted  on  that  company 
by  the  defendants  Frank  and  Helen  Gould,  and  to  have  cer- 
tain certificates  of  shares  of  the  capital  stock  of  said  company 
and  certain  of  its  mortgage  bonds  held  by  said  defendants 
adjudged  void,  or  in  lieu  thereof  that  the  said  defendants 
pay  the  company  their  value.  The  complaint  is  inartificially 
drawn  and  is  so  voluminous,  and  most  of  the  questions  pre- 
sented on  this  appeal  are  of  so  little  general  interest  or  appli- 
cation, as  not  to  warrant  us  in  incumbering  the  reports  with 
the  details  of  the  charges.  It  is  sufficient  that  we  state  our 
conclusions  on  the  points  raised  by  the  demurrers  and  give 
briefly  our  reasons  therefor. 

The  several  grounds  of  the  demurrers  are :  First,  that  there 
4 
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is  a  defect  of  parties  defendant ;  second^  that  separate  causes 
of  action  are  improperly  joined,  and,  thirdy  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  first  ground  of  demurrer  is  based  on  the  demand  found, 
in  the  prayer  for  relief  that  the  directors  of  the  power  com- 
pany, who  committed  the  unlawful  acts  alleged,  be  held  respon- 
sible for  any  loss  or  deficiency  occasioned  by  their  conduct. 
As  it  is  not  even  stated  in  the  complaint  who  these  directors 
were,  nor  are  they  made  parties  to  the  action,  it  seems  rather 
difficult  to  imagine  on  what  theory  such  relief  was  asked. 
Nevertheless,  as  their  presence  is  in  no  way  necessary  to  a 
complete  determination  of  the  controversy  between  the 
plaintiff  and  the  defendants  Gould,  the  prayer  for  relief 
referred  to  may  be  deemed  mere  surplusage  and  the  failure 
to  join  them  as  defendants  in  no  way  can  prejudice  these 
defendants.     This  ground  of  demurrer  is  bad. 

The  other  grounds  of  demurrer  can  be  most  readily  con- 
sidered together.  The  claim  of  the  plaintiff  being  derivative 
he  was  required  to  allege  in  his  complaint, ^r*^,  a  good  cause 
of  action  in  favor  of  the  Virginia  Power  Company ;  second^ 
facts  which  authorized  his  intervention  and  the  institution  of 
his  suit  in  behalf  of  his  corporation.  {Kdvanaicgh  v.  Com- 
monwealth Trust  Co,y  181  N.  Y.  121.)  The  grievances  of 
which  the  complaint  complains  are  two  :  First,  a  transaction 
by  which  a  large  part  of  the  capital  stock  of  the  power  com- 
pany was  acquired  by  the  defendant  the  Atlantic  Develop- 
ment Company,  under  a  contract  by  which  the  latter  company 
was  to  market  the  mortgage  bonds  of  the  power  company  at 
a  specified  rate,  which  stock,  on  the  abrogation  of  the  con- 
tract, was  assigned  to  the  defendants  Gould  instead  of  being 
restored  to  the  corporation.  As  to  this  we  think  the  com- 
plaint does  state  a  good  cause  of  action  in  favor  of  the 
defendant  power  company.  The  second  transaction  is  one  by 
which  the  defendant  Frank  Gould  acquired  certain  bonds  of 
the  power  company,  pledged  as  collateral  to  secure  the  pay- 
ment of  the  two  notes  of  that  company.  We  are  inclined  to 
the  view  that  the  complaint  does  not  state  a  good  cause  of 
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action  in  regard  to  this  matter.  It  is  alleged  that  Frank 
Gould  acquired  the  notes  and  collateral  by  assignment  from 
the  payee  or  holder  thereof.  We  cannot  see  what  there  was 
illegal  in  this.  It  is  alleged  that  the  corporation  was  able  to 
pay  and  discharge  the  notes,  but  it  is  not  alleged  that  it  did 
so  or  even  tendered  payment.  Part  of  the  relief  asked  is 
that  Frank  Gould  pay  the  difference  between  the  market 
value  of  the  lx)nds  and  the  sum  he  paid  for  them.  The  cor- 
poration, however,  can  be  entitled  to  no  such  relief.  Gould 
stands  in  the  same  position  as  his  assignor,  tlie  original  pledgee 
of  the  bonds,  and  he  is  entitled  to  hold  them  until  the  debt 
to  him  is  satisfied.  But  though  the  allegations  of  the  com- 
plaint do  not  state  a  good  cause  of  action  as  to  this  transac- 
tion, still  we  think  it  is  a  separate  cause  of  action  within  the 
Code  and  rules  of  pleading.  If  in  an  indictment  two  offenses 
are  intended  to  be  set  out  in  a  single  count,  the  indictment  is 
bad  for  duplicity,  even  though  one  of  the  offenses  is  set  out 
defectively.  {Dawson  v.  People^  25  N.  Y.  399.)  Under 
section  484  of  the  Code  of  Civil  Procedure  sepamte  causes  of 
action  can  be  united  only  when  they  affect  all  the  defendants. 
As  far  as  appears  on  the  face  of  tlie  complaint  tlie  two  mat- 
ters of  which  the  plaintiff  complains  were  independent  trans- 
actions having  no  connection  the  one  with  the  other.  It  is 
not  alleged  that  they  were  committed  in  pursuance  of  any 
common  design  or  agreement  to  defraud  or  injure  the  corpo- 
ration. The  second  cause  of  action  relates  solely  to  Frank 
Gould.  Helen  Gould  is  not  charged  to  have  in  any  way  par- 
ticipated therein.  The  respondent  contends  that  the  appel- 
lants are  concluded  by  an  adverse  decision  of  a  motion  made 
by  them  to  compel  him  to  separately  state  and  number  his 
two  causes  of  action.  The  motion  was  denied  by  the  Special 
Term  on  the  ground  that  there  was  but  one  cause  of  action. 
The  appellants,  however,  are  not  concluded  by  a  decision  on 
the  question  of  practice,  for  "  if  the  complaint  contains  sev^ 
eral  causes  of  action  improperly  united  contrary  to  the  Cod^ 
as  is  claimed,  the  vice  may  be  reached  by  a  demurrer,  and  the 
failure  of  the  plaintiff  to  state  thcni  separately  and  number 
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them  would  not  be  an  answer  to  it,  nor  would  a  failure  to 
move  to  correct  the  complaint  in  this  respect  defeat  the 
effect  of  a  demurrer."  {Goldberg  v.  UUey^  60  N.  Y.  427.) 
Therefore,  the  objection  that  several  causes  of  action  are 
improperly  united  is  well  taken. 

But  though,  as  we  have  held,  the  complaint  does  state  a 
good  cause  of  action  in  favor  of  the  power  company  against 
both  Frank  and  Helen  Gould,  we  think  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  in  the  plaintiff's  favor. 
In  a  derivative  action  of  the  character  of  the  present  one  "  the 
complaint  should  allege  that  the  corporation,  on  being  applied 
to,  refused  to  prosecute,  and  that  this  averment  constitutes 
an  essential  element  of  the  cause  of  action."  {Flynn  v. 
BrooTdyn  City  li.  R,  Co.^  158  N.  T.  493 ;  Oreaves  v.  Qouge^ 
69  N.  Y.  154.)  The  complaint  alleges  no  such  demand  or 
refusal.  The  general  rule  is  subject  to  this  exception,  that 
where  facts  are  alleged  showing  that  tlie  demand  would  be 
unavailing,  a  demand  is  unnecessary.  (Morawetz  on  Corpo- 
rations, §  242 ;  Brinckerhoff  v.  Boatwiok^  88  N.  Y.  56 ;  Barr 
V.  N.  F.,  Lake  Erie  &  W,  R.  R.  Co.,  96  N.  Y.  444.)  We 
are  thus  brought  to  the  most  serious  question  in  the  case, 
whether  the  allegations  of  the  complaint  are  sufficient  to 
relieve  the  plaintiff  from  first  applying  to  the  corporation  for 
redress  of  his  wrongs.  In  this  long  complaint  there  are  but 
three  allegations  relied  on  for  that  purpose.  It  is  alleged 
that  after  the  abrogation  of  the  contracts  between  the  Virginia 
Company  and  the  Atlantic  Development  Company,  and  the 
acquisition  by  the  Goulds  of  the  stock  issued  to  the  develop- 
ment company,  the  Goulds,  in  February,  1904,  caused  the 
election  of  the  board  of  directors  "  subservient  to  the  domin- 
ation and  dictation  of  said  defendants."  It  is  also  alleged 
that  the  "  company  by  its  board  of  directors,  acting  fraudu- 
lently and  collusively  and  under  the  domination  of  Frank 
Gould"  issued  various  amounts  of  mortgage  bonds  to  the 
Goulds  at  an  inadequate  price.  If  the  complaint  alleged  that 
the  directors  of  the  corporation  at  the  time  of  the  commence- 
ment of  the  suit  were  tlie  same  as  those  who  had  committed 
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the  wrongs  for  which  the  suit  is  brought,  it  would  relieve  the 
plaiutifE  from  making  any  demand  on  the  corporation,  for  it 
may  be  assumed  that  such  directors  would  not  prosecute  or, 
at  least,  not  prosecute  in  good  faith  an  action  based  on  their 
own  misconduct  £ut  the  complaint  makes  no  such  allega- 
tion, and,  at  least  by  inference,  charges  the  reverse.  It  is 
alleged  that  the  Goulds,  in  February,  1904,  by  virtue  of  the 
acquisition  of  the  stock  elected  the  board  of  directors.  But 
the  wrongful  acts  complained  of  were  committed  not  by  that 
board  but  by  its  predecessor,  and  there  is  nothing  to  show 
that  the  two  boards  were  composed  of  the  same  individuals. 
Nor  is  the  allegation  that  the  new  directors  were  "  subser- 
vient to  the  domination  and  dictation  of  said  Frank  Jay 
Gould  and  Helen  Miller  Gould  "  sufficient  to  prove  that  they 
would  not  prosecute  against  the  Goulds  a  well-founded  cause 
of  action.  It  is  not  necessarily  through  dishonest  or  improper 
motives  that  persons  may  be  subject  to  the  domination  and 
dictation  of  others.  If  the  directors  were  the  same  as  those 
who  committed  the  wrongs,  or  if  they  were  acting  fraudu- 
lently, dishonestly  or  coUusively  with  the  Goulds  for  the  pur- 
pose of  defrauding  the  corporation  in  the  latter's  interest,  it 
was  very  easy  to  say  so  and  there  is  no  reason  why  the 
charge  should  not  be  explicitly  and  unequivocally  made.  In 
Brewer  v.  Boston  Theatre  (104  Mass.  378)  the  allegation  was 
**  that  the  present  board  of  directors  of  said  defendant  corpo- 
ration are  united  in  the  interest  of  and  under  the  control  of 
said  Tompkins  and  Thayer."  This  was  held  insufficient,  the 
Supreme  Court  saying :  "  It  does  not  show  that  such  an 
application  upon  a  suitable  representation  of  facts,  would 
prove  unavailing."  It  is  true  that  under  the  rules  for  the 
construction  of  pleadings  prevailing  in  this  state  great  lati- 
tude is  permitted  and  inferences  generously  indulged  in  to 
support  a  pleading.  It  may  well  be  doubted  whether  we 
have  not  carried  this  liberality  too  far  and  set  a  positive  pre- 
mium on  bad  pleading,  oftentimes  with  the  result  that  the 
worst  pleading  is  the  most  difficult  to  meet  or  answer. 

The  orders  of  the  Appellate  Division  and  of  the  Special 


54  Matier  of  Myer.  [Feb., 

Statement  of  case.  [Vol.  184. 

Term  should  be  reversed  and  judgment  rendered  for  tlie 
defendants  on  demurrer,  with  costs  in  all  the  courts,  with 
leave  to  the  plaintiff  to  serve  an  amended  complaint  within 
twenty  days  on  the  payment  of  such  costs.  The  first  and  third 
questions  certified  should  be  answered  in  the  negative  and  the 
second  question  answered  in  the  affirmative. 

O'Brien,  IIaight,  Vann,  Werner,  Willabd  Bartlett 
and  HiscocK,  JJ.,  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Revocation  of  the  Probate  of  the  Will 
of  Marv  a.  Myer,  Deceased. 

Carrie  L.  Myer,  Individually  and  as  Administratrix  with 
the  Will  Annexed,  et  al..  Appellants ;  John  V.  Myer  et  al., 
Respondents. 

1.  Will  — Mental  Incapacity  op  Testatrix  — Erroneous  Admis- 
sion OF  Evidence  Relating  to  Mental  Disease  op  Relatives — Code 
Civ.  Pro.  §§  834,  886.  In  a  proceeding  for  the  revocation  of  the  probate 
of  a  will  upon  the  ground  that  testatrix,  at  the  time  of  the  execution 
thereof,  was  not  mentally  capable  of  making  a  will,  it  is  erroneous  to 
permit  the  petitioner,  in  order  to  supplement  and  support  evidence  that 
the  testatrix  was  afflicted  with  paresis,  and  against  the  objection  that  such 
testimony  was  incompetent  and  privileged,  under  section  834  of  tlie  Code 
of  Civil  Procedure,  to  prove  by  two  ]>hysicians  who  had  attended  the 
mother  and  brother  of  testatrix  in  a  professional  capacity,  and  whose 
knowledge  was  obtained  while  attending  such  persons,  and  was  necessary 
in  order  to  treat  them,  that  both  the  mother  and  brother  of  testatrix  had 
been  afflicted  with  "general  paresis;"  since,  by  the  express  terms  of  sec- 
tion 836,  the  provisions  of  section  884  are  made  to  apply  to  **  any  examina- 
tion of  a  person  as  a  witness,"  and  the  fact  that  the  testimony  of  the 
physicians  related  to  patients  who  were  not  parties  to  the  proceeding  or 
interested  therein,  and  who  were  dead  at  that  time,  does  not  take  it  out 
of  the  prohibition  of  the  statute. 

2.  Same.  Such  evidence  is  also  incompetent  where  there  are  no  facts 
which  tend  to  show  that  the  paresis  with  which  the  mother  and  brother 
of  testatrix  are  said  to  have  been  afflicted  was  acquired  by  them  under 
circumstances  which  would  render  it  tninsmissible  so  as  to  taint  the 
family  blood.  While  it  is  the  rule  in  cases  where  the  mental  soundness  of 
an  individual  is  in  question,  that  the  insanity  of  blood  relations  in  the 
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ancestral  line  may  be  shown  as  tending  to  establish  the  fact  in  issue, 
indiscriminate  and  unexplained  evidence  of  diseases  afflicting  such  rela- 
tions and  affecting  their  mental  faculties  is  incompetent. 

8.  Evidence  — Erroneous  Refusal  to  Strike  Out  Answer  of 
Lay  Witness  as  an  Opinion.  Where  a  lay  witness  who  had  testified 
in  detail  as  to  acts  and  conversations  of  the  testatrix  was  asked,  "  What 
was  the  impression  they  (the  acts  and  conversations)  made  on  you  as  to 
-whether  they  were  rational  or  irrational  ?  "  to  which  the  witness  answered, 
"  She  was  irrational,  I  thought,''  the  denial  of  a  motion  to  strike  out  the 
answer  is  erroneous;  while  the  question  wds  proper  in  form  the  answer 
was  in  violation  of  the  rule  that  lay  witnesses  are  not  permitted  to  give 
an  opinion  upon  the  question  of  mental  capacity. 

4.  Sake  —  Admissions  of  Executor  and  Legatee  —  Incompetent  as 
Evidence  against  Other  Legatees.  Evidence  of  admissions  and 
declarations  made  by  the  executor  and  legatee  of  a  disputed  will,  prior 
to  the  execution  thereof  and  to  the  effect  that  the  mind  and  memory  of 
testatrix  were  poor  and  that  she  was  not  capable  of  doing  business,  is 
incompetent  as  against  other  legatees,  parties  to  the  proceeding  and 
interested  in  the  result,  who  are  not  jointly  interested  with  such  executor, 
but  on  the  contrary  have  different  and  separate  interests. 

Matter  of  Myer,  100  App.  Div.  613,  reversed. 

(Argued  January  18,  1906;  decided  February  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1905,  which  affirmed  a  decree  of  the  Seneca 
County  Surrogate's  Court  revoking  probate  of  the  will  of 
Mary  A.  Myer,  deceased. 

This  proceeding  was  instituted  in  the  Surrogate's  Court  of 
Seneca  county  to  procure  the  revocation  of  the  probate  of  the 
will  of  Mary  A.  Myer,  deceased,  upon  allegations  that  at  the 
time  of  the  execution  thereof  she  was  not  mentally  capable  of 
making  a  will  and  that  its  execution  was  procured  by  the 
undue  influence  of  her  son,  William  H.  Myer.  The  petition- 
ers are  Mary  L.  C.  King,  the  only  daughter  of  testatrix,  and 
John  V.  Myer,  her  youngest  son. 

The  testatrix  died  in  the  village  of  Lodi,  Seneca  county, 
November  11th,  1899,  She  left  a  will  dated  July  11th,  1899, 
which  was  admitted  to  probate  April  lYth,  1901.  She  was 
survived  by  three  children,  William  H.  Myer,  Margaret  L. 
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C.  King  and  John  V.  Myer.  She  gave  the  major  portion  of 
her  estate,  consisting  of  both  real  and  personal  property  valued 
at  about  eight  or  nine  thousand  dollars,  to  her  son  William 
H.  Myer,  and  appointed  him  sole  executor.  To  her  daughter 
Margaret  L.  C.  King  she  gave  nothing,  and  to  her  son  John 
V.  Myer  a  life  estate  in  $2,000.  She  had  a  number  of  grand- 
children to  each  of  whom  she  gave  $100.  The  other  provisions 
of  the  will  are  immaterial  to  the  questions  before  us. 

Upon  the  probate  of  the  will  in  April,  1901,  William  H. 
Myer  duly  qualified  as  executor  thereof.  He  died  shortly 
thereafter,  and  on  April  14,  1902,  his  widow,  Carrie  L.  Myer, 
who  was  also  a  legatee,  was  appointed  administratrix  with 
the  will  annexed.  On  the  same  day  this  proceeding  was 
commenced  for  the  revocation  of  such  probate  under  sec- 
tions 2647-2653a  of  the  Code  of  Civil  Procedure.  Upon 
conflicting  evidence  bearing  upon  the  issues  of  mental  capac- 
ity and  undue  influence,  the  surrogate  rendered  a  decision 
wherein  he  found,  "  That  said  Mary  A.  Myer  was  an  old 
woman  and  had  for  a  long  time  sufifered  from  shaking  palsy, 
which  had  become  chronic ;  and  that  at  the  time  of  the  exe- 
cution of  the  alleged  will  she  was  and  for  a  long  time  had 
been  a  paretic ;  that  at  the  time  of  the  execution  of  the 
alleged  will  the  testatrix  was  not  of  sound  disposing  mind, 
memory  and  understanding,  and  by  reason  of  mental  weak- 
ness was  incompetent  to  make  the  same."  There  was  no  find- 
ing upon  the  issue  as  to  undue  influence,  and  a  decree  was 
entered  revoking  the  probate  of  the  will. 

Exceptions  to  the  decision  were  filed  by  Carrie  L.  Myer, 
individually  and  as  administratrix,  and  by  the  special  guardian 
of  four  infant  grandchildren  of  testatrix  who  were  also  lega- 
tees, and  from  the  decree  thus  entered  they  appealed  to  the 
Appellate  Division.  That  court  unanimously  affirmed  the 
decree,  and  the  same  parties  have  now  appealed  to  this 
court. 

J,  N.  Hammond^  Fraivcia  C.  Allen  and  Benjamin  Frankr 
Ivn,  for  appellants.     The   surrogate  erred  in  the  admission 
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and  exclusion  of  evidence.    {Na/ul  v.  NauL^  75  App.  Div. 
292.) 

WiUiam  S.  MacDoncUd  for  respondents.  Appellants' 
exceptions  to  admission  of  evidence  were  not  well  taken  and 
present  no  prejudicial  eiTor.  (Code  Civ.  Pro.  §  834  ;  Matter 
of  Murphy^  85  Hun,  575  ;  Pringle  v.  Burroiogha^  70  App. 
Div.  12 ;  Eolcoml.  v.  Harris,  166  N.  Y.  257 ;  People  v. 
Koemer,  154  N.  Y.  355  ;  Matter  of  Lowenateiriy  2  Misc.  Rep. 
323  ;  Wyse  v.  Wyse,  155  N.  Y.  367 ;  Petrie  v.  Petrie,  126 
N.  Y.  683.)  There  is  no  reversible  error  in  the  rulings  of 
the  surrogate.  (Code  Civ.  Pro.  §  2545 ;  Matter  of  Miner, 
146  N.  Y.  121 ;  Loder  v.  Whelpley,  111  N.  Y.  239  ;  H6ba/rt 
V.  Uoharty  62  N.  Y.  80.) 

Werner,  J.  The  unanimous  affirmance  by  the  court  below 
precludes  the  examination  in  this  court  of  any  of  the  questions 
raised  by  the  appellants,  save  those  arising  upon  exceptions 
taken  to  the  rulings  of  the  surrogate  upon  the  admission  or 
rejection  of  evidence.  Some  of  the  exceptions  thus  taken 
present  errors  which  require  a  reversal  of  the  order  appealed 
from,  because  it  appears  that  the  exceptants  were  clearly 
prejudiced  by  such  rulings.     (Code  Civ.  Pro.  §  2545.) 

The  petitioners  introduced  testimony  tending  to  show  that, 
at  the  time  of  the  execution  of  the  will,  the  testatrix  was 
afflicted  with  paresis,  which  it  was  claimed  deprived  her  of 
testamentary  capacity.  In  order  to  supplement  and  support 
this  evidence,  the  petitioners  called  two  physicians,  Drs.  Carl- 
ton and  Townsend.  The  former  had  been  the  medical  adviser 
of  the  testatrix's  brother,  and  the  latter  of  her  mother.  These 
witnesses  testified  that  both  the  mother  and  brother  of  testa- 
trix had  been  afflicted  with  what  they  termed  "general 
paresis ; "  that  their  knowledge  of  this  condition  was  obtained 
while  attending  such  persons  in  their  professional  capacity, 
and  that  such  knowledge  was  necessary  in  order  to  treat  them. 
The  testimony  was  objected  to  as  incompetent  and  privileged 
nnder  section  834  of  the  Code  of  Civil  Procedure,  and  the 


58  Matter  of  Myek.  [Feb., 

OpiDion  of  the  Court,  per  Webner,  J.  [Vol.  184. 

ruling  admitting  it  was  properly  excepted  to  because  it  was 
inadmissible  upon  two  grounds.  1.  It  is  clearly  within  tlie 
provisions  of  section  834,  which  prohibits  f,  physician  from 
disclosing  "  any  information  which  he  acquired  in  attending  a 
patient,  in  a  professional  capacity,  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity."  {Renihan  v.  Denniuy 
103  N.  Y.  573 ;  Feeney  v.  Zang  Island  R.  R.  Co.,  116  id. 
375 ;  Fisher  v.  Fishery  129  id.  654 ;  Nelson  v.  Village  of 
Oneida,  156  id.  219 ;  Meyer  v.  Knights  of  Pythias^  178 
id.  63.) 

By  the  express  terms  of  section  836  the  provisions  of  sec- 
tion 834  are  made  to  apply  to  the  "  examination  of  a/ny  person 
as  a  witness."  The  fact  that  the  testimony  of  these  physicians 
related  to  patients  who  were  not  parties  to  the  proceeding  or 
interested  therein,  and  who  were  in  fact  dead  at  that  time, 
does  not  annul  the  prohibition  of  the  statute.  In  Davis  v. 
Sv^eme  Lodge  (165  N.  Y.  159)  the  defense  sought  to  prove 
the  cause  of  death  of  two  aunts  of  the  deceased  by  the  testi- 
mony of  their  attending  physicians.  The  evidence  was 
excluded,  and  this  court  upheld  the  ruling.  Judge  O'Bkibn, 
in  writing  for  the  court,  said  (p.  163) :  "  This  court  has  held 
that  the  statements  of  the  attending  physician,  for  the  pur- 
pose of  establishing  the  cause  of  death  either  of  the  insured 
himself  or  of  his  ancestors  or  tlieir  descendants,  although  not 
parties  to  nor  beneficiaries  under  the  contract,  were  not  admis- 
sible. They  are  excluded  not  only  for  the  purpose  of  pro- 
tecting parties  from  the  disclosure  of  information  imparted  in 
tlie  confidence  that  must  necessarily  exist  between  the  physi- 
cian and  patient,  but  on  grounds  of  public  policy  as  well. 
The  disclosure  by  a  physician,  whether  voluTitary  or  involun- 
tary, of  the  secrets  acquired  by  him  while  attending  upon  a 
patient  in  his  professional  capacity,  naturally  shocks  our  sense 
ot  decency  and  propriety,  and  this  is  one  reason  why  the  law 
forbids  it."  {OraWxn  v.  Met,  Life  Ins.  Co.,  80  K  Y.  281 ; 
Westover  v.  ^tna  Life  Lis.  Co.  99  id.  56  ;  Nelson  v.  Village 
of  Oneida,  156  id.  210.)  The  general  rule  of  exclusion  pro- 
vided for  in  section  834  is  not  obviated  in  this  case  by  the 
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exceptions  thereto  contained  in  section  836,  because  the 
testimony  objected  to  does  not  fall  within  either  of  these 
exceptions. 

2.  There  is  another  equally  potent  reason  wliy  this  evi- 
dence should  not  have  been  received.  The  case  is  barren  of 
facts  which  tend  to  show  that  the  paresis  with  which  the 
mother  and  brother  of  testatrix  are  said  to  have  been  afflicted 
was  acquired  by  them  under  circumstances  that  would  render 
it  transmissible  so  as  to  taint  the  family  blood.  It  is  doubt- 
less the  general  and  well-established  rule  that  where  the 
mental  soundness  of  an  individual  is  in  question,  the  sanity 
of  the  blood  relations  in  the  ancestral  line  may  be  shown  as 
tending  to  establish  the  fact  in  issue  ( WaUh  v.  People^  88 
N.  Y.  468),  but  tliat  rule  does  not  permit  indiscriminate  and 
unexplained  evidence  of  diseases  afflicting  such  relations  and 
affecting  their  mental  faculties.  There  must  be  evidence 
tending  to  show  at  least  that  such  diseases  are  hereditary  or 
transmissible.  (BeicheiibachY.  Ruddach^  127  Pa.  St.  564; 
State  V.  Van  Tassel^  103  Iowa,  6.)  In  ^aUh  v.  People 
{supra)  one  of  the  defenses  interposed  was,  that  the  accused 
was  afflicted  with  insanity  superinduced  by  epilepsy.  It  was 
sought  to  be  shown  that  a  brother  was  suffering  from  the 
same  malady.  The  ruling  of  the  trial  court  excluding  the 
evidence  on  the  ground  that  it  was  not  shown  that  epilepsy 
produces  or  tends  to  produce  insanity,  and  that  the  disease  is 
transmissible,  was  upheld.  (Wharton  &  Stilles'  Med.  Juris, 
vol.  1  [5th  ed.],  §  330.)  It  is  a  scientific  fact  of  common 
knowledge  that  the  transmissibility  of  the  malady  known  as 
"general  paresis"  depends  to  a  great  extent  upon  the  condi- 
tions underlying  the  disease.  Tlie  medical  writers  differ  as 
to  its  cause  or  causes,  but  it  seems  to  be  conceded  that  the 
majority  of  cases  result  from  syphilis,  wliile  in  others  it 
may  be  superinduced  by  various  excesses  or  overexertions  of 
the  individuals  afflicted.  (Wharton  &  Stilles'  Med.  Juris, 
vol.  1  [5th  ed.],  §§  883,  888.)  Whether  the  particular  form 
of  the  disease  from  which  the  testatrix  and  her  family  suf- 
fered was  of  such  a  transmissible  character  that  she  might  be 
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said  to  have  derived  it  from  her  ancestors  cannot  be  deter- 
mined from  tlie  evidence  in  the  record,  and  it  is,  therefore, 
difficult  to  see  how  the  testimony  of  the  physicians  was  really 
pertinent  to  the  issue  whether  the  testatrix  was  possessed  of 
testamentary  capacity. 

Another  exception  urged  by  counsel  for  appellants  relates 
to  the  testimony  of  Abbie  Letts,  a  witness  called  on  behalf  of 
the  petitioners.  She  had  testified  in  detail  as  to  acts  and  con- 
versations of  the  testatrix.  She  was  then  asked  by  counsel 
for  petitioners  whether  such  acts  and  conversations  made  any 
impression  upon  her  as  to  their  being  rational  or  irrational. 
She  answered :  "  I  think  they  were  irrational."  This  answer 
was  stricken  out  on  motion.  Counsel  for  the  petitioners  then 
said  :  "  I  asked  wliether  they  made  any  impression  on  you," 
and  she  answered,  "  Yes,  they  did."  The  question  was  then 
asked :  "  What  was  th«  impression  they  made  on  you  as  to 
whether  they  were  rational  or  irrational,"  to  which  she 
answered:  "She  was  irrational,  I  thought."  A  motion  to 
strike  out  this  answer  was  promptly  made,  but  denied  under 
exception  by  counsel  for  the  appellants.  We  think  the 
motion  should  have  been  granted.  While  the  question  was 
proper  in  form,  the  answer  was  clearly  in  violation  of  the  rule 
that  lay  witnesses  are  not  permitted  to  give  an  opinion  upon 
the  question  of  mental  capacity.  They  may  only  state  their 
contemporary  impressions  as  to  the  rationality  or  irrationality 
of  the  conversations  or  conduct  testified  to  by  them.  {Hoi- 
comh  V.  Holcomhy  95  N.  Y.  321 ;  Paine  v.  Aldrich^  133  id. 
547 ;  People  v.  Sti^ait^  148  id.  569 ;  People  v.  Youngs^  151 
id.  219 ;  People  v.  Koerner^  154  id.  355.)  It  is  obvious  that 
the  witness  Letts  intended  to  testify  to  nothing  more  than  her 
impressions  derived  from  the  facts  which  she  had  stated,  and 
it  is  quite  probable  that  the  learned  surrogate  so  understood 
it.  The  exception  is  purely  technical,  and  standing  alone 
would  not  be  sufficient  to  justify  a  reversal  (  Wyse  v.  Wyse^ 
155  N.  Y.  367),  but  since  there  must  be  a  new  trial  on  other 
grounds,  we  call  attention  to  the  error  so  that  it  may  not  be 
repeated. 
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The  only  other  exceptions  wliich  we  deem  it  necessary  to 
discuss  arise  upon  the  evidence  introduced  by  the  petitiouers 
to  prove  certain  admissions  made  by  William  H.  Myer,  the 
executor  and  principal  legatee.  One  witness  testified  to  a 
conversation  had  with  him  in  1895  or  1896,  in  which  he  said 
he  thought  the  testatrix  was  failing  very  much  ;  that  she  was 
weak  and  nervous,  and  that  her  mind  and  memory  were  poor. 
This  evidence  was  objected  to  as  incompetent,  inadmissible, 
irrelevant  and  too  remote.  Another  witness  testified  to  a 
conversation  had  witli  him  in  the  spring  of  1899  in  which  he 
said  that  the  testatiix  was  failing  fast  and  that  she  was  not 
capable  of  doing  business  any  more.  This  was  admitted  under 
objection  that  it  was  inadmissible,  irrelevant,  incompetent,  and 
that  the  statements  of  William  A.  Myer  cannot  bind  the  estate 
of  Mary  A.  Myer. 

The  will  was  executed  in  July,  1899.  These  admissions 
were  made  prior  to  its  execution,  and  if  William  II.  Myer  were 
the  only  legatee  in  interest,  they  would  be  competent  and  cogent 
evidence  against  him.  But  there  were  other  legatees  who  were 
parties  to  this  proceeding  and  interested  in  the  result  thereof. 
They  were  not  jointly  interested  with  William  H.  Myer,  but 
on  the  contrary  their  interests  were  several.  The  question 
raised  by  these  exceptions  has  been  recently  passed  upon 
by  this  court  in  a  case  very  similar  to  the  one  at  bar,  and 
there  the  ruling  of  the  surrogate  excluding  evidence  of  the 
same  character  was  sustained.  {Matter  of  Kennedy^  167 
N.  Y.  163,  177.)  In  that  case  we  said :  "  The  general  doc- 
trine is  doubtless  correct  that  the  admissions  or  declarations 
of  a  party  to  the  record  may  be  taken  as  against  himself  or 
another  party  having  a  joint  interest  with  him,  but  this 
rule  can  have  no  application  to  a  proceeding  to  prove  a  will 
where  other  parties  are  interested  in  the  estate  as  tenants  in 
common.  In  this  case  the  admissions  or  declarations  of  the 
nephew  could  not  bind  the  sister,  and  since  upon  proof  of  a 
will  there  can  be  but  one  decree,  either  of  rejection  or  of 
probate,  the  declarations  of  one  of  the  parties  cannot,  from  the 
very  nature  of  the  case,  be  received  as  evidence  without  prej- 
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udice  to  tlie  rights  of  the  other.  One  tenant  in  cooimon  can- 
not admit  away  the  rights  of  his  co-tenant.  Since  the  will 
could  not  have  been  admitted  as  to  the  sister  and  rejected 
as  to  the  nephew,  the  admissions  or  declarations  of  the  latter 
were  not  admissible.  The  respective  interests  of  the  next  of 
kin  were  not  joint,  but  each  would  hold  his  share  in  severalty. 
There  was  no  privity  between  the  parties  such  as  would  per- 
mit the  admissions  or  declarations  of  one  to  be  received  as 
evidence  against  the  other."  {Dan  v.  Brown^  4  Cow.  483, 
492 ;  Grant  v.  Grant,  1  Sand.  Ch.  235 ;  Brush  v.  Holland^ 
3  Bradf.  240;  La  Bau  v.  Vanrhrhilt,  3  Eedf.  384,  399; 
Matter  of  Baird,  47  Hun,  78 ;  Naul  v.  Naul,  75  App.  Div. 
294;  Clark  v.  Morrison,  25  Pa.  St.  453;  Pier  v.  Duff,  63 
id.  59 ;  Slialler  v.  Bumstead,  99  Mass.  127 ;  Chase's  Stephen's 
Digest  of  the  Law  of  Evidence  [2nd  ed.],  p.  69 ;  Abb.  Trial 
Evidence  [2nd  ed.],  pp.  201,  202;  1  Greenl.  Ev.  §  176.) 

Other  exceptions  have  been  brought  to  our  attention,  but 
we  do  not  regard  them  of  sufficient  importance  to  justify 
discussion. 

The  decree  of  the  surrogate  and  the  order  of  the  Appellate 
Division  should  be  reversed  and  a  new  trial  ordered  before  a 
jury  in  the  Supreme  Court,  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Bbien,  IIaight,  Vann  and  Willard 
Bartlett,  J  J.,  concur  ;  Hiscock,  J.,  not  sitting. 

Ordered  accordingly. 


Jesse  M.  Adams,  as  Administrator  with  the  Will  Annexed 
of  the  Estate  of  John  A.  Sherman,  Deceased,  Appellant, 
V.  George  B.  Massey,  Kespondent. 

1.  Will  — When  Life  Estate  Will  Not  Be  Converted  into  Abso- 
lute Estate  in  Favor  of  Same  Person  by  Clause  of  Doubtful 
Meaning.  A  life  estate  expressly  created  by  a  will  cannot  by  a  later 
clause  be  converted  into  an  absolute  estate  in  favor  of  the  same  per- 
son, on  the  theory  that  where  two  testamentary  clauses  are  antagonistic 
the  later  must  stnnd  as  the  last  expression  of  intention,  unless  the  later 
clause  is  as  clear  as  the  first  and  cannot  be  reconciled  therewith  and  the 
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real  intent  of  the  testator  cannot  be  gathered  from  the  general  scope  of  the 
will  or  otherwise;  where  there  is  no  doubt  as  to  the  meaning  of  the  first 
clause,  while  there  is  doubt  as  to  the  meaning  of  the  later  clause,  so  that 
either  of  two  constructions  is  possible,  that  construction  will  be  adopted 
which  will  give  effect  to  both;  doubt  as  to  the  meaning  of  the  last,  instead 
of  destroying  the  limitation  in  the  first  clause,  confirms  it. 

2.  Same.  A  holographic  will  provided,  **  I  give,  devise  and  bequeath 
to  my  »  »  »  wife"  certain  real  estate  and  personal  property,  includ- 
ing shares  of  corporate  stock,  **To  have  and  to  hold  during  her  natural 
\ife."  By  a  subsequent  clause  the  testator  provided,  '*I  further  give 
and  bequeath  any  other  property  not  herein  otherwise  before  dis- 
posed of  that  may  be  in  my  possession  at  the  time  of  my  decease  to  my 
wife  *  *  *  first  to  liquidate  any  indebtedness  that  may  be  against 
me;  the  balance,  if  any,  to  be  at  her  sole  disposal."  At  the  date  of  his 
will  he  had  no  property  not  specifically  mentioned  therein,  except  some 
money  in  the  bank,  and  at  the  date  of  his  death  his  assets  were  about  the 
same,  except  the  cash  in  the  bank  was  less,  and  he  had  acquired  some 
additional  corporate  stock.  In  an  action  by  his  representative  com- 
menced after  the  death  of  the  widow,  to  recover  the  shares  of  capital 
stock  given  to  her  for  life  and  claimed  to  have  been  bequeathed  to  her 
absolutely  by  the  later  clause,  upon  the  ground  that  they  were  unbe- 
queathed  assets  belonging  to  his  estate,  held,  upon  an  examination  of  the 
two  clauses — the  first  explicitly  creating  a  life  estate,  while  the  later,  to 
say  the  least,  was  of  doubtful  meaning  —  also  upon  a  considenition  of  the 
situation  of  the  parties  at  the  time  of  the  execution  of  the  will  and  at 
testator's  death,  and  of  his  actual  intent  as  disclosed  by  the  language 
used  therein  —  that  the  life  estate  of  the  widow  as  to  the  securities  men- 
tioned was  not  by  the  later  clause  converted  into  an  absolute  estate  in 
her  favor,  and  that  the  plaintiff  was  entitled  to  recover. 

Adarru  v.  Massey,  102  App.  Div.  620,  reversed. 

(Argued  January  15,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  13,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  on 
trial  at  Special  Term. 

John  A.  Sherman,  formerly  of  the  city  of  Watertown,  died 
on  the  25th  of  March,  1882,  when  he  was  about  seventy-live 
years  of  age.  He  left  a  last  will  and  testament,  dated  Janu- 
ary Ist,  1877,  executed  on  the  20th  of  April  following  and 
admitted  to  probate  on  the  10th  of  April,  1882.  The  plain- 
tiff is  his  legal  representative. 


64  Adams  v.  Masset.  [Fob., 

Statement  of  case.  [Vol.  184. 

He  left  him  eurviving  his  widow,  Julia  Ann,  who,  after 
re-marrying,  died  on  the  13th  of  October,  1901,  in  the  ninety- 
fifth  year  of  her  age.    The  defendant  is  her  legal  representative. 

Mr.  Sherman  also  left  a  daughter,  Caroline,  who  married 
one  Daniel  S.  Marvin  in  1863  and  died  in  1896  at  the  age  of 
sixty-three,  having  never  had  any  children.  She  was  the  only 
child  of  Mr.  Sherman  and  his  wife  and  at  the  date  of  the  will, 
as  well  as  at  the  date  of  his  death,  was  a  member  of  his  fam- 
ily. For  nearly  twenty  years  prior  to  his  death  she  was  an 
invalid  and  during  the  last  ten  yeara  of  his  life  she  did  not 
leave  his  house,  except  occasionally  for  a  drive,  when  she  was 
assisted  to  and  from  the  carriage  and  was  accompanied  by 
some  one  during  the  ride.  Her  husband  lived  with  her  as  a 
member  of  Mr.  Sherman's  family,  which  consisted  of  the  four 
persons  named.  Mr.  Marvin  was  not  engaged  in  any  com- 
mercial business,  but  managed  a  small  nursery  of  his  own. 

Mr.  Sherman  had  had  a  large  experience  in  business  affairs 
and  was  director  of  a  national  bank,  trustee  of  a  savings  bank 
and  president  of  the  Agricultural  Insurance  Company.  His 
estate,  worth  nearly  $100,000,  consisted  of  the  property  specifi- 
cally mentioned  in  his  will,  together  with  about  $1,500  on 
deposit  in  various  banks  at  the  date  of  the  will,  and  at  the  date 
of  his  death  his  assets  were  about  the  same,  except  that  the 
money  in  bank  had  run  down  to  about  $700,  while  he  had 
added  to  his  holdings  in  stocks  by  the  purchase  of  insurance 
and  bank  shares  worth  about  $4,000.  The  amount  of  his 
debts  at  either  date  does  not  appear. 

The  will  is  wholly  in  the  handwriting  of  Mr.  Sherman,  who 
was  not  a  lawyer,  and  so  far  as  appears  was  drawn  by  him 
without  assistance  or  advice.  The  first  clause  disposes  of 
nothing,  but  is  confined  to  recitals  and  statements  of  no  value 
in  this  controversy.     The  second  clause  is  as  follows  : 

"  2nd.  I  give,  devise  and  bequeath  to  my  ever  faithful  and 
beloved  wife,  Julia  Ann,  my  present  residence  situate  on  the 
corner  of  Stone  and  Massey  street,  in  the  City  of  Watertown, 
together  with  all  the  appurtenances  thereunto  belonging,  con- 
sisting of  household  furniture,  beds    and   bedding,  all  and 
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everything  therein  contained  except  the  works  of  art  executed 
by  my  daughter  Caroline,  all  of  which  belong  to  her.  Also 
horse  and  cow,  carriages,  sleighs  and  harness  which  may  be 
in  my  possession  at  the  time  of  my  decease.  Also  my  gold 
watch,  also  ($3,000)  Three  Thousand  Dollars  of  the  capital 
stock  of  the  Agricultural  Insurance  Co.,  of  Watertown,  N.  Y. 
Also  ($1,500)  one  thousand  five  hundred  dollars  of  the  capital 
stock  of  the  National  Union  Bank  of  Watertown.  Also  five 
shares  of  the  American  Express  Co.  of  the  City  of  N".  Y.  To 
have  and  to  hold  during  her  natural  life." 

By  the  third  clause  he  gave  his  daughter  Caroline  "  $2,000 
of  the  capital  stock  of  the  Agricultural  Insurance  Company," 
and  by  the  fourth  and  fifth  $5,000  of  the  capital  stock  of  the 
Watertown  Fire  Insurance  Company  to  each  of  his  sisters, 
Sylvia  Orinda  Lewis  and  Mary  Jane  Sherman. 

By  the  sixth  clause  he  gave  to  the  Young  Men's  Christian 
Association  of  Watertown  a  valuable  piece  of  real  property, 
known  as  Washington  Hall,  in  the  city  of  Watertown,  sub^ 
ject  to  an  annual  charge  out  of  the  rents  and  profits  of 
$2,500  to  be  paid  in  quarterly  installments  to  his  wife  during 
her  life,  and  in  case  his  daughter  should  outlive  her  mother, 
"  then  the  sum  of  $2,000  annually  shall  be  paid  her  or  her 
legal  representatives  during  her  life  in  the  same  manner  as 
above  stated  to  her  mother."* 

By  the  seventh  clause  he  gave  certain  directions  in  relation 
to  the  management  of  the  Washington  Hall  property  and 
closed  the  same  by  an  independent  sentence  in  these  words : 
"  I  further  give  and  bequeath  any  other  property  not  herein 
otherwise  before  disposed  of  that  may  be  in  my  possession  at 
the  time  of  my  decease  to  my  wife  Julia  Ann,  first  to  liqui- 
date any  indebtedness  tiiat  may  be  against  me ;  the  balance,  if 
any,  to  be  at  her  sole  disposal." 

This  sentence,  in  the  handwriting  of  Mr.  Sherman,  was 
written  on  a  separate  piece  of  paper,  which  was  pasted  upon 
the  margin  of  the  page  in  the  form  of  a  rider,  so  that  it 
loosely  folded  over  but  did  not  obscure  the  last  part  of  the 
BBTenth  clause,  as  originally  written. 
5 
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By  the  eighth  clause  he  appointed  his  wife,  *'with  the 
advice  and  council,  D.  S.  Marvin,  husband  of  my  daughter 
Caroline,"  and  his  friend  G.  B.  Massey,  his  "  sole  executor 
and  administrator."  There  was  no  other  clause  which  dis- 
posed of  anything  and  all  the  gifts  except  the  last  were  of 
specific  property.  Whenever  he  gave  real  estate  or  real  and 
personal  property  he  began  the  clause  with  the  words,  "  I 
give,  devise  and  bequeath,"  and  whenever  he  gave  personal 
property  only  he  began  the  clause  with  the  words,  "  I  give 
and  bequeath,"  which  were  also  used  to  begin  the  last  sentence 
above  quoted. 

This  action  was  brought  to  recover  thirty  shares  of  the 
capital  stock  of  the  Agricultural  Insurance  Company,  fifteen 
shares  of  the  capital  stock  of  the  National  Union  Bank  and 
five  shares  of  the  capital  stock  of  the  American  Express 
Company,  mentioned  in  the  second  clause,  on  the  ground  that 
they  were  unbequeathed  assets  belonging  to  the  estate  of  John 
A.  Sherman,  deceased.  The  answer  admitted  the  owner- 
ship of  the  :;hares  in  question  by  the  testator  at  the  date  of 
his  death  anc!  alleged  that  the  same  are  now  in  the  possession 
of  the  defendant  claiming  title  thereto  as  the  personal  repre- 
sentative of  Julia  A.  Sherman,  deceased,  but  denied  that  the 
plaintilBE  had  any  interest  therein.  Judgment  was  demanded 
"  for  the  possession  of  the  stock  above  mentioned  and  that 
the  defendant  may  be  adjudged  to  deliver  the  same  up  to  the 
plaintiff"  with  damages  for  detention  and  also  damages  to 
the  amount  of  the  value  thereof  in  case  delivery  could  not  be 
made. 

Upon  the  first  trial  the  plaintiff  had  judgment,  which  was 
reveraed  by  the  Appellate  Division  on  appeal.  {Oakes  v. 
Masseyy  94  App.  Div.  165.)  Upon  the  second  trial  the  court 
found  the  facts  substantially  as  above  stated  and  ordered 
judgment  in  favor  of  the  defendant  upon  the  ground  that  the 
seventh  clause  of  the  will  was  residuary  in  character  and  that 
thereby  the  testator  gave  the  shares  of  stock  in  question  to 
his  wife  absolutely.  The  Appellate  Division  affirmed  unani- 
mously, and  the  plaintiff  appealed  to  this  court. 
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jt,\  O.  Emerson  for  appellant.  The  limitation  for  life  con- 
tained in  the  second  clause  of  the  will  applied  to  all  the  prop- 
erty mentioned  in  that  clause  and  limited  the  estate  bequeathed 
to  the  lifetime  of  the  widow.  {Areson  v.  Areson,  3  Den. 
458;  5  Hill,  410;  Place  v.  Burlingame,  75  Hun,  432;  149 
N.  Y.  617;  Lambert  v.  People,  76  N.  Y.  220;  Cox^on  v. 
Doland,  2  Daly,  QQ ;  Matter  of  Beach,  1  Misc.  Kep.  29 ;  Smith 
V.  Van  Nostrand,  64  N.  Y.  278.)  The  estate  thus  granted 
having  been  clearly  limited  to  the  life  of  the  testator's  wife, 
such  limitation  cannot  be  destroyed  by  construction  and  the 
estate  granted  turned  into  a  fee.  {Norris  v.  Beyea,  13  N.  Y. 
273;  Sweet  v.  Chase,  2  N.  Y.  73;  Trustees  v.  Kellogg,  16 
N.  Y.  88  ;  Taggart  v.  Murray,  53  N.  Y.  233  ;  Van  Vechten 
V.  Keator,  63  N.  Y.  52 ;  Everett  v.  Everett,  29  N.  Y.  83 ;  Chrys- 
tie  V.  Phyfe,  19  N.  V.  348 ;  Van  Ifostrand  v.  Moore,  52 
N.  Y.  12;  Rosehoom  v.  Roseboom,  15  Hun,  315.)  There 
was  in  this  case  no  such  inconsistency  between  the  provisions 
of  the  will  as  would  destroy  the  limitation  contained  in  the 
second  clause  in  case  the  residuary  clause  was  given  full  effect, 
nor  did  the  residuary  clause  by  apt,  clear  and  decisive 
words  assume  to  remove  that  limitation.  {Roseboom  v. 
Roseboom,  81  N.  Y.  356;  Banzer  v.  Bamer,  156  N.  Y. 
429;  Clarice  v.  Leupp,  88  N.  Y.  228;  Freeman  <  Coit, 
96  K  Y.  67;  Goodxoin  v.  Coddington,  154  N.  Y.  286; 
Benson  v.  Corbin,  145  N.  Y.  351 ;  Byrnes  v.  StUlweU,  103 
N.  Y.  453.)  The  presumption  that  a  residuary  clause  dis- 
poses of  all  remainders  that  are  otherwise  undisposed  of  has 
no  application  to  this  case.  {Floyd  v.  Carew,  88  N.  Y.  560  ; 
Lamb  v.  Lamb,  131  K  Y.  227  ;  Matter  of  AUen,  151  N.  Y. 
249 ;  Kerr  v.  Dougherty,  79  N.  Y.  328 ;  Morton  v.  Woodbury, 
153  N.  Y.  256 ;  Matter  of  Wolley,  78  App.  Div.  225 ;  S7nith 
V.  Smith,  141  N.  Y.  34 ;  Carpenter  v.  Carpenter,  2  Dem.  534 ; 
Stim^on  v.  Vrooman,  99  N.  Y.  79.)  The  language  of  the 
residuary  clause  shows  that  the  testator  did  not  intend  it 
should  apply  to  the  remainder  in  the  property  mentioned  in 
the  second  clause.  {Roe  v.  Avis,  4  D.  &  E.  604;  Leggett  v. 
FiHh,  132  K  Y.  7 ;  Moffett  v.  Elmendorf,  152  N.  Y.  475.) 
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Harvey  W.  Steele  and  Joseph  AtweU  for  respondent.  The 
will  should  be  construed,  if  possible,  to  avoid  intestacy  as  to 
any  property  or  interest  in  property  of  the  testator.  {Bates 
V.  IliWman^  43  Barb.  645 ;  Thornas  v.  Snyder^  43  Hun,  14 ; 
Zone  V.  Zone^  4  Misc.  Rep.  559 ;  Ball  v.  Dixon^  83  Hun, 
344 ;  Hai^kt  v.  Pine^  3  App.  Div.  434 ;  Shangle  v.  Halleck^ 
6  App.  Div.  55 ;  Vernon  v.  Vernon^  53  X.  Y.  351 ;  Shult  v. 
MoU,  132  N.  Y.  122 ;  Johnson  w.Brasington,  156  X.  Y.  187 ; 

Ward  V.  Stannard^  82  App.  Div.  386.)  Under  the  residuary 
clause  of  the  will,  all  real  and  personal  property,  or  interest 
in  real  and  personal  property  ovraed  by  the  testator  at  the  time 
of  his  death,  other  than  that  specifically  devised  or  bequeathed 
in  said  will,  passed  to  his  wife  absolutely.  {Smith  v.  Smithy 
31  App.  Div.  598 ;  Delehanty  v.  SL  F.  (9.  Asylum,  56  Hun, 
55;  House  v.  Raymond,  3  Hun,  44;  Wyman  v.  Woodbury, 
86  Hun,  227 ;  Matter  ofHodgman,  69  Hun,  484 ;  Morton  v. 

Woodhu7y,  153  N.  Y.  243 ;  Gilman  v.  Iieddi?iffton,  24  N.  Y. 
9 ;  Powers  v.  Cassidy,  79  X.  Y.  602 ;  Floyd  v.  Carmo,  86 
X.  Y.  560 ;  Lamh  v.  Laml,  131  X.  Y.  227.)  The  claim  of 
plaintiff,  that  the  testator  intended  that  the  residuary  clause 
of  his  will  should  apply  only  to  after-acquired  property  can- 
not be  sustained.     {Tilden  v.  Green,  130  X.  Y.  51.) 

Vann,  J.  The  question  presented  for  decision  is  whether 
the  testator  intended  by  the  seventh  clause  of  his  will  to 
include  the  property  mentioned  in  the  second  clause  and  thus 
to  destroy  the  limitation  in  the  latter  by  making  the  gift  abso- 
lute instead  of  for  life  only.  The  question  is  difficult,  and  it 
is  but  natural  that  learned  judges  should  differ  as  to  the  solu- 
tion. We  appreciate  the  able  argument  of  the  Appellate 
Division  and  should  be  glad  to  follow  it,  but  the  law  requires 
us  to  decide  the  case  upon  our  own  judgment,  and  if  in  our 
opinion  the  weight  of  reason  is  on  the  side  of  the  appellant, 
even  if  the  preponderance  is  slight,  he  is  entitled  to  a  reversal 
of  the  judgment  against  him.  The  sole  question  is,  what  did 
the  testator  intend,  and,  while  there  is  no  difference  of  opin- 
ion as  to  the  legal  principles  to  be  used  as  guides  to  learn  his 


1906.]  Adams  v.  Massky.  69 

N.  Y.  Rep.]  Opioiou  of  the  Court,  per  Yann,  J. 


intention,  there  is  serious  difference  as  to  what  he  meant,  even 
after  these  principles  liave  been  applied. 

It  is  conceded  by  both  parties  that  the  limitation  at  the 
close  of  the  second  clause  appUes  to  all  the  property  men- 
tioned therein,  both  real  and  personal,  and  that  the  effect 
thereof,  if  it  stood  alone,  would  limit  the  gift  to  the  life  of 
the  widow.  In  reading  the  will  we  thus  start  with  a  limita- 
tion which  could  not  be  more  simply  expressed,  nor  could  it 
be  more  plain,  clear  and  unmistakable  in  its  meaning.  Such 
a  limitation  cannot  be  nullified  by  construction  on  the  theory 
that  where  clauses  are  antagonistic  the  later  must  stand  as 
the  last  expression  of  intention,  because  that  theory  rests  only 
upon  necessity  and  is  never  applied  unless  the  last  clause  is 
as  clear  as  the  first,  and  cannot  be  reconciled  therewith.  It 
is  only  when  the  later  provision  is  as  plain  and  decisive  as  the 
earlier ;  when  the  real  intent  of  the  testator  cannot  be  gath- 
ered from  the  general  scope  of  the  will  or  otherwise,  and 
when  the  two  provisions  are  wholly  irreconcilable  and  cannot 
possibly  stand  together,  that,  as  a  desperate  remedy,  resort  is 
had  to  the  last  clause  as  expressing  the  latest  intent  in  order 
to  save  one  instead  of  sacrificing  both.  {Roseboom  v.  Rose- 
loom,  81  N.  Y.  356,  359 ;  Van  Nostrand  v.  Moore,  52  N.  Y. 
12,  20 ;  Trustees  Theological  Seminary  of  Auburn  v.  ITel- 
logg,  16  N.  Y.  83,  88 ;  Bamer  v.  Earner,  156  N.  Y.  429 ; 
Goodwin  V.  Coddington,  154  N.  Y.  283.)  While  these  cases 
relate  to  a  change  by  cutting  down  an  estate  previously 
granted,  the  same  principle  applies  to  a  change  by  which  a 
limitation  to  life  is  converted  into  an  absolute  estate  in  favor 
of  the  same  person,  resulting  in  the  disinheritance  of  the  heir 
at  law.  "The  legal  presumption  is  that  when  a  testator 
devises  less  than  his  whole  interest,  he  knows  that  the  law 
gives  the  remainder  to  his  heirs."  {Areson  v.  Areson,  3 
Den.  458,  464.) 

If  there  is  no  doubt  as  to  the  meaning  of  the  earlier  clause, 
while  there  is  doubt  as  to  the  meaning  of  the  later,  so  that 
either  of  two  constructions  is  possible,  that  construction  will 
be  adopted  which  will  give  effect  to  both.     Doubt  as  to  the 
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meaning  of  the  last  clause,  instead  of  destroying  the  limita- 
tion in  tlie  first,  confirms  it.  An  express  limitation  cannot  be 
cut  down  by  a  clause  of  doubtful  meaning. 

With  these  principles  in  mind,  a  comparison  of  the  two 
clauses  in  the  light  of  tlie  other  provisions  of  the  will  shows 
that  they  are  not  so  repugnant  that  they  cannot  be  reconciled. 
Referring  to  them  for  convenience  as  the  first  and  last  clauses, 
we  find  that  the  first  admits  of  no  discussion,  for  it  can  have 
but  one  meaning  wliich  is  manifest  upon  the  first  reading. 
The  last  clause,  unlike  the  first,  contains  no  words  appropriate 
to  the  disposition  of  real  estate.  This  is  not  without  sig- 
nificance even  in  a  will  drawn  by  a  layman,  who,  down  to  the 
last  clause,  at  least,  used  the  word  "  devise  "  when  speaking 
of  real  estate,  and  the  words  "give  and  bequeath"  when 
speaking  only  of  personal  property.  While  a  "devise" 
ordinarily  passes  real  estate,  and  a  "  bequest "  personal  prop- 
erty, still  it  is  important  to  note  that  the  testator  was  conscious 
of  the  distinction  between  these  words  and  used  them  with  an 
accurate  and  discriminating  meaning.  Although  it  is  evident 
that  he  was  somewhat  familiar  with  the  technical  language  of 
well-drawn  wills,  although  he  did  not  always  use  it  accurately, 
we  find  no  word  in  the  last  clause  which  is  commonly  used  to 
dispose  of  the  residuum  of  an  estate  such  as  rest,  residue  or 
remainder.  He  does  speak  of  "any  other  property  not 
herein  otherwise  before  disposed  of"  that  might  be  in  hispos- 
sessioli  at  the  time  of  his  decease,  and  the  property  mentioned 
in  the  first  clause  had  not  been  completely  disposed  of  as  only 
a  life  interest  therein  had  been  given.  He  did  not,  however, 
necessarily  refer  to  that  property,  for  he  may  have  meant  the 
money  in  bank,  amounting  to  over  $1,500,  which  had  not  been 
disposed  of,  and  to  property  that  he  might  acquire  thereafter. 
Both  money  on  deposit,  varying  in  amount  from  day  to  day, 
and  after-acquired  property  might  well  be  referred  to  as  that 
which  *inay  be  in  my  possession  at  the  time  of  my  decease," 
for  it  could  not  be  specifically  described,  and  down  to  the  last 
clause  specific  description  had  been  the  rule  of  action.  He 
used  the  same  expression  in  the  first  clause  when  referring 
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to  his  horse,  cow,  carriages  and  other  articles  subject  to  fre- 
quent change,  showing  his  care  when  there  was  any  doubt  in 
his  mind  as  to  what  property  would  be  in  his  possession  at  tlie 
time  of  his  decease.  While  he  may  have  intended  to  include 
everything,  not  only  the  money  in  bank  and  property  that  he 
might  acquire,  but  also  that  which  was  enumerated  in  the  first 
clause,  his  language  does  not  compel  that  construction.  It 
permits  the  inference  that  in  writing  tlie  words  "before  dis- 
posed of,"  under  the  circumstances,  he  meant  "before  men- 
tioned," although  that  would  not  be  their  ordinary  meaning 
if  they  stood  alone. 

But,  reading  on,  we  at  once  reach  language  which  throws 
much  light  upon  the  meaning  of  the  last  clause,  because  the 
testator  states  his  object  in  writing  it.  He  declares  that 
object  to  be  "  first  to  liquidate  any  indebtedness  that  may  be 
against  me"  and  second,  "the  balance,  if  any,  to  be  at"  the 
sole  disposal  of  his  wife.  The  primary  object  of  the  clause 
as  unmistakably  declared  by  the  testator,  was  to  pay  his  debts 
and  the  secondary  object  to  give  the  balance,  after  expressing 
a  doubt  whether  there  would  be  any,  to  his  wife.  If  he 
intended  by  this  language  that  the  money  in  bank  and  the 
property  that  he  might  subsequently  acquire  should  be  devoted 
to  this  purpose,  it  would  be  natural  and  reasonable  and  the 
doubt  as  to  whether  there  would  be  any  left  would  not  seem 
strange.  If,  however,  he  meant  to  make  the  last  clause  a 
general  residuary  clause  and  to  thereby  require  that  the 
remainder  created  by  giving  the  homestead  to  his  wife  for 
life,  and  the  personal  property,  subject  to  a  life  interest  of  his 
wife  therein,  sliould  be  sold  to  pay  his  debts,  we  encounter 
practical  difficulties  of  a  serious  character.  What  would  the 
property,  real  or  personal,  bring  if  sold  under  such  cir- 
cumstances? Is  it  reasonable  to  believe  that  a  practical 
man  of  affairs  intended  any  such  result  ?  He  apparently 
thought  that  the  property  devoted  to  the  payment  of  his  debts 
might  be  thereby  exhausted  and  that  there  might  not  be  any 
balance  for  his  wife.  Did  he  intend  that  the  remainder 
created  by  the  first  clause  should  be  sold  and  that  his  daughter, 


72  Adams  v.  Masskv.  [Feb., 


OpinioQ  of  the  Court,  per  Vann,  J.  [Vol.  184. 


upon  the  death  of  her  mother,  already  an  old  woman,  should 
be  turned  out  of  the  home  where  she  had  always  lived  ?  He 
had  not  provided  her  with  means  to  bid  in  the  remainder 
when  sold  to  pay  his  deibts  and  so  far  as  appears  neither  her- 
self nor  her  husband  was  in  a^situation  to  purchase  it.  While 
he  gave  $60,000  to  charity,  $10,000  to  his  sisters,  and,  accord- 
ing to  the  contention  of  the  defendant,  property  worth  over 
$20,000  to, his  wife,  besides  an  annuity  of  $2,500  for  life,  he 
gave  but  $2,000  to  his  daughter,  together  with  an  annuity  of 
$2,000  to  commence  on  the  death  of  her  mother.  Thus, 
according  to  the  theory  which  has  thus  far  prevailed,  he  left 
his  only  child,  an  invalid,  who  had  always  lived  with  him,  no 
means  of  protecting  herself  from  being  turned  out  of  doors 
upon  the  death  of  her  mother,  and  deprived  her  even  of  the 
horse  and  carriage  which  she  needed  in  order  to  get  about. 
He  may  have  expected  her  mother  to  look  out  for  her,  but 
there  is  no  evidence  that  he  did,  and  we  have  no  right  to 
assume  that  he  did.  He  may  have  thought  that  his  daughter 
would  not  survive  her  mother,  but  we  cannot  act  on  mere 
conjecture.  When  the  whole  will  is  read  together  in  the  light 
of  the  circumstances  surrounding  the  testator  when  he  wrote  it, 
is  it  reasonable  to  conclude  that  he  intended  to  cause  the  home- 
stead to  be  sold  away  from  his  daughter  if  she  survived  her 
mother  ?  Did  he  intend  to  turn  the  family  home,  furniture, 
beds,  bedding,  honse,  cow  and  all  the  articles  used  by  liimself, 
his  wife  and  child  in  their  daily  life  for  so  many  years  into  a 
fund  to  pay  his  debts,  when  he  was  a  man  of  ample  means  and 
had  an  abundance  of  salable  personal  property  to  use  for  that 
purpose  ?  Did  lie  intend  to  break  up  his  daughter's  home  in 
order  to  exonerate  his  gifts  to  charity  and  to  collateral  relatives 
from  the  payment  of  his  debts  ?  The  presumption  is  that  his 
debts  were  not  large,  for  he  was  in  no  business  and  he  had  $1,500 
in  bank  and  valuable  personal  property  which  could  be  turned 
into  money  without  sacrifice  or  delay.  The  property  described 
in  the  earlier  clause  was  worth  over  $15,000.  When  the  tes- 
tator died  liis  wife  was  seventy-six  years  old,  and,  according  to 
the  Northampton  tables,  her  life  estate  was  worth  about  $3,500, 
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and  the  remainder  about  $11,800.  Did  he  intend  that  the 
remainder,  which  was  actual  Iv  worth  tliree  times  as  much  as 
the  life  estate,  should  be  sold,  subject  to  the  life  estate,  for 
the  comparatively  small  sum  it  would  be  apt  to  bring  under 
such  circumstances?  Who  but  a  speculator  would  bid  on  it? 
The  risk  of  not  getting  the  property  until  the  outstanding  life 
fell  in  would  make  the  Investment  very  undesirable,  and  is  it 
probable  that  the  testator  would  devote  so  much  property  to 
the  payment  of  his  debts  when  it  could  not  be  utilized  for 
that  purpose  without  sacrifice,  and  the  sale  of  which  might 
cause  such  inconvenience  to  his  only  child  ?  He  makes  his 
intention  clear  in  the  iirst  clause,  and  if  he  intended  to  change 
it  in  the  last  why  did  he  not  say  so  in  plain  terms  ? 

We  think  that  the  last  clause,  to  say  the  least,  is  ambiguous 
and,  hence,  open  to  either  of  the  two  constructions  suggested. 
What  reason  is  there  for  adopting,  the  construction  that  would 
destroy  the  limitation  for  life,  disrupt  the  general  scheme  of 
the  will  and  lead  to  results  so  inconvenient  and  unjust  as  to 
make  it  improbable  that  they  were  intended  by  the  testator  ? 

The  argument  in  favor  of  the  respondent  rests  mainly  on 
three  presumptions :  1.  That  a  general  residuary  clause  car- 
ries with  it  all  reversionary  interests  and  remainders.  2.  That 
the  testator  intended  to  dispose  of  all  his  estate  and  to  die 
intestate  as  to  no  part  thereof.  3.  Tliat  if  the  property  went 
to  his  wife  it  would  in  the  ordinary  course  of  nature  ulti- 
mately reach  his  relatives  and  heirs  ^nd  not  pass  through  his 
son-in-law  to  strangers*  to  his  blood. 

These  presumptions  are  founded  upon  presumed  intention 
and  always  yield  to  the  actual  intention  when  it  can  be  gath- 
ered from  the  entire  will.  The  last  clause  is  not  in  form  a 
general  residuary  clause,  although  it  might  be  held  such  and 
standing  alone  doubtless  would  be.  The  reasons  for  giving  it 
a  limited  instead  of  a  general  effect  have  already  been  set 
forth. 

The  presumption  against  intestacy  is  met  by  the  presump- 
tion against  disinheriting  the  heir  and  assuming  them  to  be  of 
equal    strength   they    neutralize   each   other.      {Bumpus  v. 
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Bumpus^  79  Hun,  526,  530.)  While  it  iniglit  be  argued  that 
the  former  is  artificial  and  that  the  latter  is  founded  in  the 
strong  natural  love  of  parent  for  child,  still  it  is  doubtful 
if  either  party  has  any  decided  advantage  from  these 
presumptions. 

The  last  presumption  is  founded  on  a  natural  desire  and  is 
not  without  force,  but  it  is  attended  with  too  many  uncer- 
tainties to  make  it  of  great  value.  It  should  also  be  said  that 
there  is  no  evidence  that  the  testator  did  not  have  full  confi- 
dence in  his  son-in-law  and,  indeed,  when  appointing  his  wife  as 
executrix,  he  recommended  her  to  take  his  advice  and  counsel. 

Giving  adequate  force  to  all  presumptions  and  to  the  argu- 
ment of  both  parties  resting  on  the  general  scope  and  the 
real  meaning  of  the  will  when  all  its  provisions  are  read 
together,  as  well  as  upon  the  surrounding  circumstances,  we 
are  of  the  opinion  that  the  testator  did  not  intend  to  destroy 
the  limitation  in  the  first  clause  and  that  he  intended  by  the 
last  clause  to  include  only  the  money  on  deposit  and  such 
property  as  he  expected  to  acquire  after  he  wrote  his  will. 
This  conclusion  requires  us  to  reverse  the  judgment  appealed 
from  and  to  order  a  new  trial,  with  costs  to  abide  event. 

CuLLEN,  Ch.  J-,  O'Brien  and  Willard  Bartlett,  JJ., 
concur  ;  Haioht  and  Werner,  JJ.,  dissent ;  IIiscock,  J.,  not 
sitting. 

Judgment  reversed,  etc. 


Courtney  S.  Collins,  Appellant,  v.  John  L.  Russell  et  al., 

Respondents. 

Tenancy  by  Curtesy.  An  estate  by  the  curtesy  does  not  attach  to 
property  conveyed  to  a  wife  subject  to  the  use  and  occupation  of  another 
during  life,  where  she  was  never  in  actual  possession  of  the  property  and 
she  died  before  the  termination  of  the  life  estate. 

CoUiM  V.  Russell,  96  App.  Div.  136,  affirmed. 

(Submitted  January  19,  1906;  decided  February  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the   third   judicial   department,  entered 
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August  27, 1904,  affinuing  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

T,  W.  McArthur  and  F.  M,  Siarhuck  for  appellant.  A 
tenancy  by  the  curtesy  arises  upon  the  death  of  a  wife  seized 
of  a  vested  remainder  acquired  by  deed.  ( Yan  Mensseldet*  v. 
Paucher,  5  Den.  35 ;  Wendell  v.  Crandall^  1  N.  Y.  491 ; 
Jenkins  v.  Fahey^  73  N.  Y.  355 ;  Durando  v.  Durando^  23 
N.  Y.  331 ;  Ferguson  v.  Tweedy,  43  N.  Y.  543 ;  Adair  v. 
Lott,  3  Hill,  182. 

A,  H.  Jones  and  J,  S.  Russell  for  respondents.  Mary 
Collins  was  never  seized  of  the  premises  and  the  plaintiff  is 
not  tenant  by  the  curtesy.  The  life  estate  was  not  ended 
during  coverture.  All  Mary  Collins  received  by  the  deed 
was  a  remainder.  The  life  estate  of  Angelina  Russell  was  a 
bar  to  this  action.  (Coke  Litt.  29a,  32a  ;  3  Atk.  469 ;  4  Kent's 
Com.  29 ;  1  Barb.  106 ;  1  Paige,  634 ;  5  Paige,  469 ;  Tayloe 
v.  Gould,  10  Barb.  388 ;  Tiedeman  on  Real  Prop.  §§  106, 
107 ;  Moore  v.  Littel,  41  N.  Y.  66 ;  Gentry  v.  Wagstaff, 
14  N.  C.  278 ;  Baker  v.  Floumoy,  58  Ala.  650 ;  15  Am.  & 
Eng.  Ency.  of  Law,  81b ;  Trolan  v.  Rogers,  79  Hun,  507; 
Ferguson  v.  Tweedy,  43  N.  Y.  543 ;  Webster  v.  Ellsworth, 
147  Mass.  602;  Todd  v.  Oviatt,  58  Conn.  174;  Schores  v. 
Charley,  8  Allen,  423  ;  Planter's  Bank  v.  Dams,  31  Ala. 
626  ;  Williams  v.  Paige,  71  Penn.  St.  476.)  Actual  seizin  by 
the  wife  is  necessary  where  she  gets  her  title  by  a  deed  which 
creates  at  one  and  the  same  time  and  by  one  and  the  same 
act  an  estate  for  life  in  another  person.  {Anderson  v.  Can\ 
6  App.  Div.  6 ;  Jenkins  v.  Fahey,  73  N.  Y.  357 ;  Bear  v. 
Snyder,  11  Wend.  593;  T^ach  v.  Leach,  21  Hun,  382; 
Dtirando  v.  Durando,  23  N.  Y.  331 ;  House  v.  Jackson,  50 
N.  Y.  161 ;  Powers  v.  Jackson,  57  N.  Y.  654.) 
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O'Brien,  J.  This  action  is  brought  by  a  husband  to 
recover  possession  of  certain  .premises,  which  lie  claims  as 
tenant  by  the  curtesy.  The  defense  is  that  the  wife  was  not 
actually  seized  of  the  premises  during  her  lifetime  and  that, 
therefore,  the  estate  in  curtesy  did  not  attach. 

By  the  deed  which  conveyed  the  property  to  the  wife  there 
was  conveyed  to  another  party  a  life  estate  therein.  It  does 
not  appear  that  the  wife  was  ever  in  actual  possession  of  the 
property ;  since  the  life  tenant  survived  her,  and  it  is  assumed, 
as  I  understand  the  case,  that  the  wife  was  never  in  actual 
possession  of  the  property.  The  wife  died  before  the  termi- 
nation of  the  life  estate,  and  hence  the  only  interest  that  she 
ever  had  in  the  land  was  an  estate  in  remainder. 

Curtesy  is  a  common-law  estate  and  recognized  by  the  laws 
of  this  state.  It  gives  to  the  husband  a  life  estate  in  the 
lands  of  which  his  wife  died  seized.  In  Washburn  on  Real 
Property  (6th  ed.  §§  328,  335)  it  is  said  that  "  the  husband's 
curtesy  is  in  many  respects  but  a  continuation  of  the  estate 
of  the  wife,"  and  "if  the  estate  of  the  wife  be  one  in  rever- 
sion or  remainder,  subject  to  a  prior  freehold  estate  in  another, 
her  constructive  seizin  of  such  reversion,  will  not  entitle  her 
husband  to  curtesy,  unless  the  prior  freehold  determine  dur- 
ing coverture.''  In  this  case  the  life  estate  referred  to  con- 
tinued until  long  after  the  deatli  of  the  plaintiff's  wife  and 
the  latter  was  never  in  possession.  The  other  conditions 
upon  which  the  estate  in  curtesy  depends  existed,  that  is,  the 
marriage,  the  birth  of  a  child  and  the  death  of  the  wife. 

The  plaintiff's  complaint  was  dismissed  at  the  trial  and  the 
judgment  has  been  affirmed  at  the  Appellate  Division.  We 
think  that  the  appeal  cannot  be  sustained,  since  actual  seizin 
in  the  wife  is  necessary  in  order  to  vest  the  husband  with  the 
estate  in  curtesy. 

In  Ferguson  v.  Tweedy  (43  N.  Y.  543)  it  was  held  that,  as 
a  general  rule,  actual  seizin  of  the  wife  during  coverture  is 
necessary  to  a  tenancy  by  the  curtesy  ;  that  where  there  is  an 
outstanding  estate  for  life  the  husband  cannot  be  tenant  by 
the  curtesy  of  the  wife's  estate  in  reversion  or  remainder 
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unless  the  particular  intervening  estate  terminate  during  cover- 
ture. This  rule  has  been  relaxed  somewhat  in  respect  to  wild 
and  uninclosed  lands,  but  in  a  case  like  the  present  it  seems  to 
remain  as  above  stated. 

In  Oarr  v.  Anderson  (6  App.  Div.  6)  it  was  held  that  the 
essential  element  of  a  tenancy  by  the  curtesy  exists  in  the  fact 
that  the  wife  had  actual  seizin  of  the  lands  during  coverture 
based  upon  an  actual  entry  upon  the  same  —  one  which 
requires  or  gives  an  occupation  as  a  demonstrative  thing,  and 
if  the  wife  never  made  an  entry  upon  the  lands,  the  husband 
had  no  tenancy  by  the  curtesy.  It  is  claimed  by  the  appel- 
lant that  a  distinction  exists  where  the  wife's  estate  is  by  deed 
instead  of  by  inheritance,  and  in  Adair  v.  Zott  (3  Hill,  182) 
it  was  held  that  the  rule  did  not  apply  where  the  wife  took 
by  deed.  No  such  distinction  is  to  be  found  in  the  later 
•  decisions  in  this  state,  and  an  examination  of  the  Adair  case 
discloses  that  the  court  determined  that  there  was  actual,  as 
well  as  legal  seizin  in  the  wife.  The  question  is  fully  dis- 
cussed in  the  learned  opinion  below  and  in  the  two  cases  that 
we  have  cited,  and  further  discussion  would  seem  to  be 
unnecessary. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werneb,  Willard 
Bartlett  and  Hiscook,  JJ.,  concur. 

Judgment  affirmed. 


William  E.  Burke,  Respondent,  v.  The  Continental  Insur- 
ance Company  of  the  City  of  ]S"ew  York,  Appellant. 

Fire  Insurance  —  No  Recovery  for  Loss  of  Property  Held  as 
Bailee  Where  the  Latter  Is  Not  Responsible  to  Owner.  After 
insiiriug  as  the  absolute  owner  a  stock  of  glass  then  on  hand,  under  a 
policy  covering  '*  his  own  or  held  bv  him  in  trust,  or  sold  but  not 
delivered,  for  which  he  may  be  held  liable."  the  insured  sold  and 
delivered  the  glass,  agreeing  also  that  all  glass  to  be  manufactured  by  it 
within  a  specified  time  should  become  the  property  of  the  vendee  as  soon 
as  manufactured,  and  should  be  subject  to  the  latter's  orders  as  to  ship- 
ment; in  the  meantime  it  should  be  stored  in  the  warehouses  of  the 
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insured,  which  were  leased  to  the  vendee  for  that  purpose;  the  insured 
assumed  the  responsibility  for  any  loss  or  damage  except  "loss  by  fire," 
and  **said  glass'*  was  to  be  insured  by  the  vendee,  the  former,  how- 
ever, agreeing  to  pay  the  premiums;  thereafter  the  property  was  destroyed 
by  fire.  In  an  action  upon  the  policy  by  an  assignee  of  the  insured,  held, 
that  the  vendee  was  vested  with  the  title  and  entire  insurable  interest  in 
the  property  in  case  of  loss  by  fire,  and  that  it  was  its  duty  to  take  out 
the  policy  in  its  name,  the  insured  paying  the  premiums;  that  the  fact 
that  the  latter  was  the  custodian  or  caretaker  of  the  property  did  not 
establish  that  it  was  held  ''in  trust'*  within  the  meaning  of  the  policy, 
for  the  reason  that  those  words  apply  only  to  those  cases  of  bailment 
where  the  bailee  is  responsible  to  the  owner,  while  here  the  insured  was 
expressly  relieved  from  any  responsibility  in  case  of  fire,  and,  therefore, 
the  plaintiff  could  not  recover. 
Burke  y.  Continental  Lis.  Co.,  100  App.  Div.  108,  reversed. 

(Argued  January  29,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  12,  1905,  affirming  a  judgment  in  favor  of  plaintiJS 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  IT.  Metcalf  and  Cl^re?ice  M,  Bushnell  for  appellant. 
The  agreement  between  the  glass  companies  was  an  absolute, 
unconditional  change  in  the  interest,  title  or  possession  of  the 
subject  of  insurance  and  voided  the  policy.  {G.  L.  Ins,  Co. 
V.  k.  Ins,  Co.,  144  N.  Y.  195  ;  Walton  v.  A.  Ins.  Co..  116 
N.  Y.  317 ;  Rosenstein  v.  T.  Ina.  Co.,  79  App.  Div.  481.) 

Moses  Shire  for  respondent.  The  D.  O.  Cunningham  Com- 
pany had  an  insurable  interest  in  the  property  destroyed  by 
fire  April  3,  1901.  {Stilwell  v.  Staples,  19  N.  Y.  403  ;  Berrtj 
V.  A.  C.  Ins.  Co.,  132  N.  Y.  49  ;  C.  Ins.  Co.  v.  U.  C.  Co., 
133  U.  S.  387 ;  Foley  v.  M.  F.  Ins.  Co.,  152  N.  Y.  131 ; 
WaUr  V.  M.  F.  &  I.  Ins.  Co.,  5  El.  c&  Bl.  870.) 

Edward  T.  BARTLErr,  J.  This  action  was  brought  to 
recover  on  a  policy  of  fire  insurance  for  $2,500  issued  by  the 
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defendant  to  the  D.  O.  Cunningham.  Glass  Company  of 
Pennsylvania,  a  corporation  engaged  in  the  manufacture  of 
glass  at  Pittsburg.  The  plaintiff  sues  as  the  assignee  of  the 
above  company.  The  only  defense  now  insisted  upon  is  that 
the  Cunningham  Company  fraudulently  misrepresented  that 
it  owned  the  glass  claimed  in  its  proofs  of  loss,  and,  therefore, 
the  defendant  was  not  liable. 

The  policy  was  issued  on  the  4th  of  May,  1900,  for  the 
term  of  one  year  for  "  $2,500  on  stock  of  window  glass  and 
packages  containing  the  same,  his  own,  or  held  by  him  in 
trust,  or  sold  but  not  delivered,  for  which  he  may  be  held 
liable;  all  while  contained  in  any  or  all  of  the  brick  and 
frame  buildings,  and  on  premises  of  the  assured  occupied  for 
the  manufacture  of  window  glass,  situate  bounded  on  the 
north  by  James  street,  on  the  east  by  S.  27th  street,  on  the 
south  by  Mary  street,  on  the  west  by  S.  26th  street,  Pitts- 
burg, Pennsylvania."  A  fire  occurred  on  April  3rd,  1901,  and 
the  property  described  in  the  policy  was  lost  or  damaged  to 
the  amount  of  $4,646.62.  The  proportion  of  the  loss  pay- 
able under  the  policy  here  involved  was  $129.43,  there  being 
other  companies  on  the  risk.  It  is  claimed  by  the  defendant 
that,  notwithstanding  the  small  amount  involved  in  this 
action,  the  question  is  of  importance. 

After  the  issue  of  this  policy,  and  on  the  19th  of  December, 
1900,  the  D.  O.  Cunningham  Glass  Company,  as  party  of  the 
first  part,  entered  into  a  written  agreement  with  the  Inde- 
pendent Glass  Company,  as  party  of  the  second  part,  a  corpo- 
ration created  under  the  laws  of  the  state  of  New  Jersey, 
which  was  "  incorporated  for  the  purpose  of  conducting  and 
carrying  on  the  business  of  buying,  selling,  operating  and 
dealing  in  window-glass  and  other  business  incident  thereto." 
Among  other  provisions  in  said  agreement  are  the  following  : 
*'  That  the  said  party  of  the  first  part  in  consideration,  etc.,  has 
bargained  and  sold  and  does  hereby  bargain  and  sell  unto  the 
party  of  the  second  part  all  window-glass  which  said  party  of 
the  first  part  has  heretofore  manufactured,  and  has  on  hand 
at  the  date  hereof,  or  was   manufactured  or  caused   to   be 
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manufactured  during  the  year  ending  December  31st,  1902,  at 
the  price,"  etc. 

"  All  said  glass  to  be  delivered  and  become  the  property  of 
the  party  of  the  second  part  as  soon  as  manufactured ;  the 
same  to  be  delivered  on  cars,  or  shipped  on  the  orders  of  the 
party  of  the  second  part,  or  stored  in  the  warehouses  or  else- 
where on  property  of  the  party  of  the  first  part  for  shipment 
thereafter  by  the  party  of  the  first  part  upon  orders  or  direc- 
tions given  by  the  party  of  the  second  part,  and  for  this  pur- 
pose the  said  party  of  the  first  part  does  hereby  lease  and 
let  unto  the  party  of  the  second  part,  for  the  purpose  of 
storing  its  glass  as  aforesaid  at  a  rental  of  one  dollar,  its  ware- 
house or  warehouses,  or  other  buildings  in  which  the  same 
may  be  stored,  situate  at  Pittsburg,  Pennsylvania.  *  *  * 
The  said  party  of  the  first  part  shall  until  said  glass  is  subse- 
quently shipped  upon  the  orders  of  the  said  party  of  the 
second  part,  be  responsible  and  liable  for  and  charged  with 
the  custody  and  safety  of  the  glass  so  to  be  stored  in  the 
warehouse  or  buildings  aforesaid,  and  with  any  and  all  loss 
thereof  or  damage  thereto,  except  loss  hy  f/re,  *  *  * 
Said  glass  shall  be  insured  by  the  party  of  the  second  part,  the 
premiums  of  insurance,  however,  shall  be  paid  by  the  party 
of  the  first  part." 

The  api^ellant  argues  that  the  agreement  between  these 
companies  was  an  absolute  and  unconditional  change  in  the 
interest,  title  and  possession  of  the  subject  of  insurance,  and 
rendered  the  policy  void.  Also,  that  the  words  in  the  policy, 
"  his  own  or  held  by  him  in  trust,  or  sold  but  not  delivered, 
for  which  he  may  be  held  liable,"  do  not  permit  an  absolute 
sale  and  delivery  as  was  made  to  the  Independent  Glass  Com- 
pany. The  situation  after  the  execution  of  the  agreement  is 
briefly  this  :  The  Cunningham  Company  sold  absolutely  and 
delivered  to  the  Independent  Glass  Company  all  the  glass  it 
then  had  on  hand,  and,  further,  all  the  glass  it  should  make 
from  the  date  of  the  agreement  until  the  Slst  of  December, 
1902,  was  to  become  the  property  of  the  Independent  Glass 
Company  as  soon  as  manufactured.     This  manufactured  prod- 
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uct  was  to  be  shipped  to  the  Independent  Company  from  time 
to  time  according  to  its  directions,  and  in  the  meantime  was 
to  be  stored  in  the  warehouses  of  the  Cunningham  Company, 
which  were  leased  to  the  Independent  Company  at  a  rental 
named  for  this  purpose.  The  Cunningham  Company  liad  the 
title  to  no  glass  whatever  manufactured  or  to  be  manufac- 
tured, and  all  glass  was  stored  in  warehouses  leased  by  it  to 
the  Independent  Company.  The  sole  interest  remaining  in 
the  Cunningham  Company  was  that  they  were  "  responsible 
and  liable  for  and  charged  with  the  custody  and  safety  of  the 
glass  so  to  be  stored  in  the  warehouse  or  buildings  aforesaid, 
and  with  any  and  all  loss  thereof  or  damage  thereto,  except 
loss  hy  jireP  Its  custody  of  the  property  was  that  which 
vests  in  any  watchman  or  caretaker.  The  glass  was  to  be 
insured  by  the  Independent  Company,  but  the  premiums  paid 
by  the  Cunningham  Company.  As  caretaker  the  Cunning- 
ham Company  was  charged  with  the  custody  and  safety  of 
the  glass  so  stored,  and  with  any  and  all  loss  and  damage 
thereto,  except  by  fire.  If  any  of  the  glass  had  been  stolen 
by  a  person  breaking  into  the  building  and  carrying  it  away, 
or  if  a  trespasser  upon  the  premises  had  broken  or  destroyed 
any  portion  of  the  glass,  the  Cunningham  Company  would 
have  been  liable,  and  to  the  extent  of  that  interest  in  the  prop- 
erty it  could  have  insured  against  the  loss  in  any  company 
taking  such  a  risk.  To  say  that  the  Cunningham  Company 
under  these  circumstances  could  insure  against  loss  and  dam- 
age by  fire  is  to  ignore  the  plain  provisions  of  this  agree- 
ment, as  it  could  suffer  no  loss  by  the  destruction  of  the  glass 
by  fire. 

The  policy  undoubtedly  contemplates  certain  changes  in 
title  of  the  property  which  was  originally  insured  by  the  Cun- 
ningham Company  as  absolute  owner.  It  is  first  provided 
that  if  it  is  held  "in  trust"  the  insurance  remains  good. 
The  words  "  in  trust"  have  been  given  a  very  broad  and  lib- 
eral construction  by  this  court,  and  it  was  held  that  they  "are 
not  to  be  taken  in  any  strict  technical  sense,  which  would  limit 
their  operation  to  cases  where  the  title  to  goods  had  been 
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vested  in  a  trustee  subject  to  some  specific  trust  to  be  executed 
by  him.  *  *  *  The  words  *  in  trust '  may,  with  entire 
proprietj',  be  applied  to  any  case  of  bailment  where  the  goods 
belonging  to  one  person  are  entrusted  to  the  care  of  another, 
for  which  the  bailee  is  responsible  to  the  owner."  {StillweU 
V.  Staples,  19  N.  Y.  401,  403.)  The  controlling  words  in  the 
above  quotation  are  "  for  which  the  bailee  is  responsible  to 
the  owner."  In  the  case  before  us  if  there  had  been  a  loss 
by  theft  or  through  the  careless  or  malicious  act  of  a  tres- 
passer, the  Cunningham  Company  was  responsible  to  the 
owner  under  such  conditions  as  caretaker.  It  cannot,  how- 
ever, be  said,  under  a  reasonable  construction  of  the  agree- 
ment, that  the  Cunningham  Company  held  this  in  trust  for 
the  Independent  Company  so  as  to  enable  it  to  recover  in 
case  of  loss  by  fire.  It  had  no  title  to  the  property ;  it  had 
leased  its  warehouses  for  the  storage  of  tlie  same,  and  rested 
only  under  a  very  limited  liability.  .  The  next  provision  of 
the  policy  covers  property  "sold  but  not  delivered"  for 
which  the  insured  is  liable.  This  property  had  been  both  sold 
and  delivered.  We  are  of  opinion  that  the  Independent  Com- 
pany was  vested  with  the  title  and  entire  insurable  interest  in 
this  property  in  case  of  loss  by  tire  ;  that  it  was  its  duty  under 
the  express  provisions  of  the  agreement  to  take  out  the  poHcy 
of  insurance  in  its  name,  the  Cunningham  Company  paying 
the  premiums. 

The  judgments  of  the  Trial  Term  and  Appellate  Division 
should  be  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Werner  and  Chase,  JJ., 
concur ;  Hiscock,  J.,  not  sitting. 

Judgments  reversed,  etc. 
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IsiDOR  WoRMSER,  Jr.,  Appellant,  v.  Meteopoutan  Street 
Railway  Company  et  al.,  Respondents. 

Stockholdeu's  Action  ~  Stockholder  Cannot  Complain  of 
Alleged  Ultra  Vires  Acts  After  He  Has  Taken  Benefits  There- 
under. Where  the  objection  to  the  acts  or  plans  of  a  corporation  is  that 
they  are  ultra  vires,  without  being  either  mala  prohibita  or  mala  in  se,  a 
stockholder  cannot  maintain  an  equitable  action  in  his  own  behalf,  based 
on  such  objection,  to  restrain  the  corporation  from  carrying  out  such 
acts,  or  plans,  and  to  have  the  same  set  aside  as  illegal  and  void,  where 
he  himself,  with  knowledge  of  the  chri meter  of  the  acts,  has  acquired 
and  accepted  pecuniary  benefits  thereunder  ;  and  such  a  defense  is  avail- 
able notwithstanding  the  fact  that  the  plaintiff  did  not  receive  such 
pecuniary  benefits  until  after  the  commencement  of  the  action. 

Wormser/v.  Metropolitan  81.  By,  Co.,  98  App.  Div.  29,  afiirmed. 

(Argued  January  16,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  28,  1904,  affinning  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

InFebniary,  1902,  the  president  of  the  Metropolitan  Street 
Railway  Company  communicated  in  writing  to  the  stock- 
holdera  of  that  corporation  a  plan  for  providing  money 
(approximately  $23,000,000)  to  pay  its  unfunded  debt  incurred 
in  the  purchase  of  stock  of  the  Third  Avenue  Railroad  Com- 
pany and  to  defray  the  expense  of  extending  its  electrical  system 
to  eiglity  miles  of  railroad  lines  still  operated  by  horsepower. 
That  communication  stated  the  plan  or  proposition  as  follows : 
A  corporation  known  as  tlie  Metropolitan  Securities  Com- 
pany had  been  organized  under  the  laws  of  New  York,  with 
a  capital  stock  of  $30,000,000,  all  of  which  had  been  under- 
written at  par  by  Messrs.  Kuhn,  Loeb  &  Co.,  conditioned 
upon  the  ratification  of  the  lease  hereinafter  mentioned. 

The  Metropolitan  Securities  Company  had  acquired  all  the 
outstanding  capital  and  stock  and  other  securities  of  the 
Interurban  Street  Railway  Company,  a  corporation  with  an 
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authorized  capital  stock  of  $20,000,000,  owning  and  control- 
ling franchises  for  the  construction  and  operation  of  street 
railroads  on  an  extensive  mileage  in  the  borough  of  Tlie  Bronx 
and  adjacent  territory.  An  agreement  had  been  entered  into 
between  the  Metropolitan  Securities  and  the  Intcrurban  Street 
Railway  Company,  whereby  the  Securities  Company  was  to 
pay  into  the  treasury  of  the  Interurban  Company  at  least 
$23,000,000  in  cash,  receiving  in  return  stock  of  the  Inter- 
urban Company  at  par  and  interest-bearing  four  per  cent 
debentures. 

An  agreement  or  lease  had  been  entered  into,  subject  to  the 
approval  of  the  stockholders,  between  the  Metropolitan  Street 
Railway  Company  as  lessor  and  the  Interurban  Street  Rail- 
way Company  as  lessee,  whereby,  among  other  things,  the 
lessee  agreed  (1)  to  assume  the  lixed  charges  of  the  Metropoli- 
tan Street  Railway  Company  and  unconditionally  guarantee 
seven  per  cent  per  annum  upon  the  entire  amount  of  its 
capital  stock,  payable  quarterly ;  and  (2)  to  pay  $23,000,000 
into  the  treasury  of  the  Metropolitan  Street  Railway  Com- 
pany in  return  for  the  securities  which  should  be  liberated  by 
the  payment  of  the  unfunded  debt,  and  other  almost  entirely 
unproductive  assets,  said  sum  of  money  to  be  expended  in 
liquidating  the  unfunded  debt  and  in  completing  the  electri- 
cal equipment  of  the  Metropolitan  system,  and  to  be  paid  as 
required  for  those  purposes. 

As  a  part  of  the  proposed  arrangement,  the  stockholders  of 
the  Metropolitan  Street  Railway  Company  were  to  be  accorded 
the  privilege  of  subscribing  at  par  for  an  amount  of  the 
stock  of  the  Metropolitan  Securities  Company  equal  to  forty- 
five  per  cent  of  the  par  value  of  the  capital  stock  of  the 
Metropolitan  Street  Railway  Company ;  that  is  to  say,  they 
were  to  be  allowed  to  subscribe  for  $'^3,400,000  of  such  stock 
out  of  the  total  capital  of  $30,000,000. 

It  was  also  proposed,  in  connection  with  the  foregoing  plan, 
that  the  Metropolitan  Street  Railway  Company  should  create 
a  refunding  mortgage,  the  details  of  which  arrangement  it  is 
unnecessary  to  state,  as  they  are  not  material  here. 
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The  said  com  in  niii  cation  of  the  president  of  the  Metropoli- 
tan Street  Railway  Company  also  stated,  as  was  the  fact,  that 
a  meeting  of  tlie  stockholders  had  been  called  for  March  20th, 
1902,  to  act  upon  the  agreement  or  lease  with  the  Interiirban 
Street  Railway  Company,  and  to  authorize  the  proposed 
refunding  mortgage. 

At  a  meeting  of  the  stockholders  of  the  Metropolitan  Street 
Railway  Company  the  lease  and  plan  were  assented  to  by  a 
large  majority  of  the  stockholders,  and  thereafter  ninety-nine 
per  cent  of  all  the  stockholders,  including  those  who  voted  at 
the  meeting,  acquiesced  in  the  arrangement  which  was  there- 
after carried  out. 

The  present  suit  is  an  action  of  equitable  nature,  brought 
by  a  stockholder  of  the  Metropolitan  Street  Railway  Com- 
pany on  behalf  of  himself  and  all  other  stockholders  of  the 
corporation  similarly  situated  who  may  elect  to  come  in,  to 
enjoin  the  Metropolitan  Street  Railway  Company  and  the 
Interurban  Street  Railway  Company,  their  officers  and  agents, 
from  carrying  out  the  said  lease,  plan  or  arrangement,  and  to 
have  the  same  set  aside  as  illegal  and  void.     The  complaint 
attacks  the  scheme  as  fraudulent  in  fact,  and  assigns  four  speci- 
fications of  fraud  as  follows :  (1)  That  the  proposed  lease  is 
fraudulent  because  it  limits  the  rent  to  seven  per  cent  on  the 
Metropolitan  stock,  while  the  actual  earnings  of  the  Metro- 
politan Company  are  alleged  to  exceed  seven  per  cent,  and 
will  in  the  near  future,  as  the  plaintiff  believes,  exceed  ten 
percent;  (2)  that  the  Interurban  Company  has  no  sufficient 
property  to  secure  the  payment  of  the  seven  per  cent  guaran- 
teed by  it,  nor  does  it  possess  any  property  or  means  from 
which  said  rental  can  be  paid  ;  (3)  that  the  obligations  of  the 
Metropolitan  Company  to  the  citizens  of  the  borough  of  Man- 
hattan for  conveying  passengers  therein  cannot  legally  be 
devolved  upon  the  Interurban  Company;  and  (4)  that  the 
privilege  offered   to   the   stockholders   of   the   Metropolitan 
Street  Railway  Company  to  subscribe  to  the  stock  of  the 
Metropolitan  Securities  Company  is  in  effect  a  bribe. 

At  the  time  of  the  eonimenoement  of  this  suit  the  plaintiff 
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owned  a  thousand  shares  of  the  stock  of  tlie  Metropolitau 
Street  Railway  Company.  Before  the  answer  was  interposed 
he  exercised  the  option,  conferred  upon  the  Metropolitan 
Railway  stockholders  by  the  aforesaid  plan,  of  subscribing  to 
the  capital  stock  of  the  Metropolitan  Securities  Company  in 
respect  of  885  of  his  shares,  and  sold  his  option  or  privilege 
to  third  parties,  receiving  therefor  over  $5,000. 

The  answers  of  the  defendants  denied  all  allegations  of 
fraud  and  set  up  the  exercise  of  this  option  by  the  plaintiff  as 
a  separate  defense.  No  other  stockholder  joined  with  the 
plaintiff  in  the  prosecution  of  tlie  suit.  Upon  the  trial  of  the 
case  at  Special  Term  judgment  was  rendered  dismissing  the 
complaint  tipon  the  merits,  and  findings  were  made  which 
negative  all  charges  of  actual  fraud.  The  judgment  of  the 
Special  Term  was  unanimously  affirmed  by  the  Appellate 
Division. 

Francis  K.  Pendleton  and  Albert  Stickney  for  appellant. 
The  right  to  rescission  is  not  barred  by  the  fact  tliat  the  plain- 
tiff and  other  objecting  stockholders  availed  themselves  of  the 
privilege  of  subscription  to  the  stock  of  the  Securities  Com- 
pany, such  subscription  having  been  made  after  the  commence- 
ment of  this  action  without  full  knowledge  of  the  facts  con- 
stituting the  fraud  herein  complained  of,  and  being  made 
under  compulsion  for  the  purpose  of  preserving  their  right  to 
tlie  revenues  of  their  own  properties.  Moreover,  plaintiff 
never  exercised  such  privilege  as  to  the  stock  standing  in  his 
individual  name.  (Bigelow  on  Estoppel  [5th  ed.],  Q^%  ;  Pot- 
ter V.  Brown^  50  Mich.  436;  Cincinnati  v.  Ca/meron,  33 
Ohio  St.  336;  Nye  v.  Swan,  49  Minn.  431;  Merritt  v. 
BiaseU,  155  K  Y.  396;  Boeru7n  v.  Schenck,  41  N.  Y.  182; 
Ayres  v.  Prohasco,  14  Kan.  175.) 

Charles  F.  Brown,  Paul  D,  Cravath  and  William  D. 
Guthrie  for  respondents.  The  plaintiff,  having  accepted  the 
benefits  of  the  plan  by  availing  himself  of  the  privilege  of 
subscribing  to  the  stock  of  the  Metropolitan  Securities  Com- 
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pany,  is  dow  precluded  from  attacking  it.  (/.  C.  Co.  v. 
Lamont,  155  U.  S.  303 ;  Tower%  v.  A.  T.  Co.,  L.  R.  [1  Ch. 
1904]  658;  Post  v.  B.  V.  P.  cfe  E.  Co,,  84  Fed.  Rep.  371 ; 
Barr  V.  N.  Y.,  Z.  E.  cfe  TF.  R,  R.  Co.,  125  N.  T.  263 ; 
MoNab  V.  McN.  cfe  H.  Mfg.  Co.,  62  Hun,  18 ;  MaUer  of 
Peaslee,  73  Hnn,  113  ;  Clearwater  v.  Meredith,  1  Wall.  25 ; 
Straus  V.  A.  P.  Asm.,  45  Misc.  Rep.  251 ;  Lyon  v.  Brooks^ 
2  Edw.  Ch.  110 ;  CarpenUr  v.  BeU,  1  Robt.  711,  716  ;  Turner. 
V.  Robinson,  1  S.  &  S.  3.) 

Willard  Bartlett,  J.  Where  the  objection  to  the  acts 
of  a  corporation  is  that  they  are  ultra  vii'es,  without  being 
either  mala  prohMta  or  mala  in  se,  a  stockholder  cannot 
maintain  an  action, in  his  own  behalf  based  on  snch  objection, 
where  he  himself,  with  knowledge  of  the  character  of  the 
acts,  has  acquired  and  accepted  pecuniary  benelits  thereunder. 
Whether  his  conduct  in  so  doing  constitutes  an  estoppel  in  the 
strict  sense  of  that  terra,  or  a  qnasi-estoppel,  as  Mr.  Bigelow 
puts  it  (Bigelow  on  Estoppel  f4th  ed.],  chap.  XIX),  or  be 
denominated  merely  an  acquiescence  or  an  election,  or  the 
assumption  of  a  position  inconsistent  with  an  attack,  makes 
no  essential  difference  here.  The  point  is,  that  the  seeking 
and  acceptance  of  a  substantial  benefit  wliich  would  be 
unavailable  to  the  stockholders  except  as  a  result  of  the  acts 
which  he  would  attack  as  ultra  vires  preclude  him  from 
assailing  those  acts  on  that  ground.  A  litigant  is  not  at 
liberty  to  deny  the  validity  of  a  contract,  which  is  neither 
prohibited  by  law  nor  evil  in  itself,  after  he  has  knowingly 
sought  and  obtained  pecuniary  advantages,  pay  or  compensa- 
tion, under  and  by  virtue  of  such  contract. 

This  doctrine  applies  to  the  present  case  and  is  conclusive 
against  the  maintenance  of  this  action  by  the  plaintiff.  He 
has  sold  the  privilege  attaching  to  885  of  his  Metropolitan 
Railway  Company  shares  to  subscribe  to  the  stock  of  the 
Metropolitan  Securities  Company  for  between  $5,000  and 
$6,000.  This  privilege  would  have  been  absolutely  non-exist- 
ent, except  for  the  plan  and  lease  which  he  attacks  in  this 
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suit.     He  was  well  aware  of  this  and  he  cannot  avail  himself 
of  the  privilege  and  at  the  same  time  prosecute  the  suit. 

The  officere  of  a  corporation  who  are  sued  by  stockholders 
for  damages  due  to  carrying  on  business  not  authorized  by  its 
charter  may  defend  by  showing  the  stockholders'  acquiescence 
in  or  assent  to  the  business,  express  or  impHed.  {Holmes  v. 
Fi7Z«rrf,  125  N.  Y.  75,  82.) 

In  Post  V.  Beacon  Vacuufn  Pump  cfe  Electrical  Co.  (84 
Fed.  Rep.  371)  the  United  States  Circuit  Court  of  Appeals  in 
the  First  Circuit  considered  the  sufficiency  of  a  bill  in  equity 
filed  by  stockholders  of  the  Beacon  Vacuum  Pump  and  Elec- 
trical Company  to  rescind  a  transfer  of  its  property  to  the 
Beacon  Lamp  Company;  and  it  was  held  that  the  complain- 
ants being  minority  stockholders  who  opposed  the  transfer 
were  estopped  from  maintaining  a  suit  for  rescission  on  the 
ground  of  ultra  vireSj  because  they  had  subscribed  for  tlieir 
proportion  of  the  stock  of  the  new  corporation,  although  under 
protest,  and  had  permitted  such  company  to  conduct  the  busi- 
ness for  eighteen  months.  "  It  is  clear,"  said  Putnam,  C.  J., 
"  that  the  complainants  have  not  maintained  that  consistent 
position  necessary  to  relieve  them  against  an  equitable 
estoppel.  They  admit  that  they  have  subscrib'^d  for  their 
proportion  of  the  32,000  shares  of  stock  in  the  new  corpora- 
tion. They  do  not  state  the  date  when  they  made  the  sub- 
scription. The  transfer  of  the  assets  to  this  corporation  was 
made  in  July,  1895,  and  the  bill  was  not  filed  until  the  12th 
day  of  January,  1897,  so  that,  although  at  the  outset  they 
protested  against  the  reorganization,  yet  their  subscriptions, 
in  the  absence  of  any  proper  allegation  otherwise,  must  be 
presumed  to  have  been  made  at  such  time  as  justified  the 
respondents  in  assuming  that  the  lamp  company  was  author- 
ized, so  far  as  the  complainants  were  concerned,  to  receive 
the  transfer  of  tho  property  of  the  old  corporation,  and  to 
commence  and  carry  on  its  manufacturing  business,  thus 
involving  itself  in  the  liabilities  and  other  complications 
inevitably  arising  therefrom.  That  this  raised  aii  estoppel 
in  equity  as  against  a  hill  praying  rescission  is  too  clear  to 
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7ieed  disoussion.  It  is  true  that  coiiiplHinaiits  allege  that  tliis 
subscription  was  under  protest,  and  only  to  preserve  their 
rights ;  but  the  bill  does  not  give  the  court  any  details  which 
wonld  enable  it  to  perceive  that,  by  any  possibility,  the  effect 
of  the  subscription,  which  of  itself  would  be  an  accomplished 
fact,  could  be  overcome  by  any  protest  or  other  formal 
reservation  which  might  accotnpany  it." 

In  Towe7*s  v.  African  Tug  Company  (L.  R.  [1  Ch.  1904], 
558),  which  was  a  suit  by  two  shareholders  of  the  defend- 
ant to  compel  the  directors  to  repay  to  the  company  the 
amount  of  a  dividend  illegally,  though  honestly,  declared 
and  paid,  the  decision  of  the  English  Court  of  Appeal  is 
accurately  stated  in  the  head  note  as  follows :  "  A  shareholder 
in  a  limited  company  who  has,  with  full  notice  or  knowledge 
of  the  facts,  himself  received  part  of  the  proceeds  of  an  ultra 
vires  act  committed  by  the  directors  —  such  as  payment  of  a 
dividend  out  of  capital  —  and  who  still  retains  the  money, 
cannot,  either  individually  or  as  suing  on  behalf  of  the  gene- 
ral body  of  shareholders  maintain  an  action  against  those 
directors."  Lord  Justice  Vaughn- Williams,  in  the  coui'se  of 
his  opinion,  says :  '^  If  it  be  the  fact,  as  I  think  it  is,  that 
these  plaintiffs  knew  of  all  that  had  been  done,  received  their 
dividends  with  knowledge  of  all  the  facts,  and  then  brought  this 
action  with  the  money  still  in  their  pockets,  ought  they  to  be 
allowed  to  bring  tliis  action,  which,  as  I  have  pointed  out,  is, 
to  my  mind,  an  action  such  as  they  can  bring  in  consequence 
of  their  personal  interest  in  ^hc  matter?  I  think  not.  I 
think  that  an  action  cannot  be  brought  by  an  individual  share- 
holder complaining  of  an  act  which  is  ultra  vires  if  he  him- 
self has  in  his  pocket  at  the  time  he  brings  the  action  some  of 
the  proceeds  of  that  very  ultra  vires  act.  Nor,  in  my  opin- 
ion, does  it  alter  matters  that  he  represents  himself  as  suing 
on  behalf  of  himself  and  others.  I  think  that  the  reason 
which  requires  us  to  say  he  ought  not  to  bring  such  an  action 
equally  requires  us  to  say  that  he  ought  not  to  be  the  peg 
upon  which  such  an  action  is  to  be  hung  for  the  benefit  of 
others." 
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The  proposition  that  one  may  not  deny  the  validity  of  a 
contract  under  which  he  has  taken  advantages  was  forcibly 
asserted  by  the  Supreme  Court  of  tlie  United  States  in  the 
case  of  United  States  ex  reL  InternationaZ  Contracting  Co. 
V.  Lamont  (155  U.  S.  303).  There  tlie  relator  applied  for  a 
writ  of  mandamus  against  the  secretary  of  war  to  compel  him 
to  execute  and  deliver  a  contract  under  an  advertisement  for 
bids  for  dredging,  which  contract  the  relator  claimed  to  have 
entered  into  with  the  secretary,  so  as  to  render  it  enforceable. 
The  Supreme  Court  refused  to  consider  any  question  as  to 
whether  the  contract  was  to  be  regarded  ag  complete  or  as  to  the 
authority  of  the  secretary  of  war  in  the  premises,  because  it 
appeared  that  at  the  time  when  the  application  for  the  man- 
damus was  made  the  relator  had  voluntarily  entered  into  a 
second  contract  to  do  the  same  work  at  a  lower  price  and  on 
different  terms,  and  had  already  been  paid  on  account  thereof. 
"  Even  if  the  writ  of  mandamus  could  be  so  perverted  as  to 
make  it  serve  the  purposes  of  an  ordinary  suit,"  said  Mr.  Jus- 
tice White,  "  the  relator  is  in  no  position  to  avail  himself  of 
such  relief.  He  entered  of  his  own  accord  into  the  second 
contract,  and  has  acted  under  it  and  has  taken  advantages 
which  resulted  from  his  action  under  it,  having  received  the 
compensation  which  was  to  be  paid  under  its  terms.  Having 
done  all  this  he  is  estopped  from  denying  the  validity  of 
the  contract.  (Citing  OregonioAfi  R.  Co,  v.  Oregon  R.  cfe  N. 
Co,y  10  Sawyer,  464.)  Nor. does  the  fact  that  in  making  his 
second  contract  the  relator  protested  that  he  had  riglits  under 
the  first  better  his  position.  If  he  had  any  such  rights  and 
desired  to  maintain  them  he  should  have  abstained  from  put- 
ting himself  in  a  position  where  he  voluntarily  took  advan- 
tage of  the  second  opportunity  to  secure  the  work.  A  party 
cannot  avoid  the  legal  consequences  of  his  acts  by  protesting 
at  the  time  he  does  tliem  that  he  does  not  intend  to  subject 
himself  to  such  consequences." 

As  was  said  by  the  Supreme  Court  of  Alabama  in  Robinson 
V.  Pehworth  (71  Ala.  240),  estoppel  in  a  case  of  this  character 
"  simply  means  that  you  shall  not  take  the  fruits  of  an  illegal 
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transaction  and  afterwards  set  the  transaction  aside  as  illegal." 
In  holding  that  the  plaintiff  here  is  precluded  from  attacking 
tlie  plan  and  lease  in  question  by  reason  of  his  sale  of  the 
privileges  acquired  by  hini  thereunder  as  a  stockholder  in  the 
Metropolitan  Railway  Company,  we  do  not  pass  upon  the 
lef^ality  of  the  scheme,  either  to  condemn  or  approve  it ;  we 
simply  decide  that,  even  assuming  it  to  be  as  unlawful  as  he 
alleges,  he  is  in  no  position  to  assail  it. 

This  defense  is  available  to  the  respondents  notwithstanding 
the  fact  that  the  plaintiff  did  not  sell  his  privileges  until  after 
the  beginning  of  the  suit.  Matters  which  arise  between  the 
bill  and  plea  may  be  pleaded  in  equify.  (Turner  v,  Hohin* 
souj  1  Simons  &  Stuart,  3.)  Under  the  old  chancery  system 
in  this  state  there  was  no  rule  of  equity  pleading  whereby  a 
defendant  was  precluded  from  availing  himself  of  matters 
arising  between  the  tiling  of  the  bill  and  answer,  by  way  of 
avoidance  or  defense.  {Lyon  v.  BrooJc^y  2  Edw.  Ch.  110.) 
Nor  is  there  any  such  prohibition  under  the  Code.  (See 
Beebe  v.  Dowd^  22  Barb.  255,  259.)  As  was  said  by  the  late 
Mr.  Justice  Hardin  in  Mann  v.  City  of  Utica  (44  How.  Pr. 
334, 339) :  "  It  is  a  familiar  rule  in  equity  cases  which  permits 
courts  to  take  into  consideration  subsequent  events  happening 
after  the  commencement  of  the  action  in  equity  and  deter- 
mining what  relief  shall  be  granted,  especially  where  part  of 
the  relief  asked  for  is  an  injunction  from  the  court  to  restrain 
parties." 

For  the  reasons  which  have  been  stated,  and  without  con- 
sidering or  deciding  the  other  questions  discussed  by  counsel, 
we  conclude  that  this  judgment  should  be  affirmed,  with 
costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner  and 
HisoocK,  JJ.,  concur. 

Judgment  affirmed. 
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Theresa  IIossexracii,  Res|)oiidont,  v.  The  Supreme  Court 
OF  the  Independent  Order  of  Foresters,  Appellant. 

Evidence  —  Ekroneous  Exclusion  on  Cross-examination  op  Ques- 
tions Affecting  Crkdibility  of  Witnesses.  Where  in  an  action  to 
enforce  a  fraternal  insurtincc  certiflcate.  the  principal  issues  litigated  were, 
first,  as  to  whether  answers  to  questions  in  the  application  relating  to  the 
assured's  use  of  intoxicating  liquors  were  made  by  him  or  were  written  in 
without  liis  knowledge  or  consent  by  the  medical  examiner;  second,  if 
made  by  the  assured,  whether  they  were  true,  and  there  is  evidence  that  he 
was  an  habitual  u.ser  of  intoxicating  liquors;  that  he  had  been  convicted  of 
public  intoxication  and  had  been  confined  in  the  penitentiary  therefor;  the 
refusal  of  the  trial  court  to  permit  the  plaintiff,  who  had  sworn  that  the 
answers  were  made  without  the  knowledge  or  consent  of  the  assured  and  that 
she  had  never  seen  him  intoxicated,  to  testify  on  cross-examination  as  to 
whether  she  had  seen  him  in  the  penitentiary,  constitutes  reversible  error; 
the  exclusion,  also,  on  cross-examination,  of  a  question  to  plaintiff's  son  who 
had  testified  that  he  had  known  the  assured  all  his  life  and  had  never  seen 
him  intoxicated,  as  to  whether  he  had  not  talked  with  her  about  having  a 
complaint  made  against  the  assured  for  intoxication,  constitutes  reversible 
error;  both  questions  materially  affected  the  credibility  of  the  witnesses 
and  should  not  have  been  excluded. 

Bassenhach  v.  Order  of  Foresters,  98  App.  Div.  634,  reversed, 

(Argued  January  26,  1906;  decided  February  13,  1906. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  25, 1904,  affirming  a  judgment  in  favor  of  plaintilBE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  as  far  as  material, 
are  stated  in  the  opinion. 

0,  P,  Stock  well  for  appellant.  Various  exceptions  to 
rulings  on  the  admission  and  exclusion  of  evidence  are  well 
taken.  {Cary  v.  White,  59  N.  Y.  336 ;  Mead  v.  Shea,  92 
N.  Y.  127;  Gndkahank  v.  Gordon^  118  N.  Y.  178;  Valton 
V.  Nat  F.  L.  Im.  Co.,  20  N.  Y.  32 ;  People  ex  rel.  Sears  v. 
Tobey,  153  N.  Y.  399 ;  IToiart  v.  Eobart,  62  N.  Y.  80  ;  Foote 
V.  Beecher,  78  N.  Y.  155  ;  Ca7-roll  v.  Beimel,  95  N.  Y.  252, 


190f).]  JR088ENBACH  V.  Order  of  Foresters.  93 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Chase,  J. 

256;  Rolcomb  v.  Holcanib,  95  N.  Y.  316;  People  v.  Strait, 
154  N.  Y.  165 ;  Caaaady  v.  Uhlmann,  170  N.  Y.  522.) 

George  V,  Fleckenstein  for  respondent. 

Chase,  J.  The  plaintiff  is  the  beneficiary  named  in  a  cer- 
tificate or  policy  of  insurance  issued  by  the  defendant  to  her 
brother,  one  of  its  members.  On  the  lOtli  day  of  October, 
1900,  the  assured  made  application  for  membership  in^the 
defendant  and  for  fraternal  insurance  of  $2,000.  The  appli- 
cation was  accepted  and  the  assured  was  initiated  into  the 
order  November  22nd,  1900.  The  certificate  of  insurance 
is  dated  December  18th,  1900,  and  was  delivered  Decem- 
ber 27th,  1900.  Prior  to  the  execution  and  delivery  of 
the  certificate  and  on  the  12th  day  of  December,  1900,  the 
assured  was  committed  to  the  State  Hospital  for  the  Insane  at 
Kochester,  and  remained  there  until  October  27th,  1901,  when 
he  died.  The  defendant  refused  to  pay  the  amount  of  the 
certificate  and  the  plaintiff  brought  this  action  thereon.  The 
defendant  by  its  answer  alleged  in  substance  that  the  assured, 
as  a  condition  of  being  admitted  into  membership  of  the 
defendant,  promised  and  agreed  that  if  he  should  make  any 
false  representations  in  his  application  or  written  statement  to 
the  medical  examiner  or  conceal  any  mental  or  physical  infirm- 
ity or  fail  to  disclose  any  material  fact  relating  to  himself,  he 
would  ipso  facto  forfeit  all  payments  that  he  Jiad  made  to  the 
defendant  and  all  benefits  that  he  or  his  beneficiaries  would 
otherwise  be  entitled  to  receive.  The  answer  further  alleged 
that  the  deceased,  for  the  purpose  of  obtaining  the  certificate 
of  insurance,  did  unlawfully,  wrongfully  and  falsely  represent 
and  state  to  the  medical  examiner,  among  other  things,  that 
he  did  not  drink  wine,  spirits  or  malt  liquors  and  that  he  never 
had  been  intoxicated.  The  answer  further  alleged  that  the 
defendant  relied  upon  said  representations  and  believed  them 
to  be  true,  and  that  it  was  thereby  induced  to  accept  the 
deceased  as  a  member  of  its  order  and  issue  to  him  said  certifi- 
cate ;  that  in  fact  and  in  truth  said  statements  were  false  and 
untrue  and  that  they  were  made  by  the  deceased  with  a  pre- 
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conceived  purpose  of  cheating  and  defrauding  the  defendant 
in  obtaining  admission  into  its  ordei,  and  said  certificate  of 
insurance.  The  issues  joined  by  the  pleadings  were  tried 
before  tlie  court  and  a  jury  and  the  jury  found  in  favor  of 
the  plaintiff,  and  tlie  judgment  entered  tliereon  has  been  unani- 
mously affirmed  by  the  Appellate  Division.  The  only  ques- 
tions remaining  for  our  consideration  are  those  arising  upon 
the  exceptions  taken  upon  this  trial. 

In  the  assured's  statement  to  the  medical  examiner,  pre- 
sented with  his  application  for  membership  and  insurance,  the 
answer  "  No  "  is  given  to  the  following  questions  :  "  Do  you 
drink  wine  ? "  "  Do  you  drink  spirits  ? "  "  Do  you  drii^k  malt 
liquors?"  "Have  you  been  intoxicated  within  the  past  five 
years  ? "  To  the  question,  "  When  was  the  last  occ€isioa  ? " 
the  answer  "  Never  "  is  given,  and  to  the  further  question, 
'•  What  has  been  your  habit  in  this  respect  during  life  ? ''  the 
answer  "  Temperate  "  is  given.  Tlie  plaintiff  asserted  upon 
the  trial  that  the  assured  did  not  make  said  answers  to  the 
questions  relating  to  the  use  of  intoxicating  drinks,  but  that 
the  medical  examiner  of  the  defendant  placed  the  answers 
to  said  questions  in  said  statement  presented  with  his 
application  f  for  membei'sliip  without  asking  him  such  ques- 
tions and  without  the  knowledge  or  consent  of  the  assured. 
Many  witnesses  were  sworn  by  the  defendant  to  shoMf  that  the 
assured  was  an  habitual  user  of  intoxicants  and  that  he  was 
repeatedly  and  almost  continuously  intoxicated  for  several 
years  prior  to  his  death,  and  that  on  two  occasions,  once  in 
December,  1897,  and  again  in  October,  1899,  he  was  arrested 
and  convicted  for  public  intoxication,  and  that  on  each  occa- 
sion he  served  his  sentence  therefor  in  the  penitentiary  at 
Rochester.  The  plaintiff. claimed  on  the  trial  that  the  defend- 
ant had  not  shown  that  the  person  confined  in  the  peniten- 
tiary for  public  intoxication,  although  bearing  the  name  of 
the  assured,  was  in  fact  the  assured.  The  plaintiff  was  sworn 
as  a  witness  and  testified  that  the  deceased  was  employed  at 
her  husband's  store  for  about  two  years  prior  to  being  taken 
to  the  hospital,  and  that  he  had  his  dinner  at  her  house  every 
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day  during  that  time  and  that  she  saw  him  on  each  of  tliose 
occasions.  She  further  testified  that  she  never  saw  him  intox- 
icated, and  that  she  never  saw  him  drink  intoxicating  liquors, 
except  one  glass  of  beer  several  years  prior  to  his  death.  On 
cross-examination  she  was  asked  the  question  :  "  Did  you  see 
Marzhauser  (assured)  in  the  penitentiary  in  this  city  at  any 
time  ? "  The  question  was  objected  to,  without  specifically 
stating  the  reasons  therefor,  and  the  objection  was  sustained 
and  defendant  excepted.  Plaintiff's  son  was  also  sworn  as  a 
witness  on  behalf  of  the  plaintiff,  and  he  testified  that  he 
lived  with  the  plaintiff  and  that  he  had  known  his  uncle,  the 
assured,  all  his  life  and  that  he  never  saw  him  intoxicated  or 
drink  intoxicating  beverages.  He  was  asked,  on  cross-exami- 
nation :  "  Did  you  talk  with  your  mother  about  having  a  con> 
plaint  made  against  him  for  intoxication  at  that  time  ? "  — 
the  time  referred  to  was  the  year  or  two  during  which  the 
assured  had  his  dinners  at  the  plaintiff's  house.  Tlie  plain- 
tiff objected  to  this  question  upon  the  ground  that  it  was 
immaterial,  incompetent  and  irrelevant,  and  the  objection 
was  sustained  and  the  defendant  excepted. 

The  principal  questions  litigated  on  the  trial  and  left  to  the 
jury  for  their  determination  werey  Jirst,  whether  the  assured 
gave  the  answers  appearing  in  said  statement  relating  to  his 
use  of  intoxicating  liquors,  as  claimed  by  the  defendant,  or 
whether  they  were  written  therein  by  tlie  defendant's  medical 
examiner  without  the  knowledge  or  consent  of  the  assured, 
and,  second,  if  the  answers  were  in  fact  given  by  the  assured 
as  shown  in  his  said  statement,  whether  they  were  true.  The 
question  to  the  plaintiff  was  material  upon  the  identity  of  the 
person  confined  in  the  penitentiary  for  public  intoxication  and 
as  affecting  the  good  faith  and  credibility  of  the  plaintiff  as  a 
witness.  If  the  plaintiff's  son  discussed  with  her  the  question 
as  to  the  advisability  of  having  the  assured  arrested  for  intoxi- 
cation, it  would  materially  affect  the  weight  to  be  given  to  his 
testimony  in  contradiction  of  the  testimony  of  the  defendant 
relating  to  the  assured's  continued  and  excessive  use  of  intoxi- 
cants.    As  these  questions  were  clearly  intended  to  elicit  tes- 
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timony  materially  affecting  one  of  the  questions  seriously 
litigated  on  the  trial,  the  refusal  to  allow  the  questions  to  be 
answered  cannot  now  be  said  to  have  been  immaterial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  BARTLErrand 
Werner,  JJ.,  concur;  Hiscock,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  William 
Ballin,  Respondent,  v.  David  P.  Smith,  as  Justice  of  the 
Peace  of  the  Town  of  Montgomery,  et  al.,  Appellants. 

1.  Writ  op  PROHiBrTioN.  A  writ  of  prohibition  wiU  not  be  allowed 
to  guard  against  a  future  apprehended  error  by  an  inferior  tribunal, 
when,  as  matter  of  fact,  such  tribunal  upon  due  objection  may  not  com- 
mit such  error  and  when,  if  it  does  commit  it,  the  aggrieved  party  may 
be  fully  and  adequately  protected  by  ordinary  process  of  appeal  from,  or 
review  of,  its  action. 

2.  Same  —  Whkn  Will  Not  Issue  to  Restrain  Prosecution  of 
Action  in  Justice's  Court  —  Irregular  Service  of  Summons  — 
Remedy.  A  justice  of  the  peace  has  power  to  entertain  an  application 
to  set  aside  the  service  of  a  summons;  the  defendant  may  specially 
appear  and  state  the  facts  upon  which  he  bases  his  claim  of  privilege 
without  any  waiver  of  his  rights ;  if  in  a  proper  case  the  justice  refuses 
to  set  aside  the  service  the  remedy  is  by  an  appeal.  (Code  Civ.  Pro. 
g§  3058,  3057.)  The  allowance,  therefore,  in  such  a  case  of  a  writ  of  prohi- 
bition restraining  the  further  prosecution  of  the  action  constitutes  reversi- 
ble error,  and  an  order  granting,the  writ  must  be  reversed. 

People  ex  rel.  Ballin  v.  Smith,  106  App.  Div.  618,  reversed. 

(Argued  Januarys,  1906;  decided  February  13,  1906.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  23,  1905,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  writ  of  prohibition. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion.' 

A.  S.  Ertiblt'r  for  appellants.  The  writ  of  prohibition 
should  not  have  issued  in  this  case.     Relator's  proper  remedy 
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was  to  have  appeared  specially  before  the  justice  on  the  return 
day  of  the  sammons,  and  object  to  the  jurisdiction  of  the 
court,  and  move  to  dismiss  the  action.  If  relator  was 
aggrieved  by  the  decision  thereon,  he  had  ample  redress  by 
appeal.  (Spelling  on  Injunctions  [2d  ed.],  §§  1716,  1717, 
1725,  1729 ;  People  ex  rel.  v.  Marine  Court,  36  Barb.  341 ; 
Throop  on  Pnb.  Officers,  §  836 ;  High  on  Ex.  Leg.  Eem. 
§§  765,  773;  People  ex  reL  v.  Wesihrook,  89  K  Y.  154; 
Fiero  Spec.  Pro.  281,  283 ;  People  ex  rel.  v.  Clute,  42  How. 
Pr.  157;  People  ex  rel,  v.  Nichols^  79  N.  Y.  582;  Ed  parte 
Braudldcht,  2  Hill,  367 ;  People  ex  rel.  James  v.  Surrogate^ 
36  Hun,  218;  People  ex  rel.  v.  Woodj  21  App.  Div.  247; 
People  ex  rel.  v.  Supervisors^  31  How.  Pr.  237 ;  People  ex 
rel.  V.  Sherman^  66  App.  Div.  234 ;  People  ex  rel.  v.  Fitz- 
geraldj  73  App.  Div.  344 ;  Coker  v.  Superior  Courts  58  Oal. 
178.) 

WiUiam  C.  Rosenberg  for*  respondent.  It  was  not  neces- 
sary for  the  relator  to  appear  specially  before  the  justice  and 
object  to  the  jurisdiction  of  the  court.  {People  ex  rd.  Hess 
V.  Inman^  74  Hun,  130.) 

HiscocK,  J.  The  writ  of  prohibition  granted  herein  in 
effect  restrained  the  prosecution  of  a  civil  action  brought 
before  the  appellant  Smith  as  a  justice  of  the  peace  by  the 
appellant  Williams  as  plaintiff  against  the  relator  as  defend- 
ant. We  think  that  it  was  error  to  grant  this  writ,  and  that 
the  order  appealed  from  must  be  reversed. 

The  facts  upon  which  the  writ  was  based  are  briefly  as 
follows : 

The  defendant  justice  of  the  peace  held  office  in  the  town 
of  Montgomery,  Orange  county,  while  the  relator  resided  in 
the  county  of  New  York.  The  latter  was  brought  into  the 
town  of  Montgomery  under  subpoena  as  a  witness  in  supple, 
mentary  proceedings.  Just  as  his  examination  was  eompletetl 
he  was  served  with  a  summons  in  the  action  in  Justice's  Court 
of  which  prosecution  has  been  prohibited.  Two  days  before 
the  return  day  fixed  in  the  summons  he  secured  an  alternative 
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writ  of  prohibition,  staying  further  proceedings  in  said  action, 
which  was  subsequently  made  absolute.  While  wo  do  not 
regard  it  as  a  matter  of  any  special  consequence,  it  appears 
that  the  justice  who  issued  the  summons  was  the  referee 
before  whom  the  relator  had  been  examined  as  a  witness. 

It  is  substantially  conceded,  as  it  must  be,  that  advantage 
could  not  be  taken  of  relator's  presence  in  the  town  of  Mont- 
gomery under  the  circumstances  to  secure  service  of  the  sum- 
mons upon  him.  Strictly  speaking,  we  doubt  whether  these 
circumstances  generally  and  broadly,  as  claimed,  deprived  the 
justice  of  the  peace  of  jurisdiction  in  the  suit.  "We  think 
rather  that  relator's  character  as  a  witness  gave  him  a  privi- 
lege or  exemption  from  service  which  he  might  successfully 
urge  as  a  reason  why  such  jurisdiction  could  not  be  exercised 
against  him.  Whichever  view  is  taken,  however,  there  is  no 
doubt  that  he  could  successfully  present  the  facts  disclosed  as 
a  reason  why  the  action  should  not  be  prosecuted  against  him. 
{Parker  v.  Marco,  136  N.  Y.  585.) 

The  only  question  is  whether  his  rights  should  be  protected 
in  the  manner  adopted  by  him,  or  by  some  other  course,  and 
in  our  judgment  the  answer  to  this  question  must  be  in  favor 
of  the  latter  alternative. 

The  writ  of  prohibition  is  an  extraordinary  remedy  and 
should  be  issued  only  in  cases  of  unusual  necessity.  Without 
attempting  generally  to  define  the  cases  wherein  it  may  or 
may  not  be  granted,  it  is  certainly  well  within  the  authorities 
and  principles  of  a  wise  judicial  policy  to  state  that  it  will  not 
be  allowed  in  a  case  like  this  to  guard  against  a  future  appre- 
hended error  by  an  inferior  tribunal,  when,  as  matter  of  fact, 
such  tribunal  upon  due  objection  may  not  commit  such  error, 
and  when  if  it  does  commit  it  the  aggrieved  party  may  be 
fully  and  adequately  protected  by  ordinary  process  of  appeal 
from  or  review  of  its  action.  We  shall  suflliciently  indicate 
the  reasons  for  reversing  relator's  method  of  procedure  in  this 
instance  if  we  point  out  how  he  might  have  asserted  his  rights 
before  the  justice  and  by  appeal  might  have  corrected  the 
latter's  action  if  he  erroneously  overruled  those  rights. 
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Relator's  privilege  from  service  of  a  summons  was  one  to 
be  asserted  upon  an  application  to  get  rid  of  the  service  rather 
than  by  any  plea  or  defense  in  connection  with  the  merits  of 
the  action.  {Matthews  v.  TuftSy  87  N.  T.  568 ;  Waring  v. 
McKinley,  62  Barb.  612,  621.) 

While  a  justice  of  the  peace  is  an  officer  of  limited  juris- 
diction and  while  that  authority  by  express  terms  may  not  be 
conferred  upon  him,  we  have  no  doubt  that  the  defendant 
justice  had  the  power  upon  the  return  of  the  summons  to 
entertain  an  application  by  relator  to  set  aside  its  service  upon 
the  grounds  already  stated.  The  right  upon  objection  to  ascer- 
tain whether  a  summons  has  properly  been  served  so  as  to 
confer  jurisdiction  is  so  necessarily  incidental  to  the  discharge 
of  his  duties  by  a  justice  that  no  violation  of  any  principle  of 
law  will  be  committed  by  regarding  him  as  invested  therewith. 
This  being  so  it  would  have  been  the  proper,  natural  and 
adequate  course  for  relator,  upon  the  return  day,  to  have 
specially  appeared  before  the  justice  and  upon  affidavits  set- 
ting forth  the  facts  upon  which  he  based  his  claim  of  privi- 
lege to  have  asked  that  the  service  of  the  summons  be  set 
aside  and  to  have  objected  to  further  proceedings  in  and  with 
said  action.  Such  special  appearance  would  not  have  worked 
any  waiver  of  his  rights  and  it  would  have  acquainted  the 
justice  in  a  lawful  and  official  way  with  the  fact  that  relator 
not  only  had  a  privilege  but  insisted  upon  and  did  not 
waive  it.  (  Weston  v.  Citizens^  Nat.  Ba.nl\  64  App.  Div.  145 ; 
Waring  v.  McKirdey^  supra  /  Burbanks  Hardware  Co,  v. 
Ilinkely  76  App.  Div.  183 ;  Boynton  v.  Keesevllle  E,  Z.  dk 
P.  Co,^  5  Misc.  Rep.  11"8 ;  affirmed,  without  opinion,  78  Ilun, 
609  ;  WiUins  v.  Wheeler,  28  Barb.  669.) 

If,  upon  proper  proof  of  the  facts  and  due  objection,  the 
justice  persisted  in  continuing  the  action,  the  proceedings 
would  have  been  part  of  the  return  upon  appeal  and  subject 
to  review  and  any  proper  correction.  (Code  Civ.  Pro.  §  3053, 
and  cases  last  cited.) 

In  addition  to  this  the  Code  (§  3057)  provides  for  relief 
upon  appeal  from  Justice's  Court  against  any  error  of  fact  in 
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the  proceeding  not  affecting  the  merits  of  the  action,  and  not 
within  the  knowledge  of  the  justice,  upon  affidavits  or  exami- 
nation of  witnesses  in  the  appellate  court.  {Sperry  v.  Reynolds^ 
5  Lansing,  407 ;  reversed  upon  other  grounds,  65  N.  Y.  179 ; 
Fitch  V.  Devlin^  15  Barb.  47  ;  Larocque  v.  Harvey^  57  Hun, 
366.) 

So  that  a  defendant  against  whom  jurisdiction  in  Justice's 
Court  has  been  sought  by  prohibited,  irregular  or  incomplete 
service  of  a  summons,  and  who  for  any  sufficient  reason  has 
not  presented  his  objections  to  the  justice  upon  the  purported 
return  day  of  the  summons,  may  still  have  protection  and  relief 
by  appeal  and  presentation  of  the  facts  in  the  appellate  court. 

Under  all  of  the  circumstances  it  seems  ygtj  clear  that 
relator  might  have  asserted  his  privilege  before  the  justice, 
and  that  by  the  ordinary  process  of  appeal  from  any  judg- 
ment rendered  might  have  secured  full  relief  from  any  error 
committed  in  prejudice  of  his  rights. 

As  we  have  stated  at  the  commencement  the  demonstra- 
tion of  this  affords  a  clear  and  sufficient  reason  why  the 
relator  should  not  be  allowed  to  prosecute  the  unusual  and 
more  burdensome  form  of  remedy  which  he  has  attempted. 

The  orders  of  the  Appellate  Division  and  Special  Term 
should  be  reversed  and  the  application  denied,  with  costs  in 
all  the  courts. 

CuLLEN,  Ch.  J.,  O'Brien,  HAioirT,  Vann  and  Weener, 
JJ.,  concur ;  Willard  Bartlett,  J.,  not  sitting. 

Orders  reversed,  etc:  -    - 

Charles  F.  Sharp,  as  Administrator  of  the  Estate  of  George 
Sharp,  Deceased,  Appellant,  v.  Erie  Kailroad  Company, 
Respondent. 

1.  Nbglioencb  —  Undisputed  Facts  Do  Not  Necessarily  Create 
Question  op  Law.  In  actions  for  personal  injuries  arising  from  negli- 
gence and  in  other  actions  sounding  in  tort,  although  the  facts  are  undis- 
puted, the  question  does  not  necessarily  become  one  of  law. 

2.  Railroads  — No  Immunity  prom  Liability  for  Acts  op  Servant 
Because  He  Is  Also  a  Public  Officer  —  Question  for  the  Jury. 
A  railroad  company  which  employs  a  servant  to  protect  its  tracks  and 
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property  and  look  after  crimes  committed  against  it  and  its  right  of  way, 
acquires  no  immunity  for  the  acts  of  such  servant,  within  the  scope  of 
his  employment,  from  the  fact  that  the  servant  happens  to  he  a  constable, 
policeman  or  other  public  officer.  It  is  not  beyond  the  province  of  a  jury 
in  such  a  case  to  find  that  the  official  acts  of  the  employee  are  to  be  used 
for  the  benefit  of  the  defendant  and  in  protection  of  its  interests  or  prop- 
erty ;  and  hence  the  character  of  the  servant's  act  is  to  be  determined  in 
the  same  way  and  upon  the  same  principles  as  if  he  was  not  a  public  offi- 
cer at  all ;  if  he  acts  maliciously  or  in  pursuit  of  some  purpose  of  his  own, 
the  defendant  is  not  bound  by  his  conduct,  but  if,  while  acting  within  the 
general  scope  of  his  employment,  he  simply  disregards  his  master's  orders 
or  exceeds  his  powers,  the  master  will  be  responsible  for  his  conduct. 

8.  Same.  Where  a  boy,  who  had  been  stealing  a  ride  upon  a  freight 
train  of  a  railroad  company  and  had  jumped  from  the  train,  was  pursued 
by  a  detective  employed  by  the  company  to  keep  tramps  and  trespassers 
from  its  trains  and  yards,  and  was  followed  by  him  out  of  the  yard  and 
across  land  adjacent  thereto  to  a  point  about  one  hundred  feet  distant 
therefrom  where  he  was  killed  by  a  shot  fired  by  thcxdetective,  who  was 
also  outside  the  yard  and  about  fifty  feet  behind  him,  it  is  for  the  jury  to 
determine,  upon  the  trial  of  an  action  against  the  company  to  recover 
damages  for  the  death  of  the  boy,  whether  the  detective  acted  within 
the  scope  of  his  employment,  or  whether,  being  a  public  officer,  he  acted 
in  that  capacity  alone. 

4.  Witness  — -  CREDEBiiiiTY  of,  a  Question  op  Fact.  The  fact  that, 
after  testifying  for  the  plaintiff  as  to  the  circumstances  resulting  in  the 
shooting,  the  detective  on  cross-examination  testified  to  facts  in  the  nature 
of  an  excuse  for  his  own  conduct,  which  facts  were  undisputed,  does  not 
authorize  the  court  to  take  the  case  from  the  jury,  since  the  question  of 
the  credibility  of  the  witness  still  remained  for  its  determination. 

Shar^p  V.  Erie  R.  B.  Co.,  90  App,  Div.  503.  reversed. 

(Argued  January  25,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  29,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  C,  Robinson  and  Frank  G.  Ogdsn  for  appellant. 
The  nonsuit  was  error,  and  there  are  no  grounds  on  which  it 
can   be  sustained.     {^Rounds  v.  2>,,  Z.  cfe  W,  R,  R,  Co.^  64 
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K  Y.  129;  Zy7ich  v.  Met.  El.  B.  E.  Co.,  90  K  Y.  77; 
Cohen  V.  D.  D.,  E,  B.  &.  B.  R.  R.  Co.,  69  N.  Y.  170 ;  Peck  v. 
N.  T.  C.iblLR.  R.R.  6^^.,  70 N.  Y. 587 ;  Hoffmann. N.  T. 
C.  <&  n.  R.  R.  72.  Co.,  87  N.  Y.  25 ;  Kastner  v.  L.  L  R.  R. 
Co.,  76  App.  Div.  323.)  PlaintiflE  should  have  been  allowed 
to  go  to  the  jury  on  the  testimony  of  Wheeler,  who  was  an 
interested  witness.  His  credibility  was  for  the  jury.  {Becker 
V.  Koch,  104:  N.  Y.  394 ;  Manhattan  Co.  v.  Phillipa,  109 
N.  Y.  383;  Cross  v.  Cross,  108  N.  Y.  628;  Wohlfahrt  v. 
Beckert,  92  N.  Y.  490  ;  Covin  v.  Be  Miranda,  140  N.  Y. 
m^ ;  Dean  v.  M.  E.  R.  Co.,  119  N.  Y.  540 ;  Connelly  v. 
C.  V.  R.  R.  Co.,  4  App.  Div.  221 ;  Hoes  v.  T.  A.  R.  R.  Co. 
5  App.  Div.  151 ;  Kennedy  v.  McAllaster,  31  App.  Div.  458 ; 
Elwood  V.  W.  U.  T.  Co.,  45  N.  Y.  549 ;  Kavana^h  v.  Wilson, 
70  N.  Y.  177 ;  OildersUeve  v.  Landon,  73  N.  Y.  609.) 

Frederick  Collin  for  respondent.  The  nonsuit  was  proper. 
{Mott  V.  a  /.  Co.,  73  K  Y.  543 ;  Rounds  v.  2>.,  Z.  cfe  IF. 
72.  72.  Co.,  64  K.  Y.  129 ;  Girvin  v.  A^.  Z.  C  c&  IL  72.  72.  72. 
Co.,  166  N.  Y.  289;  2  Wood's  Railway  Law,  1212,  1213; 
Gilliam  v.  Railroad  Co.,  70  Ala.  268 ;  Tolchester  Beach 
Imp.  Co.  V.  Steinmeier,  72  Md.  313,  319 ;  Dolan  v.  Hubin- 
ger,  109  Iowa,  408 ;  Central  Ry.  Co.  v.  Peacock,  59  Md.  257 ; 
McGilray  v.  Railway,  164  Mass.  122;  Palmer  v.  TFi?«^on- 
/&Z^;/i  72y.  cfe  Electric  Co.,  131  N.  C.  250 ;  SoutJiern  Pac. 
Co.  V.  Kennedy,  29  S.  W.  Rep.  394.)  Plaintiffs  contention 
that  he  should  have  been  allowed  to  go  to  the  jury  upon  the 
testimony  of  Wheeler  cannoc  be  sustained.  {Becker  v.  Koch, 
114  N.  Y.  394;  Cross  v.  Cross,  108  N.  Y.  628;  Manhattan 
Co.  V.  Phillips,  109  N.  Y.  383 ;  72ay  v.  E.  L.  Assur.  Society, 
16  App.  Div.  194 ;  IIuU  v.  Littauer,  162  N.  Y.  569 ;  John- 
son  V.  N.  Y.  G.  d6  77.  72.  72.  72.  Co.,  173  N.  Y.  79 ; 
Wohlfahrt  V.  Beckert,  92  N.  Y.  490.) 

O'Brien,  J.  The  plaintiffs  intestate,  a  boy  about  seven- 
teen yeara  of  age,  was  shot  and  killed  on  the  16th  of  May, 
1901,  by  a  man  named  Wheeler,  at  Salamanca.     The  boy,  with 
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one  or  two  companions,  got  upon  one  of  defendant's  freight 
cars  at  Elmira  for  the  purpose  of  stealing  a  ride.  They  were 
running  away  from  their  homes  and  their  destination  was 
Youngstown,  Ohio.  When  the  train  arrived  at  Salamanca, 
some  sixty  miles  west,  it  appears  that  three  men  shouted  to 
them  that  there  were  detectives  in  the  yard  and  they  pro- 
ceeded to  get  oflf  as  quickly  as  possible.  They  jumped  from 
the  moving  train  and  were  pursued  by  Wheeler  along  the 
milroad  track  for  some  distance  to  the  west,  when  the  boy 
turned  at  right  angles  and  passed  to  the  adjacent  land  through 
an  open  gate.  The  pursuit  was  continued  by  Wheeler  for 
about  fifty  feet  on  the  adjoining  land  and  wlien  the  boy,  being 
ahead  of  him,  was  about  one  hundred  feet  from  tlie  railroad 
premises  Wheeler  drew  a  pistol  and  fired  at  him,  the  ball 
entering  the  back  of  his  head,  producing  death. 

The  question  in  this  case  is  whether  the  defendant  can  be 
held  responsible  for  the  act  of  Wheeler  in  killing  the  boy.  It 
is  claimed  that  Wheeler  acted  in  a  dual  capacity  ;  that  while 
he  was  the  servant  of  the  defendant  for  certain  purposes  he 
was  also  a  public  officer,  and  that  he  killed  the  boy  while  act- 
ing in  tlie  capacity  of  such  officer  and  not  as  the  servant  of 
the  defendant.  It  is  important  to  know  at  this  stage  of  the 
discussion  just  what  Wheeler's  relations  to  the  defendant 
were.  There  does  not  seem  to  be  any  dispute  in  regard  to 
the  scope  of  his  employment.  He  was  paid  fifty  dollars  a 
month  by  the  defendant  and  his  duties  were  to  protect  the 
company's  interests  on  the  right  of  way ;  to  keep  tramps  from 
trains  and  look  after  robberies  that  might  occur  at  stations 
and  on  freight  cars  in  the  yards  and  on  the  tracks  and  in  the 
station  and  look  after  persons  in  an  intoxicated  condition  on 
the  company's  property,  and  generally  to  look  after  crimes 
committed  against  the  railroad  company  on  the  right  of  way. 
It  was  part  of  his  duty  to  drive  off  and  keep  off  trespassers 
from  the  company's  property.  His  duty  was  not  limited  to 
keeping  trespassers  off  the  trains  where  it  was  to  the  com- 
pany's interest  to  keep  them  out  of  the  yard.  That  was 
largely  committed  to  his  discretion. 
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It  will  be  observed  that  there  is  no  conflict  in  the  testimony 
nor  any  dispute  about  the  facts  and  it  is  argued  by  the  learned 
counsel  for  the  defendant  that  in  such  cases  the  question 
becomes  one  of  law  for  the  court  and  there  is  nothing  for  the 
jury  to  pass  upon.  That  was  the  view  taken  by  the  learned 
courts  below.  The  plaintiff  was  nonsuited  and  the  Appellate 
Division  affirmed  the  judgment.  It  is  argued  that  the  moment 
Wheeler  passed  beyond  the  boundaries  of  the  defendant's 
premises  onto  the  adjoining  lot  where  tlie  deceased  was  killed 
lio  was  no  longer  acting  as  the  defendant's  sei-vant  but  was 
pursuing  and  seeking  to  arrest  the  boy  who  had  committed  or 
was  engaged  in  the  commission  of  a  crime.  It  will  be  noted 
that  the  pursuit  commenced  when  the  deceased  jumped  from 
the  car  and  was  continuous  until  the  shooting  occurred.  So 
the  question  is  whether,  at  the  time  that  Wheeler  fired  the 
fatal  shot,  he  was  acting  as  the  defendant's  servant  or  as  a 
public  officer,  and  further,  whether  that  question  was  one  of 
law  for  the  court  or  of  fact  for  the  jury. 

In  actions  for  personal  injuries  arising  from  negligence, 
and  in  other  actions  sounding  in  tort,  it  is  far  from  correct  to 
assert  that  when  the  facts  are  undisputed  the  question  becomes 
one  of  law.  Whether  the  undisputed  facts  impute  negli- 
gence is  for  the  jury,  when  the  circumstances  are  such  that 
men  of  ordinary  prudence  and  discretion  might  differ  as  to  the 
character  of  the  acts  under  the  circumstances  of  the  case,  or 
whetlier  the  inferences  to  be  drawn  from  or  the  significance  to 
be  attached  to  the  testimony  are  doubtful.  (1  Thomas  on  Neg- 
ligence, p.  673.)  A  recent  author  who  has  written  much  on  the 
law  of  negligence  states  the  rule  in  these  .words:  "It  is 
obviously  a  question  of  fact  for  the  determination  of  a  jury 
whether,  at  the  time  of  the  particular  act  or  omission  by  the 
servant  which  caused  the  injury  the  plaintiff's  servant  was  act- 
ing within  the  scope  of  his  employment  or  acting  outside  of  it 
to  effect  some  purpose  of  his  own.  Upon  such  a  question  the 
verdict  of  a  jury  will  be  conclusive.  *  *  *  Whether  the 
person -whose  immediate  negligence  or  misconduct  caused  the 
particular  injury  was  acting  at  the  time  as  the  servant  of 
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the  person  sought  to  be  charged  frequently  depends  on  such  a 
variety  of  facts  that  it  falls  outside  of  any  definite  rule,  and 
for  that  reason  becomes,  under  proper  instructions,  a  question 
of  fact  for  the  jury."  (1  Thompson  on  Negligence,  §§  615, 
616.)  The  circumstances  of  this  case,  it  seems  to  me,  presented 
a  question  of  the  same  general  character.  Did  Wheeler,  at 
the  moment  that  he  fired  the  fatal  shot,  put  off  his  character 
as  a  servant  of  the  defendant  and  put  on  another  and  differ- 
ent character,  namely,  the  powers  and  duties  of  a  public 
officer  ?  Does  the  fact  that  he  crossed  the  boundary  line  of 
the  defendant's  premises  in  pursuit  of  the  boy  make  the  ques- 
tion one  of  law  ?  If  it  be  a  question  of  law  the  principle 
would  be  the  same  whether  he  had  passed  the  boundary  line 
by  the  distance  of  two  feet  instead  of  fifty.  It  is  obvious 
that  there  is  no  rule  op  principle  of  law  to  determine  such  a 
question,  and  hence  it  belonged  to  the  jury. 

It  has  been  frequently  decided  by  this  court  that  cases 
almost  identical  in  their  facts  must  be  determined  bj'  the  jury 
when  the  testimony  is  of  the  same  character  as  that  in  the 
case  at  bar.  {Bounds  v.  i?.,  Z.  (&  W.  B,  B,  Co.,  64  N.  Y. 
129;  Zynch  v.  Met.  El.  B.  B.  Co.,  90  K  Y.  77;  Cohen 
V.  Dri/  Dock,  etc.,  B.  B.  Co.,  69  N.  Y.  170 ;  Peck  v.  iT.  Y. 
a  dk  H.  B.  B.  B.  Co.,  70  K  Y.  587 ;  Uoffman  v.  N.  Y.  C 
db  H.  B.  B.  B.  Co.,  87  K  Y.  25.) 

These  cases  and  other  cases  on  the  same  subject  were 
reviewed  and  approved  in  a  very  recent  case  in  this  court, 
which  is  almost  identical  in  its  facts  with  the  case  at  bar. 
{Magar  v.  Hammond,  183  N.  Y.  387.)  It  was  there  held 
that  the  defendant  would  be  liable  for  the  act  of  Wheeler 
if  he  was  engaged  within  the  general  scope  of  his  employ- 
ment, and  whether  he  was  so  engaged  or  was  seeking  to 
efibct  some  purpose  of  his  own  was  a  question  of  fact  for 
the  jury. 

A  railroad  company  employing  a  servant  who  happens  to  be 
a  public  officer  acquires  no  immunity  from  such  employment. 
Constables  and  policemen  are  often  employed  by  corporations 
in  the  same  capacity  as  Wheeler  whs.     It  is  not  beyond  the 
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province  of  a  jurj  in  sucli  a  case  to  iiiid  that  the  official  acts 
of  the  employee  are  to  be  used  for  the  benetit  of  the  defend- 
ant and  in  protection  of  its  interests  or  property.  And, 
hence,  in  such  a  case  the  character  of  the  servant's  act  is  to  be 
determined  in  the  same  way  and  upon  the  same  principles  as 
if  he  was  not  a  public  officer  at  all.  If  he  acts  maliciously  or 
in  pureuit  of  some  purpose  of  his  own,  the  defendant  is  not 
bound  by  his  conduct,  but  if,  while  acting  witliin  the  general 
scope  of  his  employment,  he  simply  disregards  his  master's 
orders  or  exceeds  his  powers,  the  master  will  be  responsible 
for  his  conduct. 

There  was  no  proof  in  this  case  that  Wheeler  was  a  public 
officer,  except  his  own  statement  given  upon  the  examination 
of  the  defendant's  counsel.  It  seems  that  the  plaintiffs  coun- 
sel called  him  as  a  witness  to  prove  the  facts  resulting  in  the 
shooting  of  the  boy,  and  upon  the  defendant's  cross-examina- 
tion he  testified  to  his  official  character  without  producing  any 
written  or  record  evidence  of  the  fact.  The  rule  in  such 
cases  seems  to  be  that  where  one  of  the  parties  to  an  action 
calls  his  opponent  as  a  witness  and  proves  by  him  facts  tend- 
ing to  sustain  his  case,  and  such  witness  in  his  own  behalf 
afterwards  gives  an  explanation  of  the  circumstances  which,  if 
true,  repels  the  idea  of  liability  on  the  part  of  the  defendant, 
and  though  such  explanation  is  not  disputed  by  other  evi- 
dence,  this  does  not  authorize  the  court  to  take  the  case  from 
the  jury ;  it  is  for  them  to  determine  what  degree  of  faith  is 
to  be  given  to  the  explanatory  testimony.  Wheeler  was 
undoubtedly  an  interested  witness.  lie  testified  to  facts 
necessary  to  the  plaintiffs  case  and  then  testified  to  facts  in 
the  nature  of  an  excuse  for  his  own  conduct,  and  although  the 
excuse  was  not  affected  by  any  other  evidence,  still  his  credi- 
bility was  for  the  jury.  (Becker  v.  Koch,  104  N.  Y.  394 ; 
Manhattan  Co.  v.  PMllips,  109  N.  Y.  3S3 ;  Cross  v.  Cross^ 
108  N.  Y.  628.) 

It  follows  that  it  was  for  the  jury  to  determine  whether 
Wheeler  acted  within  the  scope  of  his  employment,  or 
whether,  being  a  public  officer,  he  acted   in  that   capacity 
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alone.  For  these  reason  I  think  tlie  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Wekner  and  His- 
cocK,  JJ.,  concur.  Gray,  J.,  dissents  on  tlie  ground  that  as 
the  plaintiff  had  shown  Wheeler  to  be  a  local  police  oifi- 
cer,  constable  and  deputy  sheriff,  and  that  the  assault  upon 
the  boy  was  not  committed  upon  the  defendant's  premises, 
his  act  was  necessarily  that  of  an  officer  of  the  law.  Hence 
the  nonsuit  was  right.     Not  sitting,  Chase,  J. 

Judgment  reversed,  etc. 


Frank  Donley,  Eespondent,  v.  Glens  Falls  Insurance 
Company,  Appellant. 

1.  FiRB  Inbukancb  —  Breach  of  Warranty  as  to  One  Subject  op 
Insurance  Does  Not  Affect  Policy  as  to  the  Other  Subjects. 
Where  by  the  same  policy  of  fire  insurance,  different  ciasses  of  property, 
each  separately  valued,  are  insured  for  distinct  amounts,  even  if  the  pre- 
mium for  the  aggregate  amount  is  paid  in  gross,  the  contract  is  severable 
and  a  breach  of  warranty  as  to  one  subject  of  insurance  only  does  not 
affect  the  policy  as  to  the  others,  unless  it  clearly  appears  that  such  was 
the  intention. 

2.  When  Warranties  in  Application  and  Policy  Have  Same  Effect. 
Where  the  application  for  insurance  provides  that  the  statements  con- 
tained therein  are  made  "a  special  wairanty,  the  same  as  if  written  on 
the  face  of  the  policy,"  an  intention  is  indicated  that  they  should  have 
the  same  effect  only. 

3.  Erroneous  Exclusion  op  Evidence  Tending  to  Show  Breach  of 
Express  Warranty.  A  statement  in  such  an  application  that  the 
insured  has  no  reason  to  fear  incendiarism  constitutes  an  express  war- 
ranty to  that  effect,  even  if  that  fact  were  not  material  to  the  risk,  and 
if  untrue,  renders  the  policy  void.  Evidence,  therefore,  in  an  action 
upon  the  policy,  that  several  fires  had  occurred  on  farms  belonging  to  the 
wife  of  the  insured  and  managed  by  him,  that  he  had  stated  previous  to 
making  the  application  that  the  fires  were  of  incendiary  origin  and  that 
some  of  them  were  set  by  his  enemies  because  of  a  grudge  against  him,  is 
competent  and  material  as  tending  to  show  the  falsity  of  such  statement, 
and  its  exclusion  constitutes  reversible  error. 

Donley  v.  Oleiis  Falls  Ins.  Co.,  100  App.  Div.  69,  reversed. 

(Argued  February  7,  1906;  decided  February  16,  1906.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Janu- 
ary 13, 1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  upon  a  standard  policy  of  lire 
insurance,  issued  by  the  defendant  to  the  plaintiff  on  the  8th 
of  September,  1903,  in  which  the  amount  of  insurance  and 
the  subject  of  the  risk  were  described  as  follows  :  "  $700  on 
two  story,  shingled  roof,  frame  building,  with  additions, 
foundations  and  all  permanent  fixtures  while  occupied  as  a 
private  family  residence ;  $450  on  barn  No.  1  on  diagram, 
including  sheds  and  additions  attached ;  $1,000  on  farm  prod- 
uce and  feed,  while  therein  and  in  stacks  within  100  feet ; 
$100  on  farming  tools  and  utensils,  including  mower  and 
reaper,  while  in  said  barns;  $100  on  wagons,  carriages, 
sleighs,  harnesses,  with  horse  and  carriage  equipment,  while 
in  said  barns ;  $200  on  pine  shingles  and  lumber  in  said  barn  ; 
all  situated  on  the  farm  owned  by  the  insured  while  occupied 
by  tenant  in  tlie  township  of  Italy,  county  of  Yates  and  state 
of  New  York.  For  a  more  particular  description  reference  is 
had  to  the  application  and  survey  of  the  assured.  No.  1213, 
on  file  with  this  company,  which  is  a  \varranty,  and  is  made  a 
part  of  this  contract." 

The  policy  provided  that  "this  entire  policy  shall  be  void 
if  the  insured  has  concealed  or  misrepresented  in  writing  or 
otherwise  any  material  fact  or  circumstance  concerning  this 
insurance,  or  the  subject  thereof,  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated  herein,  or  in  case 
of  any  fraud  or  false  swearing  by  the  insured  touching  any 
matter  relating  to  this  insurance  or  the  subject  thereof ,  whether 
before  or  after  a  loss.  *  *  *  This  entire  policy,  unless 
otherwise  provided  by  agreement  endorsed  hereon  or  added 
hereto,  shall  be  void  *  *  *  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership.  *  *  * 
If  an  application,  survey,  plan  or  description  of  property  be 
referred  to  in  this  policy  it  shall  be  part  of  this  contract  and 
a  warranty  by  the  insured." 
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The  written  application  signed  bj  the  plaintiff  contained 
the  following  questions  and  answers : 

"  35.  Title.     Have  yon  fee  simple  title  ?    Yes. 

"  37.  Is  title  or  possession  in  litigation  or  dispute  ?    No. 

"  38.  Incumbrance.  Is  there  any  mortgage  or  other  lien 
on  any  of  this  property  ?    No. 

"  51.  Have  you  any  reason  to  fear  incendiarism  ?    No. 

"  52.  Have  you  ever  suffered  loss  by  lire  ?    No.     When  ? 

"  53.  State  fully  the  origin,  Company  insured  in,  etc." 

Th'e  following  is  the  last  sentence  in  the  application :  "  And 
the  said  applicant  hereby  warrants,  covenants  and  agrees  to 
and  with  said  company  that  the  foregoing  is  a  full,  just  and 
true  exposition  of  all  the  facts  and  circumstances,  conditions, 
situation  and  values  of  and  title  to  the  property  to  be  insured 
and  is  offered  as  a  basis  of  insurance  requested  and  is  made  a 
special  warranty,  the  same  as  if  written  on  the  face  of  the 
policy,  and  the  statement  is  offered  and  received  and  to 
be  taken  and  to  have  the  effect  of  a  warranty  and  not  a 
representation."    , 

On  the  13th  of  October,  1903,  barn  No.  1  and  the  personal 
property  contained  therein  were  wholly  destroyed  by  fire. 

The  complaint  was  in  the  usual  form,  and  the  defendant 
pleaded,  among  other  defenses,  a  breach  of  said  warranty 
relating  to  title,  unconditional  and  sole  ownership,  incum- 
brances, reason  to  fear  incendiarism,  etc.  It  was  conclusively 
proved  upon  the  trial  that  at  the  date  of  the  policy,  as  well  as 
at  the  time  of  the  fire,  the  plaintiff  was  not  the  unconditional 
and  sole  owner  of  the  land  upon  which  the  buildings  insured 
were  situated,  for  he  owned  only  an  undivided  sixth  interest 
therein,  subject  to  the  debts  of  a  prior  owner,  and  an  action 
was  pending  with  a  lis  pendens  duly  filed  November  8th, 
1901,  to  collect  sucli  debts  by  a  sale  of  the  land.  It  also 
appeared  that  the  premises  were  subject  to  the  lien  of  a  judg- 
ment recovered  against  the  plaintiff  and  duly  docketed  in  the 
clerk's  office  of  Yates  county  on  the  5th  of  June,  1894. 

At  the  close  of  all  the  evidence  the  complaint  was  dismissed 
as  to  the  insurance  of  $450  on  the  barn,  upon  the  ground  that 
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there  was  a  breach  of  warranty  as  to  title  and  incumbrances. 
The  trial  judge,  however,  held  that  this  breach  did  not  affect 
the  contract  as  to  the  personal  property,  and  a  verdict  was 
directed  in  favor  of  the  plaintiff  for  the  value  thereof,  which 
was  left  to  the  jury  to  determine.  The  judgment  entered 
accordingly  was  affirmed  by  the  Appellate  Division,  two  of 
the  justices  dissenting. 

Hiram  li.  Wood  for  appellant.  The  complaint  should 
have  been  dismissed  as  to  the  entire  policy  because  of  the 
undisputed  breaches  of  the  warranties  contained  in  the  written 
application.  {Smith  v.  JS.  Ins,  Co.,  25  Barb.  497;  Highis  v. 
O.  Ins,  Co.,  66  Barb.  462 ;  Ripley  v.  ^.  Ins.  Co.,  30  N.  T. 
136 ;  Rohrbach  v.  O.  Ins.  Co.,  62  N.  Y.  47 ;  Alexander  v. 
G.  Ins.  Co.,  66  N.  Y.  464 ;  Graham  v.  F.  Ins.  Co.,  87  N.  Y. 
69;  Smith  v.  A.  Ins.  Co.,  118  K  Y.  518;  Clements  v.  C. 
Ins.  Co.,  29  App.  Div.  131 ;  Wilson  v.  H.  CM.  Ins.  Co.,  6 
N.  Y.  53 ;  Chaffee  v.  C  C  M.  Ins.  Co.,  18  N.  Y.  376.)  The 
evidence  offered  by  the  defendant  with  reference  to  previous 
fires,  that  they  were  of  incendiary  origin,  as  stated  by  the 
plaintiff,  and  that  as  to  the  last  fire  the  plaintiff  stated  that 
the  buildings  were  set  on  fire  by  enemies  of  his  who  had  a 
grudge  against  him,  was  improperly  excluded.  {Rohrbach  v. 
G.  Ins.  Co.,  62  N.  Y.  47.) 

Calvin  J.  Huson  for  respondent.  The  contract  is  sever- 
able and  the  plaintiff  is  entitled  to  recover  his  loss  on  the  per- 
sonal property,  even  though  there  was  such  a  breach  of  war- 
ranty as  to  the  insurance  upon  the  buildings  as  precludes  a 
recovery  for  loss  upon  the  dwelling  house.  {Kings  v.  T.  C. 
P.  R.  Assn.,  35  App.  Div.  58 ;  Knowles  v.  A.  Ins.  Co.,  66 
Hun,  220 ;  Schuster  v.  D.  C.  Ins.  Co.,  102  N.  Y.  260 ;  Smith 
V.  H.  Ins.  Co.,  47  Hun,  30 ;  Mott  v.  C.  Ins.  Co.,  69  Hun, 
501 ;  Pratt  v.  D.  H.  M.  F.  Ins.  Co.,  130  N.  Y.  206 ;  MerriXi 
V.  A.  Ins.  Co.,  73  N.  Y.  452;  Tompkins  v.  11.  Im.  Co.,  22 
App.  Div.  380;  Adler  v.  G.  Ins.  Co.,  17  Misc.  Kep.347;  A. 
A.  G.  S.  Co.  V.  G.  F.  Ins.  Co.,  1  Misc.  Rep.  114.) 
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Vann,  J.  Whatever  our  views  might  be  if  the  question 
were  new,  we  regard  it  as  settled  that  where,  by  the  same 
policy,  different  classes  of  property,  each  separately  valued, 
are  insured  for  distinct  amounts,  even  if  the  premium  for  the 
aggregate  amount  is  paid  in  gross,  the  contract  is  severable  and 
a  breach  of  warranty  as  to  one  subject  of  insurance  only  does 
not  affect  the  policy  as  to  the  others,  unless  it  clearly  appears 
that  such  was  the  intention.  {Khowles  v.  American  Ins.  Co,^ 
66  Hun,  220 ;  142  X.  Y.  641 ;  Pratt  v.  Dwelling  House 
Mutual  Fire  Ins.  Co,^  130  N.  Y.  206,  221 ;  SchusUr  v. 
Dutchess  Co.  Lis.  Co.^  102  X.  Y.  260 ;  Ilerrman  v.  Adri- 
cUic  Fire  Ins.  Co.y  85  X.  Y.  162;  Merrill  v.  Agricultural 
Ins.  Co.j  73  N.  Y.  452 ;  Deidericks  v.  Com.mercial  Ins.  Co.^ 
10  Johns.  233 ;  Trench  v.  Chenango  Co.  Mutual  Ins.  Co.^  7 
Hill,  122.)  Some  early  cases  holding  the  contrary  doctrine 
are  no  longer  followed  in  this  state,  and  Smith  v.  Agrictd- 
tural  Ins.  Co.  (118  X.  Y.  518),  relied  upon  by  the  defendant, 
was  distinguished  in  the  Knowles  Case  {suprcC)^  because  the 
contract  provided  that  the  "  entire  policy  and  every  part 
thereof  ^^  should  be  void  if  tlie  property  insured  or  any  part 
thereof  was  incumbered.  In  the  Knowles  case,  as  in  the  case 
before  ns,  the  provision  was  simply  that  the  entire  policy 
should  be  void  in  case  of  a  breach,  and  the  recent  cases  hold 
that  this  means  the  entire  policy  so  far  as  it  relates  to  the 
subject  of  insurance  affected  by  the  breach,  because  a  sever- 
able policy  is  e(iuivalent  to  as  many  policies  as  there  are 
classes  of  property  separately  valued.  In  other  words,  the 
breach  avoids  the  entire  policy  relating  to  the  risk  to  which  the 
warranty  applies. 

The  claim  of  the  defendant  that  the  warranties  in  the 
application  have  a  different  effect  from  those  in  tlie  body  of 
the  policy  i&  not  sustained  by  the  authorities,  for  in  the  Pratt 
Case  {supra\  as  the  appeal  book  shows,  the  application  con- 
taining the  warranty  broken  was  referred  to  in  the  policy  and 
made  a  part  thereof,  yet  a  recovery,  although  denied  as  to 
Ihe  building,  was  allowed  as  to  the  personal  property.  More- 
over, the  application  now  before  us  provides  that  the  war- 
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ran  ties  therein  shall  be  "  the  same  as  if  written  on  the  face 
of  the.  policy,"  wliich  indicates  an  intention  that  they  should 
have  the  same  effect  only. 

Upon  the  trial  evidence  was  given  by  the  defendant  tend- 
ing to  show  that  for  more  than  twenty  years  the  plaintiff  had 
resided  on  a  farm  belonging  to  his  wife,  situated  about  one 
mile  from  the  farm  in  question.  He  worked  it  for  his  wife 
while  they  lived  thereon  and  after  moving  to  a  neighboring 
village  he  managed  it  for  her,  making  the  contracts  with  ten- 
ants who  worked  it  on  shares  and  settling  with  them.  The 
defendant  called  several  witnesses  to  show  tliat,  in  1892,  two 
stacks  of  clover  on  the  farm  of  the  plaintiff's  wife  while  so 
worked,  managed  or  controlled  by  him,  were  destroyed  by 
iire;  that  in  1896  a  barn  and  its  contents  on  the  same  farm 
were  burned ;  tliat  in  January,  1899,  the  house  upon  that 
farm  and,  in  November  of  the  same  year,  the  barns  thereon 
with  the  contents  were  destroyed  in  the  same  way.  All  this  . 
property  was  insured  when  it  was  thus  burned. 

The  defendant  sought  to  show  by  these  witnesses  that 
before  the  policy  in  question  was  issued  the  plaintiff  had 
stated  to  them  that  these  lii'es  were  of  incendiary  origin,  and 
that  some  of  them  were  set  by  enemies  of  his  because  of  a 
grudge  they  had  against  liim  on  account  of  certain  transac- 
tions. The  evidence  was  excluded  on  the  objection  of  the 
plaintiff  that  it  was  immaterial  and  incompetent. 

The  exception  to  these  rulings  raised  reversible  error.  As 
the  plaintiff  had  stated  in  his  application  that  he  had  no  reason 
to  fear  incendiary  fires,  the  defendant  had  the  right  to  show 
his  declarations  that  these  numerous  fires  had  been  caused  by 
his  enemies  on  account  of  their  feeling  toward  him.  While  the 
fires  occurred  on  his  wife's  premises  and  destroyed  her  property 
only,  still  if  he  thought  when  he  made  the  application  that 
tliey  were  kindled  by  his  enemies  because  they  liad  a  grudge 
against  him,  it  bore  on  the  truth  of  his  statement  that  he  had 
no  reason  to  "  fear  incendiarism."  Although  two  of  the  fires 
were  somewhat  remote  in  time,  two  of  them  were  compara- 
tively recent  and  they  all  occurred  on  his  wife's  farm  which 
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he  controlled  aixl  which  was  near  his  own.  His  admission 
that  they  were  owing  to  the  crimes  of  incendiaries,  com-, 
mitted  out  of  malice  toward  him,  would  have  authorized  the 
jury  to  find  a  breach  of  the  warranty  to  the  eflfectthat  he  had 
no  reason  to  fear  a  repetition  of  those  crimes  with  reference 
to  the  property  upon  which  he  sought  insurance.  The  moral 
hazard,  to  which  insurers  properly  give  much  heed,  was  mate- 
rially increased  by  the  danger  that  his  enemies  would  destroy 
his  property  as  they  had  previously  destroyed  that  of  his  wife 
and  for  the  same  reason.  Even  if  the  fact  covered  by  the 
warranty  had  not  been  material  to  the  risk,  as  he  warranted 
it  to  be  true,  the  policy  was  void  unless  it  was  true.  This 
warranty  applied  with  equal  force  to  every  part  of  the  con- 
tract, regardless  of  the  separate  valuations,  for  it  necessarily 
affected  real  and  personal  property  in  the  same  way.  He 
agreed  that  his  answer  to  a  certain  question  should  be  a  war- 
ranty and  he  was  bound  by  his  agreement,  even  if  the  fact 
called  for  did  not  increase  the  hazard.  A  representation  is 
collateral  to  the  contract  and  to  be  effective  must  be  material 
to  the  risk,  but  a  warranty,  whether  material  or  not,  being 
part  of  the  contract,  has  the  force  of  a  condition  precedent 
and,  unless  it  is  true,  the  insurer  is  not  bound  by  his  promise. 
As  the  plaintiff  expressly  warranted  that  his  answer  as  to  fear 
of  incendiarism  wastrue,  while  the  evidence  excluded  would 
have  tended  to  show  that  it  was  not  true,  the  defendant  was 
prevented  from  establishing  a  defense  duly  set  forth  in  the 
answer.     This  error  requires  a  reversal  and  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

OuLLEN,  Ch.  J.,  Gbat,    Edwabd  T.  Baktlett,    Haight, 
WiLLAKD  Babtlbtt  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc, 
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Eugene  E.  IIinkle  et  al.,  Kespondents,  v,  Jacob  A.  Zimmeb- 
MAN,  Appellant. 

'  1.  Abbitration — Application  op  Particdlar  Code  Provisions 
(§§  2365-2886)  to  CosfSfON-LAW  Arbitrations.  While  chapter  17,  title 
8,  of  the  Code  of  Civil  Procedure  does  not  affect  commou-law  arbitrations, 
"  except  as  otherwise  especially  prescribed  "  (§  2386),  this  clause  indicates 
that  there  are  provisions  therein  that  were  intended  to  include  and  apply 
to  such  arbitrations. 

2.  Common-law  Arbitbation  —  Waiver  op  Oatb  Must  Be  in  Writ- 
ing—Code Civ.  Pro.  §  2369.  Section  2369  of  the  Code  of  Civil  Proced- 
ure, providing  that  ** arbitrators  selected  either  as  prescribed  in  this  title 
or  otherwise  must  be  sworn,  *  *  *  unless  the  oath  is  waived  by  the 
written  consent  of  the  parties  to  the  submission  or  their  attorneys,"  applies 
to  arbitrators  selected  under  a  common-law  arbitration;  they  must  be 
sworn,  and  wheie  a  waiver  is  relied  upon  to  defeat  the  award  it  must  be 
in  writing  the  same  as  in  statutory  arbitrations. 

HinkU  V.  Zimmerman,  102  App.  Div.  616,  affirmed. 

(Argued  February  9,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
7,  1905,  which  affirmed  a  judgment  of  Special  Term  setting 
aside  an  award  in  favor  of  defendant  on  the  submission  of  a 
controversy  to  arbitration. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Benja/inin  G,  Paakua  and  Gibson  Putzel  for  appellant. 
The  statutory  oath  required  by  the  provisions  of  section  2369 
of  the  Code  may  be  waived  by  acts  of  the  parties  as  well  as 
by  written  consent.  {Day  v.  Harnmond,  67  N.  Y.  479; 
Howard  v.  Sexton,  4  N.  Y.  167 ;  Matter  of  N,  T.,  W.  S.  <& 
B.  R.  B.  Co.,  36  Hnn,  478 ;  Waasum  v.  Feeney,  121  Mass. 
94 ;  Johns  v.  Hodges,  46  Am.  Rep.  722 ;  Cutter  v.  Cutter, 
16  J.  &  S.  470.) 

Jaines  W.  McElhinney  for  respondents.  Under  section 
2369  of  the  Code  the  arbitrators  and  witnesses  must  be  sworn  ^ 
even  when  the  submission  to  arbitration  is  of  such  an  informal 
character  as  to  be  held  a  "  common-law  "  submission.     {N.  T, 
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Z.  ds  W.  W.  Co.  V.  Schneider,  119  N.  T.  475 ;  Flannery  v. 
Sahaffiathy  134  N.  T.  85.)  A  waiver  must  be  evidenced  by  the 
written  consent  of  the  parties  or  their  attorneys.  {Flannery 
V.  Sahagian,  134  N.  Y.  85 ;  Code  Civ.  Pro.  §  2369.) 

Haight,  J.  This  action  was  brought  to  set  aside  an  award 
made  by  arbitrators  and  an  umpire,  nnder  a  submission  of  a 
controveray  between  the  parties  hereto,  upon  the  ground  that 
neither  tlie  arbitrators  nor  the  umpire  took  the  required  statu- 
tory oath  before  entering  npon  their  duties. 

The  trial  court  found  as  facts  that  the  plaintiffs  did  not 
know  that  neither  the  arbitrators  nor  umpire  had  taken 
the  required  statutory  oatli  until  after  the  rendition  of  the 
said  umpire's  decision ;  and  that  the  taking  of  the  required 
oaths  was  not  waived  by  the  written  or  verbal  consent  of  the 
parties  or  their  attorneys,  and  as  conclusion  of  law  that  the 
award  rendered  was  null  and  void  and  should  be  set  aside. 
The  appellant  contends  that  the  award  made  was  upon  a  com- 
mon-law arbitration  and  that  under  the  evidence  the  trial 
court  should  have  found  that  the  oaths  of  the  arbitrators  and 
umpire  were  waived  by  the  conduct  of  the  parties.  We  think 
that  the  evidence  justifies  the  finding  of  the  trial  court,  but 
inasmuch  as  a  question  of  law  is  raised  with  reference  to  the 
construction  of  the  Code  of  Civil  Procedure  upon  the  subject 
we  have  concluded  to  determine  that  question. 

It  may  be  conceded  that  the  provisions  of  chapter  seven- 
teen, title  eight,  of  the  Code  of  Civil  Procedure  generally  have 
reference  to  statutory  arbitrations.  The  concluding  clause  of 
section  2386  is  that  "  except  as  otherwise  expressly  prescribed 
therein,  this  title  does  not  uffect  a  submission  made  otherwise 
than  as  prescribed  therein,  or  any  proceedings  taken  pursuant  to 
such  a  submission,  or  any  instrument  collateral  thereto."  As  we 
understand  this  provision,  it  was  not  intended  to  affect  com- 
mon-law arbitrations  **  except  as  otherwise  expressly  pre- 
scribed." It  is  thus  apparent  from  the  exception  contained 
in  the  provision  that  there  are  provisions  to  be  found  in  the 
title  that  were  intended  to  include  and  apply  to  common- 
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law  arbitrations.  Such  an  exception  is  to  be  found  in  section 
2383,  which  provides  that  "  A  submission  to  arbitration,  made 
either  as  prescribed  in  this  title  or  otherwise^  cannot  be 
revoked,"  etc.  This  provision  was  considered  in  the  case  of 
iT.  T.  Z.  <&  W.  W.  Co.  V.  Schnieder  (119  K  Y.  475,  478), 
and  it  was  lield  that  the  words  "  or  otherwise "  necessarily 
included  common-law  submissions  to  arbitration.  We  also 
are  of  the  opinion  that  another  exception  is  to  be  found  in  the 
provisions  of  section  2369,  which  provides  that  "  Before  hear- 
ing anj  testimony,  arbitrators  selected  either  as  prescribed  in 
this  title  or  otherwise  must  be  sworn,  by  an  officer  designated  in 
section  842  of  this  act,  faithfully  and  fairly  to  hear  and  examine 
the  matters  in  controversy,  and  to  make  a  just  award,  according 
to  the  best  of  their  understanding;  unless  the  oath  is  waived 
by  the  written  consent  of  the  parties  to  the  submission  or  their 
attorneys."  The  words  "or  otherwise"  herein  referred  to 
indicate  a  legislative  intent  to  extend  the  requirement,  that 
an  arbitrator  should  be  sworn,  not  only  *  to  those  celected 
under  the  provisions  of  the  title,  but  as  well  to  those  selected 
under  a  common-law  arbitration.  This  being  so,  it  follows 
that  they  must  be  sworn  unless  the  oath  is  waived  by  the 
written  consent  of  the  parties  to  the  submission  or  their  attor- 
neys. The  provision  with  reference  to  the  waiving  of  the 
oath  was  inserted  in  the  revision  of  the  Code  in  1880.  In  con- 
sidering it  in  the  case  of  Flaniiei^y  v.  Sahagian  (134  N.  Y. 
85,  90),  we  said :  "  It  appears  to  us  that  the  clause  referred  to 
in  section  2369  of  the  Code  was  intended  to  provide  a  rule  of 
evidence  from  which  the  question  of  waiver  may  be  deter- 
mined. The  evidence  required  to  establish  such  waiver  is 
the  written  consent  of  the  parties  or  their  attorneys.  This 
requirement  is  not  harsh  or  unjust.  Parties  who  wish  to  sub- 
mit their  controversies  to  arbitration  under  the  provisions  of 
the  Code,  will  find  it  no  more  difficult  to  comply  with  the  pro- 
visions of  this  section  than  that  of  any  other  section.  We  regard 
the  added  provisions,  as  wise  and  beneficial.  It  will  tend  to 
relieve  the  courts  and  suitors  of  the  numerous  motions  which 
were  formerly  made  to  set  aside  reports  by  reason  of  irregulari- 
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ties  similar  to  the  one  under  consideration.  Under  the  former 
practice,  the  question  as  to  whether  there  was  or  was  not  a 
waiver  was  usually  controverted,  and  had  to  be  determined 
upon  aflBdavits  read  upon  the  motion.  This  is  now  disposed 
of  by  the  provision  of  the  Code,  which  requires  such  waiver 
to  be  established  by  the  written  consent  of  the  parties  or 
their  attorneys."  In  that  case  we  also  considered  that  of 
Cutter  V.  Cutter  (16  J.  &  8.  470)  which  had  reference  to  a 
common-law  arbitration  and  we,  therefore,  held  that  it  was 
distinguishable  upon  that  ground.  But  we  have  now  reached 
the  conclnsion  that  we  should  go  farther  and  expressly  over- 
rule the  determination  in  that  case  so  far  as  this  question  is 
concerned,  and  that  the  same  rule  with  reference  to  evidence 
required  in  determining  whether  or  not  there  was  a  waiver  of 
the  oaths  of  the  arbitrators  should  apply  to  common-law  arbi- 
trations as  well  as  to  those  provided  by  the  statute.  The  rea- 
sons for  it  ere  apparent ;  the  parties  in  this  case  have  engaged 
in  a  long  and  expensive  litigation  through  the  courts,  which 
under  the  provisions  of  the  section  referred  to  would  have 
been  obviated  had  the  question  been  determined  by  the 
written  stipulation  of  the  parties  or  tiieir  attorneys. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann, 
WiLLABD  Bartlett  and  Chase,  JJ.,  concur. 

Judgment  affirmed,  etc. 


Jam^s  S.  Thompson  et  al.,  Respondents,  v.  Henry  Wittkop, 
a^  Treasurer  of  St.  Andrew's  Ghurcp  Society,  Appellant, 
Impleaded  with  Another. 

Pleading -^Denial  Should  Be  Clear  and  Specific  — Code  Cnr. 
Pro.  §  600.  A  deuial  contained  in  an  answer  of  aU  the  aUegations  con- 
tained in  specified  folios  of^a  complaint,  except  as  hereinafter  admitted, 
is  not  good  pleading.  It  should  not,  however,  be  treated  as  a  nullity  and 
thereby  lieprive'  the  defendant  of  his  fight*  to  trial  or  to  amend;  the  proper 
remedy  is  by  a  motion  to  have  the  answer  made  more  specific  an^  certain. 
- .  TJiompson  v.  Wittkop,  97  App.  Div.  642,  reversed. 

(Argued  February  8,  1906;  decided  February  16,  1^6.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  tie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  28,  1904,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D,  E.  Brong  for  appellant.  The  answer  is  sufBicient  in 
law  to  raise  an  issue  of  fact.  {Crosley  v.  Kdbh^  22  Wkly.  Dig, 
570 ;  3  How,  Pr.  [N.  S.]  37 ;  Vamum  v.  Hart,  47  Hun,  188 ; 
Avery  v.  iT.  Y.  0.  li.  R.  Co,,  29  N.  T.  S.  K  918 ;  WiUiamH 
V.  Lindhlorn,  68  Hun,  174 ;  Lyth  v.  Green,  21  App.  Div. 
300 ;  MelcJier  v.  Kreiser,  28  App.  Div.  362 ;  Calkins  v.  Bol- 
ton, 98  N.  r.  511 ;  Baylies  v.  Stimson,  110  N.  Y.  621 ; 
PeopU  V.  N.  By.  Co.,  42  N.  Y.  220 ;  Smith  v.  Gratz,  59 
How.  Pr.  274;  Haines  v.  Herrick,  9  Abb.  [N.  C]  386; 
Barton  v.  Grifin,  24  Misc.  Eep.  455.)  This  answer  is  not 
open  to  the  objection  that  it  merely  gives  a  different  version  or 
statement  of  the  facts  contrary  to  those  stated  in  the  complaint 
unaccompanied  by  any  denial.  {AUis  v.  Leonard,  22  Alb. 
L.  J.  28 ;  46  N.  Y.  688.)  The  plaintiffs  remedy  is  by  special 
motion  to  compel  the  defendant  to  make  the  answer  definite 
and  certain,  or  at  least  by  demurrer.  (Abb.  Tr.  Br.  §§  579, 
580;  Greenfield  v.  M,  M,  Z,  Ins.  Co.,  47  N.  Y.  ^37;  Pot- 
ter V.  Frail,  67  How.  Pr.  445 ;  Spies  v.  Roberts,  18  J.  &  S. 
301;  Burley  v.  G.  A.  Bank,  111  U.  S.  216;  Smith  v.  Coe^ 
179  N.  Y.  169 ;  Gilbert  v.  Cram,  12  How.  Pr.  455 ;  WhiU 
Y.Spencer,  14  K  Y.  247;  King  v.  McKeUer,  109  N.  Y. 
225 ;  Simmer  v.  Cowan,  56  Barb.  397 ;  Tillson  v.  Clark,  45 
Barb.  181 ;  Reynolds  v.  Lownshury,  6  Hill,  535.) 

Ray  M,  Stanley  for  respondents.  The  defendant's  answer 
is  a  nullity.  {Avery  v.  N.  Y.  C  <&  H.  R.  R.  R.  Co.,  24 
N.  Y.  S.  E.  918  ;  Zyth  v.  Green,  21  App.  Div.  300 ;  Baylis  v. 
Stimson,  110  N.  Y.  621 ;  Melcher  v.  Ereiser,  28  App.  Div. 
362;  Williams  v.   Lindblom,   68   Hun,   174.)     The  second 
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daase  of  defendant's  attempted  denial  is  absolutely  unauthor- 
ized. {M.  Mfg.  Co.  V.  Salter,  16  Abb.  [N.  C]  305 ;  Clark 
V.  Dillarij  97  K  T.  373 ;  Barton  v.  Griffin^  36  App.  Div. 
572;  Miller  v.  McCloahy,  9  Abb.  [K  C]  303.)  Where 
there  is  no  general  or  specific  denial  of  the  material  allegations 
of  a  complaint,  the  material  facts  alleged  are  not  controverted 
or  put  in  issue  by  matter  alleged  in  the  answer  which  is 
merely  inconsistent  with  the  facts  set  forth  in  the  complaint 
or  from  which  a  denial  of  such  facts  may  be  implied  or 
inferred.  The  specific  facts  stated  must  be  such  as  necessarily 
controvert  the  allegations  of  the  complaint.  (  Wood  v.  Whit- 
ing, 21  Barb.  190 ;  Maraton  v.  Swett,  66  N.  Y.  210 ;  Rodgera 
V.  Cleinmt,  162  N.  Y.  428;  Smith  v.  Coe,  170  N.  Y.  167; 
Soper  V.  St.  R.  P.  Co.,  76  App.  Div.  411 ;  Fleiachman  v. 
Stem,  90  K  Y.  110 ;  West  v.  A.  E.  Bank,  44  Barb.  179.) 
Plaintiffs  seasonably  raised  the  objection  to  the  suificiency  of 
the  answer.  (  Wachter  v.  Qiiemer^  29  N.  Y.  547 ;  TiUon  v. 
Clark,  45  Barb.  178.) 

Haight,  J.  The  order  of  reversal  as  entered  by  the  Appel- 
late Division  was  solely  upon  the  ground  that  the  answer  did 
not  contain  any  general  or  specific  denial  of  the  allegations  of 
the  complaint  in  conformity  with  the  requirements  of  section 
500  of  the  Code  of  Civil  Procedure.  The  cause  of  action  set 
forth  in  the  complaint  was  for  seats  furnished  a  cliurch  at  the 
special  instance  and  request  of  the  defendant,  for  which  the 
plainti£E  was  to  be  paid  what  the  same  Were  fairly  and  reason- 
ably  worth.  The  denial  contained  in  the  answer  is  as  follows : 
"And  for  his  second  and  further  separate  defense  this  defend- 
ant further  denies  all  the  allegations  contained  in  folios  four 
and  five  of  said  complaint  except  as  hereinafter  expressly 
specifically  admitted  or  otherwise  alleged,  denied  and  contro- 
verted." Then  follows  the  third  allegation  of  the  answer  as 
a  separate  defense  to  the  effect  that  the  seats  were  furnished 
to  the  church  under  an  agreement  to  pay  three  dollars  for 
each  seat  and  that  the  same  had  been  paid  for  in  full. 

While  we  have  examined  all  of  the  authorities  cited  by 
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counsel  in  this  case  bearing  upon  the  question,  we  shall  not 
here  allude  to  them  or  attempt  to  harmonize  them  farther 
than  to  state  that  we  have  found  none  which  we  regard  as 
controlling  upon  this  court.  Before  the  Code,  pleadings  were 
strictly  construed  against  the  pleader,  but  under  the  Code 
they  ''  must  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties."  (Code  Civ.  Pro.  §  519.)  No 
particular  forin  of  denial  of  the  allegations  of  the  complaint 
is  prescribed.  The  denial,  however,  should  be  clear  and 
specific,  such  as  to  at  once  apprise  the  parties  and  the  court 
of  the  hiatter  controverted.  The  form  used  by  tlie  defend- 
ant in  this  case  is  not  to  be  commended.  It  is  about  as  cum- 
bersome as  any  that  could  well  be  devised,  and  has  often  been 
severely  criticised  by  the  courts.  The  original  folios  upon  a 
complaint  are  almost  always  changed  in  the  record  made  up 
for  review,  and  consequently  it  then  becomes  impossible  for 
the  appellate  court  to  determine  the  matter  controverted.  In 
many  cases  the  form  of  denial  used  might  be  so  indefinite  and 
uncertain  as  to  leave  a  doubt  as  to  the  allegations  of  the  com- 
plaint intended  to  be  put  at  issue,  but  in  such  cases  we  doubt 
the  propriety  of  treating  the  denial  as  a  nullity  and  thereby 
depriving  the  party  of  his  right  to  trial  or  to  amend  his  plead- 
ings. We  think  the  better  practice  is  to  move  to  have  the 
pleading  made  more  specific  and  certain. 

In  this  case  the  original  folios  are  given.  The  denial  is  as 
to  the  allegations  contained  in  folios  four  and  five.  Folio 
four  begins  with  a  paragraph  of  the  complaint,  and  that  folio 
and  the  one  which  follows  it  embraces  all  of  the  remaining 
allegations  of  the  complaint  down  to  the  demand  for  judg- 
ment, so  that  tliere  is  no  chance  for  misunderstanding  as  to 
the  matter  denied  in  that  regard.  The  allegation  which  fol- 
lows, to  the  effect  that  the  contract  was  to  pay  a  definite  sum 
agreed  upon  for  each  seat  furnished,  is  also  so  clear  and 
specific  as  to  leave  no  room  for  doubt  as  to  the  issue  raised  for 
trial.  We,  therefore,  are  of  the  opinion  that  the  pleading  in 
this  case  as  construed  by  the  trial  court  afforded  "  substantial 
justice  between  the  parties." 
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The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  entered  upon  the  verdict  affirmed,  with 
costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann, 
WiLLARD  Bartlett  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 


Harrt   Content  et   al.,  Eespondents,  v.   Peter    Banner, 

Appellant. 

1.  Conversion  —  Sale  op  Secusities  by  Stockbroker  Without 
Notice  of  Time  or  Place.  Where  a  stockbroker  buys  securities  for  a 
customer,  altl^ough  he  advances  the  whole  amount  necessary  for  the  pur- 
chase, instead  of  requiring  a  margin,  the  relation  of  pledgee  and  pledgor 
exists  between  the  parties;  and  a  sale  of  the  securities  by  the  broker, 
without  notice  of  the  time  and  place  of  sale,  constitutes  a  conversion,  in 
the  absence  of  an  agreement  dispensing  with  such  notice  or  providing  for 
otherwise  disposing  of  them. 

2.  Insufficient  Notice.  A  written  notice  to  take  up  securities 
bought  under  such  circumstances,  or  to  supply  sufficient  margin  to  carry 
them,  stating  that  unless  the  customer  made  suitable  arrangements 
"before  Wednesday  next  (August  13)  we  shall  sell  this  stock  for  your 
account  and  hold  you  responsible  for  the  loss,"  is  defective  in  that  it  con- 
tains no  proper  statement  as  to  the  time  or  place  of  sale;  and  in  the  absence 
of  any  agreement  dispensing  with  such  notice,  a  sale  '*  on  the  curb,'*  the 
customer  having  failed  to  respond  on  the  day  specified,  constitutes  a 
conversion. 

Content  v.  Banner,  96  App.  Div.  625,  reversed. 

(Argued  January  18,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
20,  1904,  affirming  a  judgment  in  favor  of  plaintifEs  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Otto  Horwitz  for  appellant.  The  relationship  of  pledgee 
and  pledgor  existed  between  plaintiffs  and  the  defendant. 
{Markham  v.  Jaudon,  41  N.  Y.  235 ;  Baker  v.  Drake^  66 
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K  T.  518 ;  Gruman  v.  Smith,  81  N.  Y.  25.)  The  relation- 
ship of  a  stockbroker  to  his  client  being  that  of  pledgee  and 
pledgor,  the  stockbroker  must,  before  selling  the  stock  of  his 
client,  the  pledgor,  give  notice  of  the  time  and  place  of  sale 
to  the  client,  and  the  mere  failure  of  the  client  to  furnish 
margins  after  notice  of  decline  in  the  market  and  a  demand 
for  margins  is  insufficient  to  authorize  the  broker  to  sell  the 
stock.  {Lewis  v.  Graham^  4  Abb.  Pr.  106 ;  Brown  v.  Ward, 
3  Duer,  660 ;  Taylor  v.  Ketckam,  5  Eobt.  507 ;  Mar^kham  v. 
Jaudon,  41  N.  Y.  235 ;  Gruman  v.  Smith,  81  N.  Y.  25 ; 
Str(mg  v.  N.  M,  B,  Assn.,  45  N.  Y.  718.)  The  sale  by  the 
plaintiflEs  of  defendant's  stock  on  the  "  curb "  was  an  unau- 
thorized and  improper  sale.  {Rankin  v.  McCullough,  12 
Barb.  103 ;  TJslier  v.  Van  Yranken,  48  App.  Div.  416 ;  Brass 
V.  Worth,  40  Barb.  648 ;  Dykers  v.  Allen,  7,  Hill,  497 ; 
Wickes  V.  Hatch,  62  N.  Y.  435 ;  Ogden  v.  Zathrop,  65  K  Y. 
152 ;  Brown  v.  Ward,  3  Duer,  660 ;  Wheeler  v.  Newhould, 
16  N.  Y.  392.)  The  sale  of  the  defendant's  stock  by  the 
plaintiffs  being  an  invalid  and  illegal  sale,  constituted  a  con- 
version by  the  plaintiffs  of  defendant's  stock  for  which  they 
were  answerable  in  damages.  {Minor  v.  Beveridge,  141 
N.  Y.  399.)  The  court  erred  in  ruling  as  a  matter  of  law  that 
the  sale  by  the  plaintiffs  of  defendant's  stock  was  a  lawful  and 
valid  sale,  and  further  erred  in  ruling  as  a  matter  of  law  that 
the  amount  of  plaintiffs'  recovery  is  not  to  be  reduced  by  rea- 
son of  any  irregularity  in  the  sale  or  notice  of  sale,  and  fur- 
ther erred  in  refusing  to  submit  to  the  jury  the  question  as  to 
the  damages  sustained  by  the  defendant  through  said  sale. 
{Ejo  parte  Coykendall,  6  Cow.  33 ;  Carpenter  v.  Sheldon,  6 
Sandf.  97;  Hodgkins  v.  Mead,  119  N.  Y.  172;  Brigga  v. 
HiUon,  99  N.  Y.  531 ;  Parker  v.  Lanney,  58  N.  Y.  469 ; 
Haztwell  v.  Coarsen,  81  N.  Y.  630 ;  Ladd  v.  ^.  Ins.  Co., 
147  N.  Y.  478;  Biggins  v.  Eagleton,  155  N.  Y.  466;  Ten 
Eyck  V.  Whitheck,  156  N.  Y.  341.) 

Charles  E.  Rushmore  for  respondents.      Notice   of  the 
intended  sale  was  sufficient  and  the  defendant  is  estopped 
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from  criticising  the  fact  or  the  form  of  such  notice.  (  Wright 
V.  Bank  of  Metropolisy  110  N.  Y.  245  ;  Markham  v.  Jaudon^ 
41 N.  T.  239 ;  Stokes  v.  Mackey,  147  N.  Y.  234 ;  ConweU  v. 
Haight,  21  K  Y.  462  ;  Shaw  v.  i?.  Ins.  fi?.,  69  N.  Y.  286 ; 
Van  Taaad  v.  G.  Ins.  Co.,  28  App.  Div.  163 ;  Hart  v.  Hart, 
45  App.  Div.  280 ;  Hicks  v.  B.  A.  Ins.  Co.,  162  K  Y.  304.) 

"WiLLABD  Baetlett,  J.  This  action  was  brought  to  recover 
a  balance  alleged  to  be  due  upon  a  stock  transaction  in  which 
the  plaintiffs  acted  as  stockbrokers  for  the  defendant. 

The  plaintiflEs  on  April  21,  1900,  bought  stocks  for  the 
defendant,  as  his  brokers,  without  requiring  the  advance  of 
any  margin  by  him  and  carried  the  same  for  him  for  several 
months  when  they  requested  the  defendant  to  receive  the 
shares  so  purchased  and  pay  the  purchase  price  thereof  and 
their  commissions.  He  did  not  comply  with  this  request  and 
thereafter,  under  date  of  August  8,  1900,  the  plaintiffs  sent 
to  the  defendant  a  letter,  the  only  portion  of  which  material 
to  this  appeal  is  as  follows :  ^'  Inasmuch  as  the  stock  has  not 
yet  been  sold  we  wish  to  give  you  a  further  opportunity  to 
take  it  up  or  to  supply  us  with  sufficient  margin  to  carry  it  if 
you  so  desire.  If,  however,  yon  do  not  make  suitable  arrange- 
ment in  this  respect  before  Monday  next  (August  13)  we  shall 
sell  this  stock  for  your  account  and  hold  you  responsible  for 
the  loss." 

No  further  or  other  notice  of  the  intended  sale  was  given. 
On  August  13,  1900,  the  stocks  were  sold  by  the  plaintiflfs 
"  on  the  curb,"  that  is  to  say,  in  the  roadway  near  the  side- 
wait  in  Broad  street  in  the  city  of  New  York,  where  brokers 
gather  and  deal  in  securities  which  are  not  listed  at  the  New 
York  Stock  Exchange.  The  sale  resulted  in  a  loss  with  which 
the  plaintiflEs  sought  to  charge  the  defendant  in  this  "action. 
The  trial  judge  ruled  that  the  amount  of  the  plaintiflEs'  recov- 
ery was  not  to  be  reduced  by  reason  of  any  irregularity  in  the 
notice  of  sale  or  by  any  irregularity  in  the  sale  itself;  to 
which  ruling  the  defendant  excepted.  Exception  was  also 
taken  by  the  defendant  to  the  refusal  of  the  court  to  submit 


124  Content  v.  Bannee.  [Feb., 

Opinioa  of  the  Court,  per  Willaud  Bartlett.  J.     [VoL  184. 


to  the  jury  the  question  of  the  market  value  of  the  stock  and 
t )  the  refusal  to  submit  the  question  as  to  wliat  was  the  highest 
market  value  between  August  13  and  September  15,  1900. 
The  plaintiffs  recovered  a  verdict  for  the  whole  amount 
claimed. 

In  this  case,  although  the  brokers  advanced  the  whole  of 
the  amount  necessary  to  purchase  the  securities  instead  of 
only  a  percentage  thereof  (which  has  come  to  be  commonly 
known  as  a  margin)  the  relation  between  them  and  their  cus- 
tomer was  that  of  pledgees  and  pledgor,  as  in  Markham  v. 
Jaudon  (41  N.  Y.  235),  Baker  v.  Drake  (66  N.  Y.  518)  and 
many  other  cases  in  this  state  based  upon  speculative  stock 
transactions.  Under  the  contract,  arising  by  operation  of 
law,  out  of  the  relation  between  the  parties,  a  sale  of  the 
stock  by  the  brokere,  without  notice  of  the  time  and  place  of 
sale,  constituted  a  conversion,  in  the  absence  of  an  agreement 
dispensing  with  such  notice  or  providing  for  otherwise  dispos- 
ing of  the  pledged  property.  No  such  stipulation  existed 
here.  Tlie  notification  of  the  plaintiffs'  intention  to  sell  the 
stock,  contained  in  their  letter  of  August  8,  1900,  was  mani- 
festly defective  and  insufficient.  It  contained  no  statement 
of  the  time  when  it  was  proposed  to  offer  the  stock  for  sale 
nor  any  intimation  whatever  as  to  the  place  at  which  it  would 
be  sold.  The  language  was  such,  it  is  true,  as  to  convey  the 
idea  that  no  sale  would  be  attempted  before  the  following 
Monday,  but  there  was  no  other  indication  in  reference  to 
time.  It  was  impossible  to  gather  from  the  terms  of  the 
notice  whether  the  sale  would  take  place  on  Monday,  or  a 
week  or  a  month  thereafter,  or  on  any  day  in  the  intervening 
period.  As  to  the  proposed  place  of  sale,  the  notice  does  not 
contain  a  scintilla  of  information.  It  requires  only  the  most 
cursory  reading  of  the  letter  to  lead  to  the  conclusion  that  if 
the  defendant  was  entitled  to  any  notice  at  all  of  the  time 
and  place  of  the  sale  of  the  stocks  which  the  plaintiffs  Were 
carrying  for  him  such  notice  was  not  furnished  by  that  letter. 

But  it  is  suggested  that  the  defendant  was  not  entitled  to 
any  notice  of  sale  whatever,  because  by  his  answer  and  upon 
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the  trial  he  took  the  position  that  the  stocks  were  purchased 
under  an  arrangement  whereby  the  plaintiffs  were  bound  to 
sell  them  for  the  defendant's  account,  after  carrying  them  a 
few  days,  when  instructed  to  do  so;  that  the  defendant 
ordered  them  to  be  sold  within  three  days ;  and  that  the 
plaintiffs  neglected  to  comply  with  the  order,  by  reason  of 
which  the  defendant  sustained  damage  to  the  amount  of 
$525.  The  jury  found  against  the  defendant  on  this  claim, 
but  it  is  not  perceived  that  there  is  anything  in  it  which  pre- 
cludes the  defendant  from  insisting  that  if  the  plaintiffs  were 
carrying  the  stocks  for  him  under  his  agreement  to  pay  for 
them  when  required,  as  the  plaintiffs  asserted  was  the  fact, 
they  could  not  lawfully  sell  the  stock  without  notice. 

The  sale  "  on  the  curb  "  without  notice  was  clearly  a  con- 
version of  the  pledged  stock.  "For  a  conversion  of  the 
pledge,  the  pledgee  was  liable  for  the  damages  sustained  by 
the  defendant,  but  whether  they  would  equal  the  amount  of 
the  claim  would  depend  upon  the  facts  developed."  {Orip- 
ma/)i  V.  Smithy  81  N.  T.  25.)  In  holding,  as  he  did  in  sub- 
stance, that  the  sale  as  made  was  not  a  conversion,  the  learned 
trial  judge  took  the  question  of  the  defendant's  damages  by 
reason  of  the  conversion  out  of  the  case  altogether.  This,  we 
think,  was  error  demanding  a  reversal  of  the  judgment,  and 
a  new  trial  should  be  granted," costs  to  abide  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  WeIkneb  and 
HiscocK,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  John  Hill, 
Respondent,  v.  Henry  Hesterberg,  as  Sheriff  of  the 
County  of  Kings,  Appellant. 

The  People  of  the  State  of  New  York  ex  rel.  August 
SiLZ,  Eespondent,  v.  Henry  Hesterberg,  as  Sheriff  of  the 
County  of  Kings,  Appellant. 

1.  Constitutional  Law  — Forest,  Fish  and  Game  Law  — Provi- 
BiON  Prohibiting  I'ossession  of  Game  During  Close  Season  Consti- 
tutional (Const.  Art.  1,  §  6).  The  provisions  of  the  Forest,  Fish  and 
Game  Law  (L.  1900,  ch.  20,  as  amd.  by  L.  1902,  ch.  194;  L.  19l2,  ch.  317, 
and  L.  1904,  ch.  588),  prohibiting  the  possession  of  game  coming  from 
without  the  state  during  the  close  season  is  not  unconstitutional  as  a 
deprivation  of  property  without  due  process  of  law  and  is  a  valid  exer- 
cise of  the  police  power  of  the  state. 

2.  Power  op  Congress  to  Authorize  Enactment  op  New  York 
State  Law  Prohibitino  Importation  and  Possession  op  Foreign 
Game  During  Close  Season.  Congress  can  authorize  an  exercise  of  the 
police  power  by  a  state,  which  without  such  authority  would  be  an  uncon- 
stitutional interference  with  commerce;  and  the  act  of  Congress,  passed 
May  25,  1900,  providing,  "That  all  dead  bodies  or  parts  thereof,  of  any 
foreign  game  animals,  or  game  or  song  birds,  the  importation  of  which  is 
prohibited,  or  the  dead  bodies  or  parts  thereof,  of  any  wild  game  ani- 
mals, or  game  or  song  birds  transported  into  any  state  or  territory,  or 
remaining  therein  for  iLse,  consumption,  sale,  or  storage  therein,  shall 
upon  arrival  in  such  state  or  territory  be  subject  to  the  operation  and 
effect  of  tho  laws  of  such  state  or  territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  and  in  the  same  manner  as  though  such 
animals  or  birds  had  been  produced  in  such  state  or  territory,  and  sball 
not  be  exempt  therefrom  by  reason  of  being  introduced  therein  in  origiuiil 
packages  or  otherwise,"  confers  upon  the  state  of  New  York  the  power 
to  enact  laws  prohibiting  the  possession  of  the  bodies  or  flesh  of  game  ani- 
mals or  birds,  within  certain  periods,  whether  the  same  be  taken  within 
the  state  or  imported  from  another  state  or  from  foreign  countries. 

3.  Construction  of  Complaint  upon  Which  Warrant  for  Viola- 
tion of  Game  Law  Is  Issued.  Where  the  affidavit  upon  which  a  warrant 
was  issued  for  the  arrest  of  a  defendant  for  violating  the  provisions  of 
the  Forest,  Fish  and  Game  Law  states  that  the  defendant  had  in  his  pos- 
session, within  the  prohibited  time,  certain  dead  game  birds,  to  wit,  one 
imported  golden  plover  and  one  imported  grouse,  the  further  statement 
**  That  said  imported  golden  plover  and  imported  grouse  are  different 
varieties  of  game  bii*ds  from  the  game  birds  known  as  plover  and  grouse 
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in  the  state  of  New  York,  and  from  any  birds  native  to  America.  They 
are  different  in  form,  shape,  size,  color  and  marking  from  the  game  birds 
known  as  plover  and  grouse  in  the  state  of  New  York,"  cannot  be  urged 
as  a  defense,  since  such  statement  should  be  construed  as  meaning,  not 
that  the  bird  so  possessed  was  not  a  grouse,  but  that  it  was  a  different 
variety  of  grouse,  different  in  form,  shape  and  color,  from  that  which  is 
native  to  the  state  of  New  York;  it  is  for  the  legislature  to  determine  how 
far  it  is  necessary  or  wise  to  include  within  the  penal  provisions  of  the 
statute  birds  of  the  same  family  and  of  a  similar  character  though  differ- 
ing in  some  respects. 

Matter  of  Rill,  109  App.  Div.  917,  reversed ;  People  ex  rel.  Silz  v. 
Hesterberg,  109  App.  Div.  296,  reversed. 

(Argued  January  22,  1906;  decided  February  27, 1906.) 

Appeal  in  each  of  the  above-entitled  proceedings  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  November  29, 1905,  which 
reversed  an  order  of  Special  Term  quashing  a  writ  of  habeas 
corpus  and  directing  that  the  relators  be  discharged  from  the 
custody  of  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Julius  M.  MayeTy  Attorney- General  {Alexander  T.  Mason 
of  counsel),  for  appellant.  The  provisions  of  the  Forest,  Fish 
and  Game  Law  prohibiting  the  possession  of  plover  and  grouse 
during  the  close  season  apply  to  all  kinds  and  varieties  of 
plover  and  grouse,  whether  produced  in  this  state  or  imported 
here  from  abroad.  (L.  1900,  ch.  20 ;  L.  1902,  ch.  194 ; 
L.  1902,  ch.  317;  L.  1904,  ch.  588,  §§  106,  108,  140,  141; 
Bosenplaenter  v.  RoessUy  54  N.  Y.  265.)  The  Game  Law  as 
above  construed  is  a  fair,  reasonable  and  appropriate  exercise  of 
the  police  power  of  the  state.  {Lawtan  v.  Steele^  152  U.  S.  133 ; 
Phelps  V.  Racey,  60  N.  T.  10 ;  Roth  v.  State,  51  Ohio  St.  209 ; 
Javins  v.  United  States,  11  App.  Cas.  [D.  C]  345 ;  State  v. 
FarreU,  23  Mo.  App.  176 ;  Commonwealth  v.  Savage,  155  Mass. 
278 ;  Whitehead  v.  Smithers,  L.  R.  [2  C.  P.  D.]  553 ;  Ex  parte 
Maier,  103  Cal.  479 ;  Magner  v.  People,  97  111.  331 ;  MerriU  v. 
People,  48  N.  E.  Rep.  325;  State  v.  Randolph,  1  Mo.  App.  15.) 
The  act  of  the  legislature  making  the  possession  of  imported 
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game  unlawful  does  not  violate  the  provisions  of  the  State  or 
Federal  Constitutions.  {People  v.  Boatman^  180  N.  T.  1 ; 
Alexander  v.  Worthingtonj  5  Md,  488 ;  Michael  v.  Morey^ 
26  Md.  261 ;  Rohrbach  v.  G.  F.  I.  Co.,  62  N.  T.  47 ;  Geer 
V.  Connecticut^  161  U.  S.  519 ;  Matter  of  Rahrer,  140  U.  S. 
545;  Rhodes  v.  Iowa,  170  U.  S.  412;  Vance  v.  N.  A.  V. 
Co.,  170  U.  S.  438 ;  Matter  of  Van  Vliet,  43  Fed.  Rep.  761 ; 
Matter  of  Speckler,  43  Fed.  Rep.  653  ;  State  v.  Bixman,  162 
Mo.  1 ;  Matter  of  Bergen,  115  Fed.  Rep.  339 ;  Storage  v. 
Rossi,  69  Vt.  353 ;  State  v.  Intoxicating  Liquor,  95  Me.  140.) 
The  provisions  of  the  Lacey  Act  relate  to  foreign  as  well  as 
to  interstate  commerce,  and  birds  imported  into  New  York 
state  from  a  foreign  country  are  subject  upon  arrival  to  the 
police  laws  of  the  state.  {A.  S.  Co.  v.  Speed,  192  U.  S.  519 ; 
Brown  v.  State,  12  Wheat.  419 ;  May  v.  Ifew  Orleans,  178 
U.  S.  496.) 

John  F.  Clarice,  District  Attorney  {Robert  H.  Elder 
of  counsel),  for  appellant.  Congress  on  May  25,  1900,  passed 
the  so-called  Lacey  Act,  which  subjected  game  taken  without 
the  state  and  imported  therein  to  the  police  laws  of  the  state. 
This  law  had  the  effect  of  making  local  police  law  operative 
as  to  such  importations  to  the  full  extent  of  the  purpose  and 
end  of  such  statute  of  Congress.  (  Vance  v.  Vandercook  Co., 
170  U.  S.  438 ;  PeopU  v.  Bootman,  180  K  T.  1.)  The 
theory  advanced  by  the  learned  court  below  that  the  Lacey  Act 
in  extending  the  application  of  local  police  laws  has  no  refer- 
ence to  birds  imported  from  foreign  states  but  only  to  those 
imported  from  domestic  states  is  inaccurate.  {People  v. 
Bootman,  180  N.  Y.  1.) 

Edward  Lauterbach,  Edward  R.  Finch  and  John  B.  Cole- 
mam  for  August  Silz,  respondent.  The  possession  of  the  birds 
admitted  to  have  been  possessed  by  Silz  is  not  forbidden  by 
the  provisions  of  chapter  20  of  the  Laws  of  1900  known  as 
the  Forest,  Fish  and  Game  T>aw.  {People  v.  B.  F.  Co.,  164 
N.  T.  93  ;  Savings  Bank  v.  U.  S,  86  U.  S.  227 ;  People  v. 
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Bootman^  180  N.  Y.  1.)  The^  question  as  to  the  constitu- 
tiouality  of  the  provisions  of  tlie  Forest,  Fish  and  Game  Law, 
aa  applied  to  the  case  at  bar,  is  not  controlled  by  the  decision 
in  the  case  of  People  v.  Boatman  (180  N".  Y.  1).  {Matter  of 
Hearst  v.  Woelper,  183  K  Y.  274;  A.  S.  Co.  v.  Speed,  192 
tr.  S.  519.)  The  provisions  of  the  Forest,  Fish  and  Game 
Law  are  unconstitutional  in  that  they  deprive  the  individual 
of  his  property  without  due  process  of  law.  {Geer  v.  Con- 
necticiU,  161  IT.  S.  519 ;  People  v.  A,  B,  Co,,  42  Misc.  Kep. 
329 ;  Foster  v.  Scott,  136  N.  Y.  577 ;  People  v.  BooU 
man,  95  App.  Div.  469 ;  People  v.  Marx,  99  N.  Y.  377 ; 
People  V.  Biesecker,  169  N.  Y.  53.)  The  provisions  of  the 
Forest,  Fish  and  Game  Law  are  unconstitutional,  in  that  they 
unjustifiably  restrict  and  interfere  with  foreign  commerce. 
{Bowman  v.  C  &  N.  TT.  Ry.  Co.,  125  U.  S.  465 ;  Leisy  v. 
Hardin,  135  U.  S.  100;  Matter  of  Bahrer,  140  U.  S.  545; 
Vance  v.  Vandercook,  170  U.  S.  545 ;  Rhodes  v.  Iowa,  170 
U.  S.  412 ;  Colon  v.  Lisk,  153  N.  Y.  196 ;  Forster  v.  Scott, 
136  N.  Y.  584 ;  Mugler  v.  Kansas  City,  123  U.  S.  661 ;  Rol- 
Uns  V.  S.  T.  District,  120  U.  S.  493 ;  People  v.  Hawkins, 
157  N.  Y.  1.) 

Joh7i  L,  HiU  for  John  Hill,  respondent. 

CuLLEN,  Ch.  J.  The  relators  were  arrested  on  warrants 
charging  them  with  a  violation  of  the  Game  Law.  They 
sought  discharge  from  their  arrest  by  writs  of  habeas  corpus. 
On  the  return  to  those  writs  they  were  remanded  to  custody. 
On  appeal  to  the  Appellate  Division  the  orders  of  the  Special 
Term  were  reversed  and  the  relators  discharged  from  custody. 
From  those  orders  these  appeals  are  taken.  As  the  affidavits 
on  which  the  warrants  for  the  arrest  of  the  relators  were 
issued  differ  materially  in  their  statements  of  facts,  we  will 
first  consider  the  one  made  in  the  Hill  case.  The  affidavit 
avers  that  on  the  3rd  day  of  March  said  John  Hill  did  have 
in  his  possession  in  the  Clarendon  Hotel,  in  the  borough  of 
Brooklyn,  one  dead  body  of  a  bird  known  as  a  golden  plover, 
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and  one  dead  body  of  a  fowl  commonly  called  a  grouse ;  that, 
as  the  affiant  was  informed  and  believed,  the  said  plover  and 
grouse  were  taken  without  the  state  of  New  York,  to  wit, 
from  England  and  Russia,  and  thence  brought  into  the 
borough  of  Brooklyn. 

The  Forest,  Fish  and  Game  Law  (Chap.  20,  Laws  1900, 
amended  chaps.  194  and  317,  Laws  1902 ;  chap.  588,  Iaws 
1904),  by  sections  106  and  108,  enacts  that  grouse  shall  not  be 
taken  or  possessed  from  January  1st  to  October  31st,  nor  plover 
from  January  1st  to  July  15th.  By  section  140  of  said  act 
grouse  is  defined  to  include  ruffed  grouse,  partridge  and  every 
member  of  the  grousef  amily.  By  section  141  the  inhibition 
enacted  by  the  other  sections  of  the  statute  is  made  to  apply 
to  fish,  game  or  flesh  coming  from  without  the  state,  as  well 
as  to  that  taken  within  the  state.  By  section  119  any  one 
violating  the  provisions  of  the  statute  hereinbefore  recited  is 
guilty  of  a  misdemeanor  and  liable  to  a  fine  of  twenty-five 
dollars  for  each  bird  taken  or  possessed  in  violation  thereof. 
The  relator  was  in  possession  of  tlie  birds  during  the  pro- 
hibited period,  and,  hence,  was  guilty  of  a  misdemeanor,  unless 
he  is  relieved  from  the  penalties  prescribed  by  the  statute  by 
the  fact  that  the  birds  were  imported  from  foreign  countries. 
We  shall  not  discuss  at  any  length  the  claim  of  the  relator 
that  the  statute  contravenes  the  Constitution  of  this  state  as 
depriving  the  relator  of  his  property  without  due  process  of 
law.  That  question  has  been  settled  adversely  to  that  claim 
by  the  decisions  of  this  court  in  Phelps  v.  Racey  (60  N.  Y. 
10)  and  People  v.  Bootman  (180  N.  T.  1),  in  which  it  was 
held  within  the  power  of  the  legislature,  in  order  to  effect  the 
preservation  of  game  within  the  state,  to  enact  not  only  a 
close  season  during  which  the  possession  of  such  game  should 
be  unlawful,  but  also  to  enact  tliat  the  possession  in  the 
state  during  such  season  of  game  taken  without  the  state 
should  be  equally  unlawful.  The  Phelps  case  is  cited  by  the 
Supreme  Court  of  the  United  States  in  Geey^  v.  Connecticut 
(161  U.  S.  519),  in  which  the  validity  of  a  statute  of  that  state 
was  upheld,  not  only  on  the  ground  that  the  original  owner- 
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Bhip  of  wild  game  is  in  the  state,  bat  on  the  further  ground 
that  the  preservation  of  such  game  is  a  valid  exercise  of  the 
police  power  of  the  state.  To  the  argument  that  the  exclusion 
of  foreign  game  in  no  way  tends  to  the  preservation  of 
domestic  game,  it  is  sufficient  to  say  that  substantially  the  uni- 
form belief  of  legislatures  and  people  is  to  the  contrary,  and 
that  both  in  England  and  many  of  the  states  in  this  country 
legislation  prohibiting  tlie  possession  of  foreign  game  during 
the  close  season  has  been  upheld  as  being  necessary  to  the 
protection  of  domestic  game,  on  the  ground  that  without  such 
inhibition  or  restriction  any  law  for  the  protection  of  domestic 
game  could  be  successfully  evaded.  (  Whitehead  v.  Smithera^ 
L.  R.  [2  C.  P.  Div.]  553 ;  Ejd  parte  Maier,  103  Cal  476; 
Magner  v.  People^  97  111.  320 ;  Missouri  v.  Randolph^  1  Mo. 
App.  151 ;  Stevens  v.  State,  89  Md.  669 ;  Roth  v.  Stat^,  51  Ohio 
St.  209;  Comrrwnwealth  v.  Savage,  155  Mass.  278.)  The 
case  of  Phdps  v.  Racey  {supra)  has  never  been  overruled  by 
this  court.  In  the  opinion  delivered  in  People  v.  Buffalo  Fish 
Company  (164  N.  T.  93)  Judge  O'Bkien  took  two  positions : 
First,  that  the  exclusion  of  fish  taken  without  the  state  was 
invalid  as  interfering  with  the  power  of  Congress  to  regulate 
foreign  and  interstate  commerce ;  and,  second,  that  under  a 
proper  construction  of  the  Game  Law  as  it  then  stood  the 
statute  was  applicable  only  to  fish  taken  within  the  state.  It 
was  this  second  ground  alone  which  received  the  assent  of 
the  majority  of  judges  and  on  which  the  decision  in  the  case 
proceeded.  This  ground  has  been  removed  by  the  amend- 
ment of  the  statute  already  cited,  which  makes  it  applicable 
to  game  taken  without  the  state.  People  v.  Bootman  (supra) 
re-affirmed  the  doctrine  of  Phelps  v.  Racey  and  the  vaKdity 
of  the  legislation  before  us,  at  least  so  far  as  the  Constitution 
of  this  state  is  involved.  In  that  case  while  we  affirmed  the 
decision  below  because  the  offenses  for  which  the  defendant 
was  prosecuted  were  committed  before  the  amendment  to  the 
statute,  we  felt  called  upon  to  express  our  opinion  on  the 
whole  subject,  so  that  the  citizen  might  not  be  misled  by  the 
opinion  rendered  in  the  court  below  and  thus  unwittingly 
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subject  himself  to  severe  penalties.  If  as  is  claimed  the  views 
then  expressed  by  the  court  on  the  subject  now  before  us 
were  obiter  and  not  necessary  to  the  decision  made,  it  is  suffi- 
cient to  say  that  we  adhere  to  them,  not  on  the  ground  of 
stare  decisis  but  because  they  command  our  approval.  There- 
fore, if  the  act  of  Congress,  passed  May  25th,  1900,  com- 
monly termed  the  "  Lacey  Act,"  empowered  the  state  to  enact 
the  legislation  before  us,  it  is  unnecessary  for  us  to  enter 
into  any  examination  of  the  question  of  interference  with 
foreign  and  interstate  commerce,  discussed,  but  not  decided, 
in  People  v.  Buffalo  Fish  Company, 

That  Congress  can  authorize  an  exercise  of  the  police  power 
by  a  state,  which  without  such  authority  would  be  an  uncon- 
stitutional interference  with  commerce,  has  been  expressly 
decided  by  the  Supreme  Court  of  the  United  States  in  Matter 
of  liahrer  (140  U.  S.  545).  The  question  before  us  is  merely 
the  interpretation  of  the  Lacey  Act,  which  the  learned  counsel 
for  the  respondents  contend  api)]ies  solely  to  interstate  sliip- 
ments  and  not  to  importations  from  foreign  countries.  The 
act  is  entitled  :  "  An  Act  to  enlarge  the  powers  of  the  Depart- 
ment of  Agriculture,  prohibit  the  transportation  by  interstate 
commerce  of  game  killed  in  violation  of  local  laws,  and  for 
other  purposes."  The  first  section  relates  to  the  department 
of  agriculture ;  the  second  prohibits  the  importation  of  any 
foreign  wild  animal  or  bird  except  under  special  permit 
from  that  department,  providing  that  it  shall  not  restrict  the 
importation  of  natural  history  specimens  nor  caged  birds, 
such  as  domesticated  canaries,  parrots  and  the  like.  It  then 
forbids  absolutely  the  importation  of  the  mongoose,  flying 
foxes,  the  English  sparrow  and  such  other  birds  as  the  secre- 
tary of  agriculture  may  deem  injurious  to  the  interest  of 
agriculture  or  horticulture.  The  third  section  forbids  the 
delivery  to  a  common  carrier  for  shipment  from  one  state  to 
another  of  any  wild  animals  or  birds  killed  in  the  state  in 
violation  of  its  laws.  The  fifth  section  deals  with  the  trans- 
portation into  any  state  of  animals  killed  without  the  state. 
It  is  as  follows :  "  That  all  dead  bodies  or  parts  thereof,  of 


1906.]  People  ex  rel.  Hill  v,  IIestebbebo.  133 


N.  Y.  Eep.]       Opinion  of  tlie  Court,  per  Cullkn,  Ch.  J. 

any  foreign  game  aninials,  or  game  or  song  birds,  tlie  importa- 
tion of  which  is  prohibited,  or  the  dead  bodies  or  parts 
thereof,  of  any  wild  game  animals,  or  game  or  song  birdfe 
transported  into  any  State  or  Territory,  or  remaining  therein 
for  use,  consumption,  sale,  or  storage  therein,  shall  upon 
arrival  in  such  State  or  Territory  be  subject  to  the  operation 
and  effect  of  tlie  laws  of  such  State  or  Territory  enacted  in 
the  exercise  of  its  Police  Powers,  to  tlie  same  extent  and  in 
the  same  manner  as  though  such  animals  or  birds  had  been 
produced  in  such  State  or  Territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  therein  in  original 
packages  or  otherwise.  This  act  sliall  not  prevent  the 
importation,  transportation,  or  sale  of  birds  or  bird  plumage, 
manufactured  from  the  feathers  of  barnyard  fowl."  It  is 
contended  that  the  title  of  the  statute  tends  to  show  that  the 
operation  of  section  5  is  confined  to  shipment  from  other 
states  and  not  to  importation  from  foreign  countries.  If  the 
title  of  an  act  could  limit  its  effect,  which  it  cannot  (Potter's 
Dwarris  on  Statutes,  p.  102),  still  this  claim  is  without 
foundation.  The  first  two  sections  of  the  act  deal  with  the 
department  of  agriculture,  and  the  reference  thereto  in  the  title 
is  appropriate.  The  third  and  fourth  sections  deal  with  inter- 
state transportation  of  game  killed  in  violation  of  local  laws, 
and  the  reference  in  the  title  "prohibit  the  transportation  by 
interstate  commerce  of  game  killed  in  violation  of  local  laws"  is 
equally  appropriate.  The  fifth  section,  which  is  the  one  before 
ns,  deals  with  an  entirely  different  matter,  transportation  into 
a  state,  not  out  of  a  state,  and  is  embraced  in  the  title  of  the 
statute  only  under  the  designation  "  and  for  other  purposes." 
As  to  this  subject,  therefore,  the  title  in  no  respect  tends  to 
limit  the  effect  of  the  act.  It  is  difficult  to  see  any  reason 
why  Congress  should  have  souglit  to  discriminate  between  the 
bodies  of  game,  song  birds  or  wild  animals  brought  into  a 
state  from  other  states  and  those  brought  from  foreign  coun- 
tries. The  object  of  the  legislation  was  to  enable  the  states 
by  their  local  law  to  exercise  a  power  over  the  subject  of  the 
preservation  of  game  and  song   birds,    which    without  that 
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legislation   they  could  not  exert.    Every  consideration  that 
led  Congress  to  think  it  wise  to  confer  on  the  state  of  New 
York,  as  well  as  on  other  states,  power  (which  is  practically 
that  of  prohibition  during  the  close  season,  at  least  for  the 
purposes  of  sale)  over  the  importation  of  partridges  from  New 
Jei-sey,  Pennsylvania  or  Connecticut,  is  equally  applicable  to 
the  importation  of  such  birds  from  Canada.     The  obstacle  to 
the  successful   enforcement  of   the  game  laws  of  the  state 
would  be  as  great  in  the  one  case  as  the  other,  and  as  Canada 
borders  on  the  United  States  for  a  distance  of  three  thousand 
miles  the  practical  danger  would  be  as  great  in  one  case  as  in 
the  other,  whatever  it  might  be  in  tlie  case  of  an  importation 
from  Europe.     But  it  is  said  Congress  permits  the  importa- 
tion of  foreign  game  and  collects  the  duty  thereon,  and  it 
cannot  have  intended  to  allow  property  thus  imported  to  bo 
confiscated.    The  proposition  that  Congress  allows  the  impoi^ta- 
tion  of  foreign  game  is  true  only  in  a  restricted  sense.     By 
tlie  "Lacey  Act"  Congress  determined  to  aid   the  states  in 
the  enforcement  of  their  game  laws,  but  did  not  deem  it  wise 
to  enact  a  game  law  of  its  own,  and  this  for  the  very  obvious 
reason  that  the  game  laws  of  the  different  states  vary  greatly, 
a  variation  justified  in  no  small  degree  by  varying  climatic  con- 
ditions.    It  would  be  unwise  to  entirely  prohibit  the  importa- 
tion of  game  into  the  country  during  a  part  of  the  year  dur- 
ing which  in  some  of  the  states  the  taking  and  consumption 
of  such  game  is  lawful.     So  Congress  practically  said  to  the 
citizen':  We  do  not  prohibit  the  importation  of  foreign  game, 
but  subject  it  to  the  local  laws,  and  you  must  see  to  it,  at 
your  risk,  that  you   do  not  violate    those   laws.     The  term 
"  transported  "  is  used  in  the  Wilson  Act  of  Congress  rela- 
tive to  intoxicating  liquors  (enacted  August  8, 1890),  as  in  the 
present  act.     Yet  it  seems  incredible  that  Congress  intended 
to  suffer  the  state  of  Maine  to  seize  liquor  in  original  pack- 
ages when  brought  from  Massachusetts,  but  not  when  brought 
from  Canada  or  Europe.     The  words  of  the  section  before 
us  are  sufficiently  comprehensive  to  include  all  game  brought 
into  the  state  from  whatever  place,  and  we  do  not  think  it 
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profitable  to  enter  into  a  verbal  analysis  save  in  one  respect. 
It  is  urged  that  the  concluding  sentence  of  the  section,  "  This 
act  shall  not  prevent  the  importation,  transportation  or  sale 
of  birds  or  bird  plumage  manufactured  from  the  feathers  of 
barnyard  fowl,"  exchides  all  birds  from  its  operation.  We 
think  not.  The  qualification  "  manufactured  from  the  feath- 
ers of  barnyard  fowl "  applies  as  well  to  birds  as  to  bird 
plumage.  Birds  mentioned  in  this  sentence  are  plainly  arti- 
ficial birds,  and  so  the  treasury  department  of  the  United 
States  has  ruled. 

The  case  of  Silz  is  somewhat  different.  The  affidavit  on 
which  the  warrant  in  this  case  was  issued  creates  a  strong 
suspicion  that  the  prosecution  was  instituted  by  collusion.  It 
states  not  only  that  the  defendant  had  in  his  possession  the 
prohibited  game,  but  also  almost  every  fact  by  which  the 
defendant's  counsel  hopes  to  relieve  his  client  from  the  pen- 
alties of  the  law,  facts  which  it  is  difficult  if  not  impossible 
to  see  how  they  could  have  been  within  the  affiant's  knowl- 
edge. For  that'  reason  we  should  be  inclined  to  refuse  to 
entertain  the  cause  had  not  the  attorney-general  intervened 
and  prosecuted  the  appeal.  Substantially  all  the  questions 
raised  by  the  aflSdavit,  save  one,  are  disposed  of  by  the  views 
we  have  already  expressed.  The  exception  is  the  statement 
in  the  aflSdavit  "  That  said  imported  golden  plover  and 
imported  grouse  are  different  varieties  of  game  birds  from 
the  game  birds  known  as  plover  and  grouse  in  the  state  of 
New  York  and  from  any  birds  native  to  America.  They  are 
different  in  form,  shape,  size,  color  and  marking  from  the 
game  birds  known  as  plover  and  grouse  in  the  state  of  New 
York."  Of  course  if  the  birds,  the  possession  of  which  is 
charged  against  the  relator,  are  not  grouse  or  birds  of  the 
grouse  family,  then  no  crinro  is  stated  in  the  affidavit  and  the 
relator  should  be  discharged.  But  in  view  of  the  express 
allegation  at  the  commencement  of  the  affidavit  that  the 
defendant  was  possessed  of  one  imported  grouse,  we  are 
inclined  to  the  view  that  the  statement  quoted  should  be  con- 
strued as  meaning  not  that  the  bird  so  possessed  was  not  a 
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grouse,  but  that  it  was  a  different  variety  of  grouse  from  that 
which  is  native  to  the  state  of  New  York.  So  construed  this 
fact  constitutes  no  defense,  nor  does  the  allegation  that  they 
are  different  in  form,  shape  and  color  from  native  birds.  It 
was  for  the  legislature  to  determine,  in  the  protection  of 
native  game,  how  far  it  was  necessary  or  wise  to  include 
within  the  penal  provisions  of  the  statute  birds  of  the  same 
family  and  of  a  similar  character,  though  differing  in  some 
respects.  Of  course,  this  statement  is  made  within  limits. 
To  protect  pigeons,  turkeys  could  not  be  excluded.  In  the 
present  case,  however,  we  are  clear  that  the  legislature  has 
acted  within  its  power. 

The  order  of  the  Appellate  Division  in  each  case  should  be 
reversed,  that  of  the  Special  Term  affirmed,  and  the  relators 
remanded  to  custody. 

Gray,  O'Brien,  Edward  T.  Bartlett,  Werner,  Hisoook 
and  Chase,  JJ.,  concur. 

Order  reversed,  etc. 


WiMON  R.  Hunter,  Respondent,  v.  Mutual  Reserve  Life 
Insurance  Company,  Appellant. 

1.  Insurance  —  Statutory  Stipulations  Required  op  Foreign  Cor- 
porations AS  A  CoNDrrroN  of  Doing  Business  in  a  State  Are  for 
the  Benefit  of  Those  Only  Who  Contract  in  Reliance  Thereon. 
A  statute  requiring  a  foreign  insurance  company,  as  a  condition  of  doing 
business  in  a  state,  to  execute  a  power  of  attorney  authorizing  tlie  state 
insurance  commissioner  to  represent  it  as  to  the  service  of  process  in  all 
proceedings  against  it  therein,  which  shall  be  "  irrevocable  so  long  as  any 
liability  of  the  company  remains  outstanding"  in  the  state,  is  primarily 
designed  for  the  protection  of  those  citizens  of  the  state  who  in  reliance 
thereon  acquire  rights  under  policies  executed  with  them  or  for  their 
benefit  while  they  are  citizens;  it  does  not  create  and  perpetuate  a  local 
forum  to  which,  under  the  guise  of  an  assignment  to  a  citizen,  non-resi- 
dents may  resort  for  the  purpose  of  instituting  litigation  upon  contracts 
issued  to  them  at  their  homes,  which  by  no  possibility  can  be  regarded  as 
having  been  made  in  reliance  upon  such  provision,  against  a  corporation 
subject  to  service  at  their  homes  and  which  prior  thereto  has  attempted 
in  good  faith  to  withdraw  from  the  state  resorted  to. 
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2.  Effective  Revocation,  as  to  Non-residents,  of  Power  of 
Attorney  Authorizing  Service  of  Process  upon  State  Insurance 
CoiCBfissiOKBR.  Where  a  foreign  insurance  company,  owing  to  adverse 
legislation,  serves  upon  such  insurance  commissioner  a  written  notice 
withdrawing  from  the  transaction  of  business  in  the  state  and  revoking 
such  power  of  attorney,  and  tliereafter  does  no  business  therein,  except 
that  premiums  and  losses  on  policies  theretofore  issued  to  residents  of  the 
state  were  remitted  to  and  from  the  home  office  by  mail,  and  in  four 
specific  instances,  three  of  which  involved  the  settlement  of  losses  under 
or  a  re-adjustment  of  such  policies,  and  in  the  fourth  a  special  adjuster, 
appointed  to  settle  a  claim  with  a  supposed  non-resident,  followed  him 
for  such  purpose  into  the  state  in  question  into  which  he  had  removed, 
the  revocation  of  the  power  of  attorney  is  effective  as  against  non-resi- 
dents who,  having  taken  out  policies  in  their  own  states,  after  such  revo- 
cation, assigned  claims  against  the  company  arising  therefrom  to  resi- 
dents of  the  state  for  the  purpose  of  placing  them  in  judgmeut  therein; 
since  under  such  circumstance  the  company  cannot  be  regarded  as  hav- 
ing continued  the  ordinary,  substantial  and  active  business  in  the  state 
necessary  to  keep  alive  its  power  of  attorney  as  to  such  parties. 

3.  When  Power  of  Attorney,  Irrevocable  on  Its  Face,  May  Be 
Revoked.  Nor  does  the  statutory  provision  as  to  the  irrevocability  of 
the  power  of  attorney  prevent  its  effective  revocation  as  to  such  non- 
residents and  permit  the  subsequent  prosecution  by  their  assignees  of  such 
claims  by  service  upon  the  insurance  commissioner;  since  a  power  of 
attorney,  although  literally  irrevocable,  may  be  revoked  imless  some 
interest  or  right  founded  or  created  upon  the  faith  thereof  requires  its 
perpetuation  and  continuance,  and  by  no  possibility  can  such  claims  be 
regarded  as  having  been  contracted  or  acquired  in  reliance  thereon; 
judgments,  therefore,  based  upon  such  service  in  actions  upon  the  claims, 
are  void  and  of  no  effect. 

Hunter  v.  Mutual  Ee^eroe  Life  Lis,  Co.,  97  App.  Div.  322,  modified. 

(Argued  January  15,  1906;  decided  February  27,  1906.) 

Appeal  frorn  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  4,  1904,  in  favor  of  plaintiff  upon  the  submission  of 
a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Frank  R.  Laiorence^  George  Btirnliam^  Jr.^  and  Gordon 
T.  Hughes  for  appellant.     Where  a  state,  having  power  to 
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exclude  a  foreign  corporation,  admit^'it  upon  condition  that 
it  agrees  to  maintain  an  agency  within  the  state  for  the  service 
of  process,  or  that  it  execute  a  power  of  attorney  for  service 
to  a  general  agent  or  state  officer,  such  condition  or  agreement 
is  exacted  for  the  benefit  of  those  who  may  do  business  with 
the  company  under  the  permission  granted  it  to  enter  the  for- 
eign state.  Such  persons,  and  such  only,  are  the  beneficiaries 
of  the  agreement  or  power  of  attorney.  They  only  can  take 
advantage  of  it  or  enforce  it.  Persons  contracting  with  the 
company  in  the  state  of  its  creation,  or  in  any  state  other  than 
that  which  requires  the  agency  to  be  established  or  power  to 
be  given,  are  strangers  to  the  power  of  attorney,  and  have  no 
right  to  have  it  kept  in  force  for  their  benefit.  (Z.  Iris.  Co,  v. 
French,  18  How.  [U.  S.]  404 ;  Z.  Ins,  Co,  v.  Meijer,  197  U.  S. 
407 ;  a  M.  L,  Ins,  Co,  v.  SpraiUy,  172  U.  S.  602 ;  M.  R.  L. 
Ins.  Co.  V.  Phelps,  190  U.  S.  147;  77.  B,  Society  y,  Meuhl, 
32  Ky.  L.  R.  1378 ;  O,  Ins,  Co,  v.  Ashhy,  23  Ky.  L.  R.  1564 ; 
Biggs  V.  M,  R,  L,  Ins,  Co.,  128  N.  C.  5 ;  Moore  v.  M,  R,  L, 
Ins,  Co,,  129  N.  C.  31 ;  Fisher  v.  Ins,  Co,,  136  K  C.  217.)  In 
January  and  February,  1902,  when  service  of  the  summons 
in  these  four  cases  was  made  upon  the  insurance  commissioner 
of  North  Carolina  the  company  was  not  engaged  in  business 
in  North  Carolina.  {McCall  v.  Gilbert,  44  Hun,  522  ;  K. 
T.  Co.  V.  Jarman,  187  U.  S.  197 ;  Cody  v.  Colonies,  119 
Fed.  Rep.  420;  Frawley  v.  P.  C.  Co,,  124  Fed.  Rep.  259; 
Doe  V.  S,  B.  Co,,  104  Fed.  Rep.  684 ;  U,  S,  v.  A,  B,  T,  Co., 
29  Fed.  Rep.  17 ;  People  v.  A,  B,  T,  Co,,  117  N.  Y.  252.) 
So  far  as  the  New  York  and  New  Jersey  policyholders  are 
concerned,  the  power  of  attorney  was  not  only  revoked  by  the 
company  in  May,  1899,  but  it  was  also  revoked  by  the  act  of 
the  state  of  North  Carolina  itself,  which  took  effect  June  1, 
1899.  {Doyle  v.  C,  Ins.  Co,,  94  U.  S.  535  ;  PeopU  v.  E.  T. 
Co,,  96  N.  Y.  387 ;  St,  Clair  v.  Cox,  106  U.  S.  350.) 

Paul  Armitage  and  Albert  P,  Massey  for  respondent. 
The  defendant  company  continued  to  do  business  in  North 
Carolina  after  the    attempted  revocation  of  the   power  of 
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attorney  given  to  the  insurance  commissioner,  and  was  actu- 
ally doing  business  within  the  state  on  the  date  when  service 
of  process  was  made  in  each  of  the  suits  resulting  in  the  four 
judgments.  {C,  M.  Z.  Ins.  Co.  v.  Spratley,  172  U.  S.  602  ; 
Jf.  R.  L.  Ins.  Co.  V.  Phelps,  190  U.  S.  147.)  The  insur- 
ance commissioner  was,  at  the  time  of  the  service  of  process 
herein,  the  agent  of  defendant  for  the  purpose  of  service  in 
any  action  or  legal  proceeding  of  every  nature  of  which  the 
courts  of  North  Carolina  had  jurisdiction.  {Pringle  v.  Wool- 
worth,  90  N.  T.  509 ;  People  v.  Z.  Ins.  Co.,  7  App.  Div. 
297;  Gibhs  v.  Q.  Ins.  Co.,  63  N.  Y.  120 ;  Douglass  v.  Ins. 
Co.,  138  N.  Y.  220 ;  M.  R.  L.  Ins.  Co.  v.  Phelps,  190  U.  S. 
147 ;  Gibson  v.  Mfg.  Ins.  Co.,  144  Mass.  81 ;  Aldich  v. 
Blatchford,  177  Mass.  369 ;  People  v.  Fire  Assn.,  92  N.  Y. 
311 ;  Vose  v.  Cockroft,  44  N.  Y.  415 ;  Sherman  v.  McKeon, 
38  N.  Y.  266 ;  Ph^e  v.  Eimer,  45  N.  Y.  102.) 

HisoocK,  J.  The  defendant  is  a  life  insurance  company, 
organized  under  the  laws  of  this  state.  The  judgment 
appealed  from  awardevi  recovery  upon  and  for  the  amount  of 
five  personal  judgments  recovered  against  it  in  the  state  of 
North  Carolina.  The  validity  of  said  latter  judgments  as  a 
sufficient  basis  for  the  present  recovery  is  dependent  upon  a 
purported  service  of  process  upon  the  insurance  commissioner 
of  North  Carolina  as  a  representative  for  that  purpose  of  the 
defendant,  the  latter  in  no  other  manner  having  been  served 
upon  or  having  appeared  in  said  actions.  These  original 
judgments  allowed  recovery  on  account  of  five  contracts  of 
insurance  issued  by  defendant,  in  one  case  to  a  resident  of 
North  Carolina  while  it  was  doing  business  there,  and  in  the 
remaining  cases  to  residents,  respectively,  of  New  York  and 
New  Jersey,  who,  long  after  defendant  had  attempted  to 
withdraw  from  business  in  North  Carolina,  as  hereinafter 
stated,  assigned  their  claims  to  residents  of  said  state.  It  is 
conceded  by  appellant  that  the  judgment  appealed  from 
should  be  affirmed  so  far  as  it  allows  recovery  upon  the  judg- 
ment under  the  North  Carolina  policy.     But  it  is  claimed  that 
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as  to  the  other  purported  jndgineuts  the  courts  of  the  latter 
state  did  not  acquire  jurisdiction  by  the  attempted  service  of 
process,  and  tliat  as  to  them  the  judgment  before  us  should 
be  reversed. 

We  think  that  the  appellant's  contention  is  well  founded. 

Some  of  the  facts  now  presented  to  us  and  of  the  principles 
applicable  thereto  were  fully  considered  by  this  court  in 
Woodward  v.  Mutual  Reserve  Life  Ins.  Co,  (178  N.  T. 
485),  and  it  will  only  be  necessary  now  to  so  far  state  the  facts 
presented  as  may  be  necessary  to  make  plain  the  reason  for 
distinguishing  this  case  from  that. 

For  several  years  before  March  6,  1899,  the  defendant  had 
been  engaged  in  transacting  its  life  insurance  business  in 
North  Carolina  under  provision  for  service  of  process  upon  a 
local  representative  for  that  purpose.  Upon  the  date  men- 
tioned the  legislature  of  that  state  adopted  a  statute  known  as 
the  Willard  Law,  which  created  an  insurance  department  and 
provided  that  no  foreign  insurance  companj'  should  be  admit- 
ted and  authorized  to  do  business  until  it  had  complied  with 
certain  conditions.  Among  these  was  one  to  the  effect  that  it 
should  *•  by  a  duly  executed  instrument  constitute  and  appoint 
the  insurance  commissioner,  or  his  successor,  its  true  and  law- 
ful attorney  upon  whom  all  lawful  process  in  any  action  or 
legal  proceedings  against  it  might  (may)  be  served,  and  therein 
should  (shall)  agree  that  any  lawful  process  against  it  which 
may  be  served  upon  its  said  attorney  should  (shall)  be  of  the 
same  force  and  validity  as  if  served  on  the  company,  and  the 
authority  thereof  should  (shall)  continue  in  force  irrevocable 
so  long  as  any  liability  of  the  company  remains  outstanding  in 
this  commonwealth."  The  defendant  duly  executed  and  filed 
an  instrument  in  accordance  with  the  provisions  of  said  act 
and  continued  for  a  time  to  transact  business. 

Upon  February  10,  1899,  the  same  legislature  had  adopted 
a  statute  known  as  the  Craig  Act,  which,  in  substance,  provided 
that  any  foreign  insurance  company  desiring  to  transact  busi- 
ness in  the  state  of  North  Carolina  after  June  iirst  then  ensu- 
ing  nmst  become  a  domestic  corporation  of  said  state,  and 
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attaching  penalties  to  any  attempt  to  transact  business  in 
violation  of  said  provisions. 

May  17,  1899,  defendant's  board  of  directors  adopted  a 
formal  resolution  referring  to  the  Craig  Act  and  stating  its 
determination  not  to  comply  therewith  but  instead  to  with- 
draw from  the  transaction  of  business  in  said  state,  and 
declaring  that  the  appointment  of  tlie  insurance  commissioner 
as  an  attorney  upon  whom  process  might  be  served  be  ''can- 
celled, revoked  and  annulled."  Upon  May  20th  duly  certified 
copies  of  this  resolution  were  filed  with  and  in  the  office  of 
the  insurance  commissioner.  Upon  May  18,  1899,  the 
defendant  did  withdraw  all  of  its  agents  from  the  state  of 
North  Carolina,  and  since  that  date  has  had  no  agent  therein, 
premiums  upon  policies  theretofore  issued  by  it  to  residents 
of  said  state  being  remitted  to  it  by  mail  at  its  home  office  in 
New  York  city  where  the  policies  and  premiums  were  pay- 
able, and  losses  upon  policies  issued  by  it  being  paid  by  checks 
from  said  office.  Outside  of  this  the  defendant  does  not 
appear  to  have  transacted  any  business  whatever  in  the  state 
since  its  withdrawal  save  in  four  specific  instances,  two  of 
them  occurring  a  Considerable  period  before  and  two  a  con- 
fliderable  period  after  the  purported  institution  against  it  in 
the  foreign  state  of  the  suits  in  question.  Without  going 
into  the  details  of  these  transactions,  it  may  be  briefly  stated 
that  three  of  them  involved  the  settlement  of  losses  under  or 
re-adjustment  of  policies  issued  to  residents  of  North  Carolina, 
while  the  defendant  was  regularly  transacting  business  there, 
and  in  the  fourth  case  a  special  adjuster  appointed  to  settle  a 
claim  with  a  supposed  resident  of  Washington  followed  him 
for  such  purpose  into  the  state  of  North  Carolina  whither  he 
had  removed. 

More  than  two  years  after  its  above-mentioned  withdrawal 
•from,  and  revocation  of  power  of  attorney  in.  North  Carolina, 
residents  of  New  York  and  New  Jersey  made  assignment  of 
alleged  claims  under  policies  there  issued  to  them  to  resi- 
dents of  North  Carolina,  and  upon  them  four  of  the  original 
judgments  in  question  were  secured   through  a  purported 
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service  of  process  nnder  the  power  of  attorney  as  already 
stated. 

Defendant  conceding  its  liability  upon  the  judgment  upon 
the  North  Carolina  policy,  we  need  spend  no  considerable 
time  in  reviewing  and  restating  the  decision  of  this  court  in 
the  Woodward  case,  whereby  it  was  in  eflFect  held  that  a  stipu- 
lation made  by  a  foreign  insurance  company  as  a  condition  of 
doing  business  in  North  Carolina  that  process  might  be  served 
in  its  behalf  upon  some  official  as  long  as  there  might  be  any 
outstanding  liability  upon  its  part  under  any  contract  of 
insurance,  is  an  agreement  for  the  benefit  of  and  enforceable 
by  a  holder  of  a  policy  issued  to  him  in  that  state  whicli 
could  not  be  subsequently  canceled  or  evaded  by  the  insurance 
company  so  long  as  the  liability  in  behalf  of  such  policyholder 
continued.  The  only  question  which  we  need  discuss  is 
whether  the  principles  of  that  case,  or  any  others  invoked  by 
the  present  plaintiflF,  prevented  defendant  from  so  canceling 
and  revoking  its  power  of  attorney  to  the  superintendent  of 
insurance  under  the  circumstances  disclosed  as  to  bar  service 
upon  him  as  its  representative  in  suits  upon  claims  contracted 
with  persons  residing  outside  of  the  state  of  North  Carolina, 
and  in  no  way  belonging  or  transferred  to  a  resident  of  said 
state  until  after  the  attempted  revocation. 

The  learned  counsel  for  the  plaintiff  largely  bases  his  con- 
tention that  defendant  did  not  escape  service  and  jurisdiction 
in  North  Carolina  upon  two  propositions.  He  urges,  in  tho 
first  place,  that  it  did  not,  as  it  claimed  to,  discontinno  trans- 
acting business  there  and  that  for  that  reason  its  attempted  revo- 
cation and  withdrawal  from  the  state  was  ineflfective.  And, 
secondly,  he  insists  tliat  the  strict  letter  of  its  power  of 
attorney  to  the  insurance  commissioner  for  service  of  process 
provides  that  such  authority  "  shall  continue  in  force  irrevo- 
cable so  long  as  any  liability  of  the  company  remains  out- 
standing in  said  (this)  commonwealth,"  and  that  at  the  time 
purported  service  was  made  there  were  exiatinj^  liabilities 
outstanding. 

It  may  be  assumed  at  once  that  if  defendant  upon  a  fair 
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construction  of  language  and  of  its  acts  did  continue  generally 
to  transact  and  carry  on  the  business  of  insurance  in  North 
Carolina  after  its  purported  revocation  of  its  power  of 
attorney  and  withdrawal  from  such  state,  the  latter  should  be 
held  ineffectual  to  prevent  a  continuance  of  the  authority  of 
the  insurance  official  to  receive  service  of  a  summons.  The 
authorization  by  the  company  of  service  upon  said  official  was 
a  condition  of  its  transacting  business  in  said  state,  and  so  long 
as  such  transaction  of  business  continued  the  company  should 
not  be  allowed  to  escape  the  consequences  of  its  agreement  by 
any  deceptive  or  apparent  withdrawal.  We  do  not,  liowever, 
think  that  sucli  was  the  true  character  of  its  acts.  The  Craig 
Act,  to  which  reference  has  already  been  made,  by  its  provi- 
sions excluded  defendant  from  the  transaction  of  business 
unless  it  was  willing  to  become  a  domestic  corporation.  It  is 
urged  tliat  the  Willard  Act,  to  which  we  have  also  referred, 
was  passed  subsequently  and  was  so  inconsistent  with  the  for- 
mer act  as  to  repeal  its  proliibitory  and  penalizing  provisions. 
We  scarcely  agree  with  this  argument.  We  think  that  there 
was  room  for  the  provisions  of  both  statutes.  The  courts  of 
the  state  wl)ere  they  were  passed  in  effect  have  so  held,  which 
certainly  should  be  a  matter  of  considerable  weight  with  ns  in 
this  discussion.  {Debnain  v.  S,  B,  T.  cfe  T.  Co.,  126  X.  C. 
83i  ;  Layden  v.  Knighta  of  Pythias,  128  N.  C.  546.) 

But  whether  this  is  so  or  not,  tlie  defendant  apparently  in 
good  faith  did  regard  tlie  provisions  of  tlic  Craig  Act  as  driv- 
ing it  from  the  state,  in  the  absence  of  its  willingness  to  be 
incorporated  as  a  domestic  corporation,  and  its  acts  then  and 
thereafter  performed  indicate  an  intention  actually  and  in 
good  faith  to  cease  doing  business  tliere,  and  to  our  minds  the 
facts  agreed  upon  do  not  show  any  subsequent  modification  of 
this  intention.  It  liad  already  issued  policies  and  contracted 
liabilities  in  the  state  which  could  not  be  ignored.  It  dealt 
with  these  liabilities  so  far  as  it  could  from  its  office  in  New 
York  and  the  specific  acts  which  are  detailed  in  the  submis- 
sion arose  in  connection  with  the  settlement  and  treatment  of 
old  liabilities  and  old  business.     We  do  not  think  that  there 
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was  any  such  continuation  of  an  ordinary,  substantial  and 
active  insurance  business  as  would  be  necessary  to  keep  alive 
the  power  of  attorney  within  plain tiflPs  contention  upon  this 
point.  {Knights  Templaj's^  Indeinnity  Co.  v.  JarmarijlSI 
U.  S.  197,  204;  Fraxoley  v.  Penn,  C<mialty  Co.,  124  Fed. 
Re,p.  259;  Doe  v.  Springfield  Boiler  Co.,  104  Fed.  Rep. 
684.) 

We,  therefore,  pass  to  the  consideration  of  plaintiffs  sec- 
ond contention  based  upon  the  wording  of  the  power  of 
attorney.  In  so  doing  and  in  construing  tliis  instrament  and 
determining  whether  defendant  might  revoke  it  and  escape 
from  its  consequences  as  to  the  majority  of  tlie  judgments 
involved  in  this  action,  we  should  keep  in  mind  the  policy 
which  led  to  tlie  adoptio^i  of  the  statute  under  which  it  was 
executed.  This  policy,  briefly  stated,  involved  and  voiced 
the  determination  upon  the  part  of  the  state  that  it  would  not 
allow  a  foreign  insurance  company  to  exercise  the  privilege 
of  doing  business  within  its  limits  without  securing  to  its  citi- 
zens who  might  there  be  dealt  with,  an  arrangement  by  which 
they  might  institute  actions  and  enforce  their  contracts  and 
policies  at  home  and  without  being  driven  into  some  foreign 
state  where  the  company  might  have  its  origin  and  principal 
place  of  business. 

Statutes  requiring  the  execution  of  some  such  agreement  by 
foreign  corporations  as  is  invoked  against  the  defendant  here, 
have  always  been  regarded  as  primarily  designed  for  the  pro 
tection  of  the  citizens  of  the  state  enacting  tlie  legislation  and 
who  might  acquire  rights  under  contracts  executed  with  them 
or  for  their  benefit  while  they  were  such  citizens.  Such  was 
the  underlying  principle  and  view  which  led  to  the  decisions 
in  the  Woodward  case,  in  Lafayette  Ins.  Co.  v.  French  (18 
How.  [U.  S.],  404),  in  Conn.  Mat.  Life  Ins.  Co.  v.  Sprat- 
ley  (172  IT.  S.  602),  and  in  St.  Clair  v.  Cox  (106  U.  S.  350). 

It  would  be  quite  beyond  the  spirit  of  those  decisions  to 
hold  and  we  cannot  believe  that  it  was  the  further  policy  of 
sudi  legislation  to  create  and  i)erpetuate  a  local  forum  to 
which   under  guise  of  an  assignment  to  some  resident,  non- 
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residents  of  far  distant  states  might  flock  for  the  purpose  of 
instituting  litigation  upon  contracts  issued  to  them  at  their 
homes,  against  a  corporation  there  readily  subject  to  service 
and  which  long  before  had  attempted  in  good  faith  to  with- 
draw from  the  jurisdiction  thus  hunted  out. 

Holding  tliis  view,  we  are  not  willing  to  decide  that  defend- 
ant's power  of  attorney  was  irrevocable  as  against  the  four 
foreign  claims  upon  which  recovery  was  had  in  North  Caro- 
lina. It  is  true  tliat,  as  the  statute  required,  said  power  of 
attorney  upon  its  face  was  irrevocable  so  long  as  any  liability 
of  the  company  should  remain  outstanding  in  said  state.  But 
it  is  well  settled  that*  a  power  of  attorney,  although  by  its 
literal  terms  irrevocable,  may  be  revoked  unless  some  interest 
or  right  founded  or  created  upon  the  faith  thereof  requires 
its  perpetuation  and  continuance.  {Hunt  v.  Iiousmanier*s 
Admr.j  8  Wheaton,  174;  Knapp  v.  Alvord^  10  Paige,  205; 
Story  on  Agency  [3rd  ed.],  sec.  476.) 

The  citizens  of  North  Carolina  who  had  taken  contracts 
from  the  defendant  while  it  was  there  doing  business  in  reli- 
ance upon  this  power  of  attorney  which  had  been  executed 
for  their  protection  under  the  requirements  of  the  statute 
were  entitled  to  have  it  remain  unrevoked  as  provided  by  its 
terms.  As  we  have  already  seen,  they  are  to  be  regarded  as 
having  made  their  contracts  upon  the  faith  of  it,  and  as 
against  them  defendant  could  not  escape  from  its  consequences. 

But  the  plaintiffs  in  the  North  Carolina  actions,  who  secured 
their  claims  from  non-resident  assignors,  occupied  no  such 
position.  These  claims  under  contracts  executed  in  other 
states  cannot  by  any  possibility  be  regarded  as  having  been 
contracted  or  acquired  in  reliance  upon  this  provision  for 
service  within  the  state  of  North  Carolina.  Tlie  assignees, 
who  saw  fit  to  embark  upon  the  acquisition  of  foreign  claims, 
did  not  do  so  in  innocent  reliance  upon  the  right  to  bring 
such  suits  in  their  own  state,  for  long  before  they  began  the 
accumulation  of  claims  against  the  defendant  it  had  formally, 
and,  as  we  believe,  in  good  faith,  withdrawn  from  the  state 
where  they  lived  and  given  formal  notice  of  its  revocation 
10 
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of  the  power  of  attorney.  They  did  not  acquire  any  such 
right  to  enforce  jurisdiction  in  the  courts  of  their  owii  state 
against  the  defendant  as  makes  it  in  any  way  inequitable  or 
unjust  that  the  power  of  attorney  should  be  revoked.  They 
are  not  of  the  class  for  whose  protection  it  was  originally 
executed.  They  have  not  acquired  any  rights  upon  the  faith 
of  it.  The  contracts  which  they  seek  to  enforce  were  not 
secured  by  defendant  from  those  who  expected  protection 
under  it.  We  not  only  think  that  it  is  legal  and  equitable 
that  defendant's  revocation  should  be  effective  as  against 
tliese  parties,  but  that  it  would  be  extremely  inequitable  to 
hold  the  reverse. 

The  learned  counsel  for  the  plaintiff  has  called  to  our  atten- 
tion many  cases  which  he  claims  are  opposed  to  the  views 
expressed.  While  some  of  them  may  contain  isolated  expres- 
sions which  seem  to  sustain  his  view,  we  think  that  all  of 
them  which  ought  to  be  at  all  controlling  upon  this  court  may 
be  clearly  distinguished  from  the  case  at  bar,  and  we  shall 
only  refer  briefly  to  a  few  of  them. 

In  Connecticut  Ifut.  Life  Ins.  Co.  v.  SpraUey  (172  U.  S.  602) 
it  appeared  that  plaintiff  in  error  had  been  engaged  for  many 
years  in  transacting  a  general  insurance  business  in  Tennessee 
under  a  statute  which,  amongst  other  things,  provided  that 
any  corporation  that  had  any  transaction  with  persons  or  con- 
cerning any  property  situated  in  the  state  through  any  agency 
whatever  acting  for  it  within  the  state  should  be  held  to  be 
doing  business  within  the  meaning  of  the  act,  and  also  that 
process  might  be  served  upon  any  agent  of  the  corporation 
found  within  the  county  where  the  suit  was  brought  no  matter 
what  character  of  agent  such  person  might  be.  Thereafter, 
having  issued  many  policies,  the  corporation  assumed  to  with- 
draw from  the  state  by  recalling  its  agents  and  refusing  to 
take  new  risks  or  issue  new  policies  within  the  state.  At  this 
time  many  policies  were  outstanding  upon  which  it  continued 
to  collect  premiums  through  an  agent  residing  in  another 
state.  Action  was  brought  in  the  courts  of  Tennessee  upon 
policies  issued  for  the  benefit  of  residents  of  that  state  while 
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the  company  was  regularly  engaged  in  doing  business  there 
and  before  its  attempt  to  withdraw,  and  service  in  said  action 
was  made  upon  a  conceded  representative  of  the  company 
who  had  come  into  the  state  for  tlie  purpose  of  adjusting  and 
settling  losses  under  said  policies.  It  was  held  that  under  the 
circumstances  of  that  case  the  company  was  doing  business 
within  the  state  and  that  service  was  properly  made  upon  it 
in  the  manner  indicated.  It  will  be  at  once  observed  that 
independent  of  the  statutory  provision  defining  what  should 
be  held  to  constitute  doing  business  within  the  meaning  of 
the  act  under  wliich  plaintiff  in  error  operated  in  the  state  of 
Tennessee,  this  decision  was  entirely  in  line  with  the  principle 
adjudicated  by  this  court  in  the  Woodward  case.  The  rights 
involved  were  those  of  a  policyholder  resident  in  the  state 
who  had  there  contracted  with  the  company  while  it  was 
transacting  business  in  that  state  under  a  statute  which  coupled, 
with  permission,  certain  conditions  for  the  service  of  process, 
and  the  principle  upheld  was  that  the  company  could  not 
defeat  the  rights  of  the  policyholder  and  by  an  attempted 
withdrawal  from  the  state  force  him  into  some  foreign 
jurisdiction. 

Mutual  Reserve  Fund  Life  Association  y.  Phelps  (190 
U.  S.  147)  was  based  upon  the  same  principle  of  upholding 
in  favor  of  a  citizen  of  Kentucky  who  had  received  from  the 
plaintiff  in  error  a  policy  of  insurance  while  it  was  regularly 
transacting  business  in  that  state,  the  right  to  institute  action 
by  service  of  process  upon  the  insurance  commissioner  in 
accordance  with  the  provisions  of  a  statute  which  permitted 
the  company  to  transact  business  in  that  state  under  conditions 
allowing  such  service  of  process,  notwithstanding  the  com- 
pany after  issuing  the  policy  had  attempted  to  withdraw  from 
the  state  and  cancel  the  right  of  service  upon  the  commissioner. 

In  Birch  v.  Mutual  Reserve  Life  Ins,  Co,  (91  App  Div. 
384,  affirmed  without  opinion,  181  N.  Y.  583)  judgment  was 
recovered  in  the  state  of  North  Carolina  upon  various  con- 
tracts of  life  insurance  executed  in  that  state  while  the  defend- 
ant was  regularly  engaged  in  transacting  its  life  insurance 
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business  there.  Action  was  commenced  by  service  of  process 
upon  the  insurance  commissioner,  and  it  was  held  that  such 
service  was  good,  although  the  defendant  had  attempted  to 
withdraw  from  the  state  and  revoke  its  power  of  attorney 
before  service  was  made. 

We  see  nothing  in  any  of  these  cases  which  impairs  the 
force  of  the  conclusions  reached  by  us. 

Tlie  judgment  appealed  from  should  be  modified  by  reducing 
the  same  by  the  amount  of  $8,792.42,  with  interest  thereon 
from  May  5th,  1902,  and  as  so  modified  should  be  affirmed, 
without  costs  to  either  party. 

Cull'bn,  Ch.  J.,  O'Brien,  Height,  Vann  and  Werner,  JJ., 
concur  ;  Willard  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 


Ohables  Lofsten,  Respondent,  v.  The  Brooklyn  Heights 
Railroad  Company,  Appellant. 

1.  Contributory  Negligence  —  When  Question  of  Law.  While 
the  question  of  contributory  negligence  is  ordinarily  one  of  fact  for  the 
jury,  yet  a  party  may  create  by  his  own  acts  a  controlling  presumption 
that  he  has  been  deficient  in  ordinary  caution,  and,  therefore,  guilty  of 
contributory  negligence  as  a  matter  of  law. 

2.  Same.  Where  it  appears,  in  an  action  brought  by  a  person  struck  and 
injured  by  an  electric  car  while  crossing  a  public  street,  that,  when  plain- 
tiff approached  the  curb  of  the  street  through  which  the  railway  tracks 
were  laid,  he  looked  and  saw  a  car,  distant  about  fifty  feet  and  approaching 
at  a  n\te  of  five  or  six  miles  an  hour;  that  from  the  time  he  left  the  curb 
to  cross  the  street,  although  there  was  nothing  to  obstruct  his  view  or  dis- 
tract his  attention,  he  never  looked  toward  the  car  or  took  the  slightest 
pains  to  ascertain  where  it  was  until  just  before  the  car  struck  him,  when 
a  shout  called  his  attention  to  it  and  looking  up  he  saw  it  upon  him,  the 
plaintiff  must  be  deemed  to  have  not  exercised  ordinary  prudence  and 
is  guilty  of  contributory  negligence  as  a  matter  of  law. 

Lofsten  v.  Brooklyn  Heights  R,  R.  Co.,  97  App.  Div.  395,  reversed. 

(Submitted  January  29,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  second  judicial  department,  entered 
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October  19,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

I.  a.  Oeland,  H.  F.  Ives  and  Oeorge  D.  Yeomcms  for 
appellant.  The  plaintiff  failed  to  show  his  freedom  from 
contributory  negligence,  and  the  motion  to  dismiss  made  at 
the  end  of  the  plaintiff's  case  and  again  at  the  end  of  the 
entire  case  should  have  been  granted.  ( Weiss  v.  M.  S.  B. 
Co.,  33  App.  Div.  221 ;  Lynch  v.  T,  A.  R,  i?.  Co.,  88  App. 
Div.604;  Thompson  v.  M.  S.  By.  Co.,  89  K  Y.  10;  LitOe 
v.  T.  A.  R.  R.  Co.,  83  App.  Div.  330 ;  John  v.  U.  Ry.  Co., 
77  N.  Y.  161 ;  Kappus  v.  M.  S.  R.  Co.,  92  App.  Div.  13 ; 
Reed  v.  M.  St.  Ry.  Co.,  180  N.  Y.  315;  Biederman  v.  D. 
J).,  etc.,  R.  R.  Co.,  54  App.  Div.  291 ;  Johnson  v.  T.  A.  R. 
R,  Co.,  69  App.  Div.  247 ;  Lcmdrigan  v.  B.  II.  R.  R.  Co., 
23  App.  Div.  43.) 

James  C.  Cropsey  and  Benjamin  F.  Norris  for  respond- 
ent. The  questions  of  defendant's  negligence  and  plaintiff's 
freedom  from  contributory  negligence  were  properly  left  to 
the  jury.  (KetOe  v.  Turl,  162  N.  Y.  255  ;  Degraw  v.  Erie 
B.  R.  Co.,  49  App.  Div.  29 ;  Dunican  v.  V.  By.  Co.,  39 
App.  Div.  497 ;  McDernwtt  v.  B.  77".  B.  B.  Co.,  89  App. 
Div.  214 ;  Frank  v.  M.  S.  By.  Co.,  58  App.  Div.  100  ;  Law- 
son  V.  M.  St.  By.  Co.,  40  App.  Div.  307 ;  166  K  Y.  589 ; 
Kennedy  v.  T.  A.  B.  B.  Co.,  31  App.  Div.  30 ;  Legare  v. 
U.  By.  Co.,  61  App.  Div.  202 ;  Hoyt  v.  M.  St.  By.  Co.,  73 
App.  Div.  249  ;  175  N.  Y.  502  ;  Green  v.  M.  S.  By.  Co.,  42 
App.  Div.  160.) 

Hiscock,  J.  Plaintiff  recovered  a  small  verdict  for  per- 
sonal injuries  sustained  through  being  struck  by  one  of  defend- 
ant's cars  as  he  was  walking  across  one  of  its  tracks  in  Fulton 
street  in  the  borough  of  Brooklyn. 
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We  think  that  the  evidence  showed  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law,  and  that  the 
judgment  in  his  favor  should  be  reversed. 

Plaintiff  was  a  person  of  mature  age.  He  walked  upon  the 
east  side  of  Hoyt  street  to  Fulton  street  and  there  attempted 
to  cross  the  latter  street  and  defendant's  tracks  therein.  It 
was  about  7:30  in  the  morning  and  apparently  broad  daylight. 
When  he  got  to  the  curb  upon  the  near  side  of  Fulton  street 
he  looked  and  saw  approaching  at  a  distance  of  not  to  exceed 
fifty  feet  the  car  which  afterward  struck  him.  This  car  was 
proceeding  at  a  rate  of  five  or  six  miles  an  hour  as  described 
by  the  only  witness  who  spoke  definitely  upon  this  subject. 
It  was  in  the  neighborhood  of  fourteen  feet  from  this  curb 
from  which  plaintiff  saw  the  car  to  the  nearest  rail  of  the 
track  upon  which  he  was  struck.  According  to  his  version 
there  was  nothing  whatever  to  obstruct  his  view  of  the 
approaching  car.  Defendant's  motorman  asserted  that  there 
was  a  wagon  which  obscured  his  view  of  plaintiff,  but  the  lat- 
ter distinctly  and  expressly  repudiated  this  statement.  There 
was  nothing  except  the  ordinary  traffic  in  the  street  which 
could  distract  his  attention,  nor  was  there  any  claim  upon  his 
part  that  anything  did  distract  it. 

He  was  struck  by  the  nearest  forward  corner  of  the  car, 
but  he  seeks  to  mitigate  the  inference  that  he  fairly  walked 
into  the  car  by  the  assertion  that  when  he  had  reached  the 
middle  of  the  track  and  saw  the  car  upon  him  he  stepped 
back  a  step. 

From  the  time  plaintiff  left  the  curb  to  the  instant  of  the 
collision  he  never  looked  at  or  in  the  direction  of  the 
approaching  car,  or  by  any  other  method  so  far  as  appears 
took  the  slightest  pains  to  ascertain  where  it  was  until  a 
shout  called  his  attention  to  it  and  looking  up  he  saw  it  upon 
him. 

Without  any  lengthy  discussion  of  the  principles  applicable 
to  these  facts,  we  think  it  is  clear  that  the  plaintiff  did  not 
exercise  ordinary  prudence.  The  mere  statement  of  his  con- 
duct impresses  the  mind  at  once  that  in  utter  disregard  of  all 
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precautions  he  placed  himself  in  front  of  defendant's  car. 
The  car  had  only  a  comparatively  few  feet  to  go  to  cross  the 
line  of  plaintiff's  course  when  the  latter  left  the  curb.  When 
he  saw  it,  it  was  proceeding  at  a  considerably  more  rapid 
pace  than  he  was.  By  the  time  he  had  proceeded  from  the 
curb  to  the  track  the  car  had  so  covered  its  distance  that  it 
was  practically  upon  him  as  he  stepped  upon  the  track.  If 
he  had  exercised  the  slightest  heed  by  either  looking  or 
listening  he  would  have  detected  its  presence  in  such  close 
proximity  as  to  disclose  at  once  the  foolhardiness  of  stepping 
upon  the  track  in  front  of  it.  Nothing  but  utter  oblivion  of 
his  surroundings  and  of  his  obligations  could  mislead  a  trav- 
eler into  the  conduct  displayed  by  plaintiff.  It  is  true  that 
the  defendant's  employees  were  under  the  obligation  to  man- 
age the  car  with  care  and  prudence,  but  this  obligation  of  care 
was  not  confined  to  them.  It  also  rested  upon  the  plaintiff, 
and  their  negligence,  if  they  were  guilty  of  it,  did  not  relieve 
him  from  the  consequences  of  his  own  fault. 

We  are  fully  mindful  of  the  proposition  urged  by  plaintiff 
that  ordinarily  the  question  of  contributory  negligence  is  one 
of  fact  for  the  jury.  Bat,  of  course,  there  are  limits  to  this 
rule  and  a  party  may  create  a  controlling  presumption  of  law 
that  he  has  been  deficient  in  ordinary  caution.  The  plaintiff 
in  this  case  seems  to  have  reached  such  limit  and  to  have 
created  such  presumption. 

Many  cases  have  been  called  to  our  attention  by  the  learned 
counsel  for  the  plaintiff  as  sustaining  the  latter's  right  to 
recover.  We  have  not  failed  to  examine  any  of  them,  but 
without  reviewing  them  in  detail  we  think  it  fairly  may  be 
said  that  in  each  case  there  were  special  circumstances  which 
distinguished  it  from  the  one  at  bar  and  prevents  it  from  being 
an  authority  for  the  judgment  appealed  from. 

We  think  the  facts  now  presented  come  rather  within  the 
application  of  the  rules  adopted  as  forbidding  a  recovery  in 
the  cases  of  Greene  v.  Metr.  Street  Ry,  Co,  (100  App.  Div.. 
303);  Thompson  v.  Metr.  Street  By.  Co.  (89  App.  Div.  10); 
Lynch  v.  Third  Ave.  E.  E.  Co.  (88  App.  Div.  604);  Weiss 
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V.  Metr.  Street  Ry.  Co.  (33  App.  Div.  221);  Pindei^  v. 
Brooklyn  Heighta  R.  R.  Co.  (173  N.  Y.  519). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

CuLLKN,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  Bartlett, 
Werner  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


Morris  Jaoobson  et  al.,  Appellants,  ^.  Brooklyn  Lumber 
Company  et  al..  Respondents. 

1.  Appeal  —  Unanimous  Affirmance  —  Court  of  Appeals  Will 
Examine  Pleadings  to  Ascertain  What  Facts  Ake  Admitted.  An 
exceptioQ  to  the  rule  that  the  unanimous  affirmance  of  a  juJgment  by 
the  Appellate  Division  precludes  the  Court  of  Appeals  from  looking 
into  the  record  for  facts  not  contained  in  the  findings  is  not  warranted 
by  the  fact  that  the  plaintiffs,  in  an  action  decided  before  the  re-enact- 
ment of  section  102B  of  the  Code  of  Civil  Procedure,  did  not  have  an 
opportunity  to  obtain  at  Special  Term  a  ruling  upon  additional  facts 
which  they  deemed  established  by  the  evidence.  It  is  only  the  evidence 
and  the  proceedings  on  the  trial,  however,  that  the  court  will  not  examine 
to  ascertain  whether  there  are  facts  not  found  which  rest  on  undisputed 
evidence  or  facts  found  which  are  unsupported  by  any  evidence.  The 
pleadings  being  part  of  the  judgment  roll  and  there  being  no  constitu- 
tional prohibition  of  an  examination  thereof  to  ascertain  what  facts  are 
admitted  nor  any  statuto];y  requirement  that  the  findings  shall  include 
such  facts,  they  may  and  should  be  read  by  the  court,  in  connection  with 
a  decision  upon  the  issues,  to  ascertain  whether  the  facts  admitted  and 
found  sustain  the  judgment. 

2.  Btockholders'  Action — When  Demand  That  Corporation 
Bring  Action  Unnecessary.  Where  in  a  stockholders'  action  the 
defendants  against  whom  the  wrong  is  charged  are  the  executive  officers 
of  the  corporation,  who  also  constitute  a  majority  of  the  noting  board  of 
directors,  a  prior  demand  upon  the  corporation  to  biirig  the  action  is 
unnecessary. 

3.  Corporations  —  Action  op  Board  op  Directors  Voidable 
Where  Majority  op  Board  Are  Personally  Interested  —  Pros- 
perity OF  CoRPOiiATioK  No  DEFENSE.  In  au  action  brought  by  minor- 
ity stockholders  of  a  corporation  to  recover  for  the  corporation  from  the 
president  and  vice-president  and  treasurer  thereof  amounts  received  by 
such  officers  by  reason  of  increases  in  their  salaries  alleged  to  have  been 


1906.]  Jacobson  v.  Brooklyn  Lumber  Co.  153 

N.  T.  Rep.]  Statement  of  case. 


improperly  amhorized  by  the  board  of  directors,  and  to  cancel  alleged 
improper  resolutions  of  said  board  purporting  to  authorize  such  officers 
to  credit  themselves  with  cerUiin  amounts  for  deferred  salaries,  admis- 
sions in  the  pleadings  and  findings  of  fact  to  the  effect  that  the  said  offi- 
cers bad  since  the  organization  of  the  corporation  been  the  owners  of  a 
majority  of  the  stock;  that  at  the  time  of  and  previous  to  the  alleged 
improper  actions  by  the  board  of  directors  they  were  members  thereof  and 
constituted  a  majority  of  the  membership  of  said  board,  the  plaintiffs 
having  no  representation  therein;  that  the  increases  in  the  salaries  of  said 
officers  were  voted  by  themselves,  but  that  such  increases  were  legitimate 
and  commensurate  with  the  increase  in  business  and  resulting  profits,  they 
having  devoted  all  of  their  time  to  the  business,  extended  it  and  placed 
the  corporation  on  a  sound  basis,  and  that  through  their  efforts  the 
stock  held  by  the  plaintiffs  had  increased  in  value,  do  not  justify  the  con- 
clusion of  law  that  the  complaint  should  be  dismissed;  since  the  relation 
of  said  officers  to  the  corporation  whs  fiduciary  and  they  could  not  make 
an  agreement  with  themselves  acting  on  the  one  part  individually  and  for 
their  own  benefit  and  on  the  other  part  in  their  fiduciary  capacity;  and  if, 
through  their  acts,  a  loss  has  been  wrongfully  occasioned  to  the  corpora- 
tion, it  is  neither  a  defense  nor  a  mitigating  circumstance  that  despite 
their  illegal  act^  the  corporation  is  still  solvent  or  that  its  stock  has 
increased  in  value. 
Jfteobson  V.  Brooklyn  Lurnber  Co,^  101  App.  Div.  609,  reversed. 

(Argued  February  8,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  3, 1905,  aflSrming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joseph  M.  Gazzam^  Jr.^  for  appellants.  The  facts  alleged 
in  the  complaint  and  admitted  by  the  answer  and  the  facts 
expressly  found  by  the  trial  court  are  before  the  Court  of 
Appeals,  and  this  court  has  the  power  to  review  all  questions 
of  law  arising  upon  the  facts  so  admitted  in  the  pleadings, 
taken  in  connection  with  the  facts  so  found.  If,  upon  the 
facts  admitted  in  the  pleadings  and  the  facts  found,  the  plain- 
tiffs were  entitled  to  any  relief,  it  was  error  to  dismiss  the 
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complaint.  {Hilton  v.  Ernsts  161  N.  Y.  227;  Eodgera  v. 
Clement^  162  N.  Y.  422 ;  Fleiachjnann  v.  Stem^  90  K  Y. 
110;  Paige  v.  Willett,  38  N.  Y.  28;  White  v.  /Smii^A,  46 
N.  Y.  418  ;  Pennachio  v.  GV<?<?<?,  107  App.  Di\r.  227 ;  Bridge 
V.  PayaoUy  5  Sandf.  210;  Ballou  v.  Parsons^  11  Hun,  602; 
aS^iW/w  v.  TTaZ^ac^,  46  Hun,  172 ;  Eaton  v.  TF^^Z*,  82  N.  Y. 
576.)  At  the  time  the  decision  of  the  trial  court  was  filed, 
the  Code  required  the  long  form  of  decision,  but  did  not  pro- 
vide for  requests  to  find.  Therefore,  this  court  should  con- 
sider all  facts  established  by  uncontroverted  evidence,  and 
no  presumption  should  be  indulged  in  that  facts  favor- 
able to  respondents  were  found  which  do  not  appear  upon 
the  face  of  the  decision.  {Lazarus  v.  M,  E.  Ry,  Co.^  145 
N.  Y.  581 ;  Zorhowski  v.  Astor^  13  Misc.  Rep.  507 ;  M. 
M.  d&  a  Co.  V.  Tietjen,  34  Civ.  Pro.  Rep.  29 ;  Hilton  v. 
Emat,  161  N.  Y.  227;  R.  L.  Co.  v.  S.  &  P.  P.  Co.,  135 
N.  Y.  209.)  The  plaintiflFs  upon  the  facts  admitted  in  the 
pleadings  and  the  facts  found  by  the  trial  court  are  entitled 
as  matter  of  law  to  judgment  setting  aside  the  "  resolutions" 
awarding  increases  of  salaries  to  the  defendants  Verity  and 
Robertson,  canceling  their  claims  for  salaries  thereunder  and 
directing  the  said  individual  defendants  to  account  for  and 
repay  to  the  company  all  moneys  received  by  them  for  these 
increases  in  salaries  which  the  trial  court  expressly  found  that 
they  "  voted  themselves."  {Butts  v.  Wood,  37  K  Y.  317 ; 
Munson  v.  S.  R.  R,  Co.,  103  N.  Y.  59  ;  Rodgers  v.  Clement^ 
162  N.  T.  422 ;  Armstrong  v.  Dubois,  90  N.  Y.  95  ;  Beers  v. 
N.  T.  L.  Ins.  Co.,  %^  Hun,  75  ;  Ashley  v.  Kinnan,  2  N.  Y. 
Supp.  574  ;  Filon  v.  M.  B.  Co.,  15  K  Y.  Supp.  57 ;  KeUer  v. 
Frost,  22  Barb.  400 ;  People's  Bank  v.  S.  A.  Church,  109 
N.  Y.  512 ;  Coluinbia  Bank  v.  Gospel  Church,  127  N.  Y.  361.) 
A  director  of  a  corporation  is  incompetent  to  act  upon  the 
auditing  of  his  own  claim  for  compensation,  and  if  such  claim 
be  allowed  at  a  meeting  at  which  his  presence  is  necessary  to 
constitute  a  quorum,  any  stockholder  may  sue  on  behalf  of 
himself  and  the  other  stockholders  to  avoid  the  transaction 
and  compel  a  re-payment  of  the  money.     {Butts  v.  Wood,  37 
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N.  T.  317;  Sage  v.  Culver,  147  N.  T.  247;  A.  H.  G,  M. 
Co.  V.  Andrewsy  120  N.  Y.  58;  Copeland  v.  J.  Mfg.  Co,,  47 
Hun,  236;  E.  N.  T.  E.  R.  Co.  v.  Elmore,  5  Hun,  214; 
CoUman  v.  S.  A.  R.  R.  Co.,  88  K  Y.  204 ;  Blatchford  v. 
Ross,  54  Barb.  48 ;  Palmer  v.  C.  H.  Cemetery,  122  N.  Y. 
435 ;  Brinkerhoff  v.  Bostwick,  88  N.  Y.  59 ;  Barnes  v. 
Brown,  80  N.  Y.  535 ;  Jones  v.  Morrisonx,  31  Minn.  148.) 
The  facts  that  the  plaintiffs  have  failed  to  show  loss  or  dam- 
age, that  their  property  has  increased  in  value,  and  that  the 
value  of  their  stock  has  increased  so  that  it  is  worth  more 
than  par  are  immaterial.  {Kdvanaugh  v.  C.  T.  Co.,  181 
N.  Y.  121.)  Plaintiffs  are  not  barred  by  laches  or  acquies- 
cence from  questioning  the  acts  of  the  defendants  complained 
of  in  this  action.  {Plait  v.  Piatt,  58  N.  Y.  646  ;  Qalway  v. 
M.  E.  R.  Co.,  128  K  Y.  155  ;  Cox  v.  Stokes,  156  N.  Y.  511 ; 
C.  C.  Co.  V.  Sherman,  30  Barb.  577;  H.  S.  C  Co.  v.  C.  C. 
Co.,  16  Md.  456.) 

Oeorge  C.  Case  for  respondents.  All  acts  performed  and 
resolutions  passed  by  the  three  directors,  constituting  the 
board  of  directors  since  November  7,  1892,  are  valid  and 
bind  the  plaintiffs.  ( Wallace  v.  Walsh,  125  N.  Y.  26  ;  D. 
E.  L.  Co.  V.  P.  Co.,  160  N.  Y.  502.)  Plaintiffs'  cause  of 
action  is  barred  by  laches  or  acquiescence.  (18  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  97 ;  Piatt  v.  Piatt,  56  N.  Y.  646.) 
In  actions  by  stockholders,  which  assail  the  acts  of  directors 
or  trustees,  courts  will  not  interfere  unless  it  be  made  to 
appear  that  they  have  illegally  or  unconsciously  used  their 
powers,  or  that  their  acts  were  fraudulent  or  collusive  and 
destructive  of  the  rights  of  the  stockholders.  {Leslie  v. 
LoriOard,  110  IS.  Y.hZ2.) 

Chase,  J.  The  plaintiffs  are  minority  stockholders  of  the 
defendant  corporation.  This  action  is  brought  by  them  on 
behalf  of  themselves  and  all  other  stockholders  similarly 
situated  to  recover  for  the  corporation  from  the  individual 
defendants  the  amounts  received  by  them  for  salaries  as  olii- 
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cers  of  the  corporation  from  the  year  1892,  and  to  cancel  any 
and  all  alleged  resolntions  on  the  books  of  the  corporation 
purporting  to  authorize  said  individual  defendants  to  credit 
themselves  with  certain  amounts  for  accumulated  or  deferred 
salaries,  and  also  to  redress  other  alleged  wrongs  to  the 
corporation. 

The  issues  were  tried  at  Special  Term  and  a  decision  was 
rendered  stating  separately  certain  findings  of  fact  and  con- 
clusions of  law  upon  which  judgment  was  entered  dismissing 
the  complaint  of  the  plaintiffs.  An  appeal  was  taken  from 
said  judgment  to  the  Appellate  Division  where  the  judgment 
was  unanimously  affirmed,  and  from  the  judgment  of  affirmance 
an  appeal  is  taken  to  this  court. 

The  findings  of  fact  contained  in  said  decision  are  discon- 
nected and  not  sufficiently  complete  to  present  fully  the  appel- 
lants' contention,  and  plaintiffs  insist  that  notwithstanding  the 
unanimous  decision  of  the  Appellate  Division,  tliis  court 
should  consider  not  only  the  facts  as  found  in  the  decision, 
but  also  the  facts  which  are  admitted  by  the  pleadings  and  the 
facts  established  on  the  trial  by  uncontroverted  evidence. 
This  action  was  decided  after  September  Ist,  1903,  wlien  the 
last  amendment  to  section  1022  of  the  Code  of  Civil  Pro- 
cedure (Chapter  85,  Laws  of  1903)  took  effect,  but  before  the 
re-enactment  of  section  1023  of  the  Code  of  Civil  Procedure 
(Chapter  491,  Laws  of  1904). 

The  plaintiffs  claim  to  be  at  some  disadvantage  because 
they  did  not  have  an  opportunity  to  present  to  the  court  at 
Special  Term  a  statement  of  the  facts  which  they  deemed 
established  by  the  evidence  and  the  rulings  on  questions  of 
law  which  they  desired  the  court  to  make,  and  they  urge  that 
there  are,  therefore,  special  reasons  in  this  case  why  the  court 
should  examine  the  evidence  to  see  whether  there  are  facts 
not  found  in  the  decision  but  which  were  established  by 
uncontroverted  evidence. 

It  is  provided  by  section  9  of  article  6  of  the  Constitution 
of  the  state  of  New  York  as  follows :  '•  After  the  last  day  of 
December,  one  thousand  eight  hundred  and  ninety-five,  the 
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jurisdiction  of  the  Court  of  Appeals,  except  where  the  judg- 
ment is  of  deatli,  sliall  be  limited  to  the  review  of  questions 
of  law.  No  unanimous  decision  of  the  Appellate  Division  of 
the  Supreme  Court  that  there  is  evidence  supporting  or  tend- 
ing to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 
the  court  shall  be  reviewed  by  the  Court  of  Appeals.  *  *  *  " 
(Section  191,  Code  of  Civil  Procedure.) 

This  court  in  mito7i  v.  Frnst  (161  N.  Y.  226)  say :  "  The 
facts  as  found  are  absolutely  conclusive  here.  The  appellants 
can  neither  add  to  them  nor  take  from  tlien^  by  urging  that, 
as  a  question  of  law,  there^  are  facts  not  found  which  rest  on 
undisputed  evidence,  and  facts  found  which  are  unsupported 
by  any  evidence."  The  court  was  then  considering  a  case 
where  a  judgment  had  been  entered  upon  a  report  of  a  ref- 
eree, which  stated  separately  his  findings  of  fact  and  con- 
clusions of  law,  and  in  which  the  judgment  so  entered  had 
been  nnaniraously  affirmed  in  the  Appellate  Division. 

In  Sweet  v.  Ilennj  (175  N.  Y.  268)  the  court  say  :  "  This 
court  is  confined  to  the  findings  of  fact  and  is  not  permitted 
to  look  into  the  record  for  additional  facts."  (See,  also,  Rodg- 
er %  V.  Cleinenty  162  N.  Y.  422,  and  National  Harrow  Co, 
V.  Bemerpt  <&  Sons,  163  N.  Y.  505.) 

The  reasons  why  tlie  court  will  not  look  into  the  record  for 
additional  facts  have  been  heretofore  fully  stated,  and  such 
reasons  do  not  permit  of  any  exception  to  the  rule  by  reason 
of  the  fact  that  the  plaintifEs  have  not  had  an  opportunity  to 
obtain  at  Special  Term  a  ruling  upon  additional  facts  which 
they  deemed  established  by  the  evidence.  The  evidence, 
therefore,  cannot  be  examined  for  the  purpose  of  ascertaining 
whether  there  are  facts  established  by  uncontroverted  evidence 
not  included  in  the  findings  contained  in  the  decision. 

The  Constitution  does  not  in  terms  or  otherwise  prohibit  an 
examination  of  the  pleadings  to  ascertain  what  facts  ai-o 
admitted  thereby.  It  is  provided  by  section  522  of  the  Code 
of  Civil  Procedure  that  "  Each  material  allegation  of  the  com- 
plaint, not  controverted  by  the  answer,  and  each  material  alle- 
gation of  new  matter  in  the  answer,  not  controverted  by  the 
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reply,  where  a  reply  is  required,  must^ /or  thepurpoaea  of  the 
action^  be  taken  as  true." 

The  decision  of  the  court  or  the  report  of  a  referee  is 
required  "  Upon  the  trial  of  the  whole  isauea  offactP  (Code 
of  Civil  Procedure,  section  1022.)  It  is  commendable  prac- 
tice for  the  purpose  of  preserving  a  continuity  of  statement 
to  include  in  the  findings  of  fact  a  complete  story  of  t!ie  trans- 
action so  far  as  the  same  is  material  and  can  be  given  from 
the  facts  admitted  in  the  pleadings  or  determined  upon  the 
trial  of  the  whole  issues  of  fact,  but, the  statutes  do  not 
require  findings  of  fact  except  upon  the  issues  tried. 

It  was  held  by  this  court  in  Wiltde  v.  Eaddie  (4  Abb. 
[N.  S.]  393)  that  an  exception  does  not  lie  to  the  report  of  a 
referee  upon  the  ground  that  he  has  refused  to  find  upon  a 
question  of  fact  other  than  one  arising  from  the  issues  in 
the  cause.  Upon  the  facts  alleged  in  the  complaint  which 
iiave  not  been  controverted  by  the  answer  there  is  no  issue. 
Findings  are  not  necessary  as  to  such  facts  in  the  determina- 
tion of  the  issue.    {Bram  v.  Bram^  34  Hun,  487.) 

In  Eaton  v.  Wells  (82  N.  Y.  576)  this  court,  in  considering 
an  action  brouglit  for  the  foreclosure  of  a  mortgage,  say : 
"  There  was  no  need  of  proof  of  the  amount  of  the  dpbt  aside 
from  tbe  averments  of  the  pleadings.  There  was  then  no 
trial  of  an  issue  of  fact.  No  findings  of  fact  were  needed  for 
there  were  no  facts  to  be  found.  The  pleadings  contained 
them." 

When  a  complaint  is  dismissed  before  the  introduction  of 
testimony  it  is  a  determination  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  in 
such  case  findings  are  not  required.  Neither  does  a  case 
where  judgment  is  rendered  on  the  pleadings.  (  Wood  v. 
Laryy  124  N.  Y.  83.) 

It  would  seem,  therefore,  that  there  is  no  statutory  provi- 
sion requiring  that  findings  be  made  by  a  court  or  referee  to 
include  the  facts  admitted  by  the  pleadings.  The  pleadings 
are  a  part  of  the  judgment  roll,  and  the  admissions  therein 
can  always  be  read  in  connection  with  the  decision  of  the 
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court  or  the  report  of  the  referee  upon  the  issues,  and  they 
should  be  so  read  by  this  court  to  ascertain  whether  the  facts 
so  admitted  and  found  sustain  the  judgment.  Tliis  court  lias 
substantially  so  held  in  Hodgers  v.  Clement  {suprd)^  and  we 
find  no  expression  of  the  court  that  must  necossarily  be  con- 
sidered to  the  contrary.  It  i^  t\ie  evidence  ^ud  thiQ  proceed- 
inffs  on  the  trial  that  the  court  will  not  examine  to  ascertain 
whether  there  are  facts  not  found  which  rest  on  undisputed 
evidence  or  facts  found  which  are  unsupported  by  any 
evidence. 

It  is  admitted  by  the  pleadings  that  the  defendant  corporar 
tion  was  organized  October  29th,  1891 ;  that  the  defendant 
Verity  has  at  all  times  been  its  president  and  the  defendant 
Robertson  its  vice-president;  that  since  December  1st,  1894, 
said  Robertson  has  also  been  its  treasurer ;  that  said  defend- 
ants Verity  and  Robertson  have  ever  since  the  organization 
of  the  company  been  the  owners  of  a  majority  of  its  stock 
and  members  of  its  board  of  directors;  that  there  were 
originally  five  stockholders,  all  of  whom  were  made  direct- 
ors of  the  company  for  the  first  year;  that  the  plaintiff 
Arthur  C.  Jacobson  was  elected  the  first  secretary  and  treas- 
urer thereof ;  that  the  capital  stock  of  the  corporation  is 
$50,000,  and  $44,400  thereof  has  been  issued  ;  that  the  stock 
:is  now  all  owned  by  the  two  plaintiffs  and  the  two  individual 
defendants  except  five  shares  which  are  owned  by  a  brother 
of  the  defendant  Robertson  ;  that  on  the  27th  day  of  October, 
1892,  at  a  special  meeting  of  the  board  of  directors,  a  resolu- 
tion was  adopted  removing  the  defendant  Arthur  C.  Jacobson 
from  his  oSice  as  secretary  and  treasurer ;  that  on  the  7th  day 
of  November,  1892,  a  resolution  was  passed  at  a  stockholders' 
meeting  reducing  the  number  of  directors  from  five  to  three, 
and  thereafter  from  year  to  year  three  persons  were  elected 
directors  of  the  company  ;  that  since  1894  the  brother  of 
said  defendant  Robertson  has  been  annually  elected  a  director 
with  said  defendants  Verity  and  Robertson;  that  during  the 
first  year  after  the  organization  of  the  corporation  the  board 
of  directors  paid  to  the  president,  vice-president  and  treas- 
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urer  eacli  a  salary  of  $2,500 ;  that  for  each  of  the  years  1893 
and  1894  tlie  defendant  Verity  as  president  was  paid  $3,500, 
and  the  defendant  Robertson  as  vice-president  $2,500 ;  that 
for  the  year  1895  the  defendant  Verity  as  president  was  paid 
$3,500,  and  tlie  defendant  Robertson  as  vice-president  and 
treasurer  $3,500 ;  that  for  each  of  the  years  1896  to  1898, 
inclusive,  tlie  defendant  Verity  as  president  was  paid  $5,000, 
and  the  defendant  Robertson  as  vice-president  and  treasurer 
was  paid  $5,000;  that  in  the  fall  of  1898  and  during  each 
year  thereafter  until  the  commencement  of  this  action  a  reso- 
lution was  entered  in  the  minutes  of  the  directors  that  the 
defendant  Verity  be  paid  a  yearly  salary  of  $8,000,  and  tlie 
defendant  Robertson  as  vice-president  and  treasurer  a  yearly 
salary  of  $8,000,  but  such  resolution  further  provided  that 
each  of  said  officers  should  draw  on  account  of  his  salary  but 
$5,000  each  year  and  that  the  balance  of  the  salary,  namely, 
$3,000,  should  be  allowed  to  "  accumulate  until  such  time  as 
the  company  could,  in  the  judgment  of  the  directors,  afford 
to  liave  it  withdrawn  from  the  business ; "  that  a  statement  of 
the  assets  and  liabilities  of  the  corporation  was  furnished  by 
the  treasurer  on  January  22,  1903,  which  shows  a  credit  to 
the  defendant  Robertson  of  $35,992.49,  and  to  the  defendant 
Verity  of  $32,097.59 ;  that  said  credits  to  the  individual 
defendants  amounted  to  more  than  fifty  per  cent  of  the  total 
assets  of  the  corporation  at  that  time. 

The  court,  among  others,  found  the  following  as  facts : 
"  VIII :  —  Defendants  Verity  and  Robertson  have  been 
officers  and  directors  of  the  company  from  its  organization. 
They  have  devoted  all  their  time  to  the  business  of  the  corpora- 
tion, they  have  extended  its  business,  placed  it  on  a  sound  basis 
and  through  their  efforts  the  stock,  part  of  which  is  held  by  the 
plaintiff,  has  been  rendered  valuable,  so  that  it  is  conceded  to 
be  worth  considerably  more  than  par.  The  company  is  now 
in  a  prosperous  condition  as  a  result  of  their  management  and 
there  are  undivided  profits  in  the  treasury. 

"  IX  :  —  Defendants  Verity  and  Robertson  have  voted  them- 
selves increase  in   salary.     The  increases  in  salary  are  legiti- 
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mate  and  commensurate  with  the  increase  in  business  and 
resulting  profit. 

"  XIV  :  —  Plaintiffs  had  the  right  to  inspect  the  books  and 
to  be  present  and  vote  at  stockholders'  meetings.  They  have 
made  no  effort  to  assert  their  alleged  rights  either  in  the 
meetings  of  directors  or  stockholders. 

"  They  stood  aloof  unfriendly —  critical  for  ten  years  and 
resort  to  a  court  of  equity. 

"  XV :  —  Plaintiffs'  property  has  advanced  in  value  so  that 
it  is*worth  double  what  it  was  at  the  outset  They  have  failed 
to  show  loss  or  damage." 

As  a  conclusion  of  law  it  found  that  defendants  are  entitled 
to  judgment  dismissing  the  complaint  on  the  merits. 

A  demand  upon  the  defendant  corporation  to  bring  this 
action  was  unnecessary  as  the  individual  defendants  against 
whom  the  wrong  is  charged  are  the  executive  officers  of  the 
corporation  and  they  also  constitute  a  majority  of  the  acting 
board  of  directors  thereof.  (Hcmna  v.  Zyon^  179  N.  Y.  107 ; 
ira^v.iV.  r.  acfe^.i?.72.  i?.  Cb.,176N.T.124:;  Sagev. 
Culver,  147  N.  Y.  241 ;  Helliwell  on  Stock  and  Stockholders, 
section  405.)  If  the  individual  defendants  have  illegally  and 
wrongfully  occasioned  a  loss  to  the  defendant  corporation  it 
is  neither  a  defense  nor  a  mitigating  circumstance  that  despite 
such  illegal  and  wrongful  acts  the  corporation  is  still  solvent, 
or  that  the  stock  has  increased  in  value  during  the  time  when 
the  alleged  illegal  and  wrongful  acts  have  been  committed. 
{Kavancmgh  v.  Commonwealth  Trust  Co.,  181  N.  Y.  121.) 

Neither  the  good  faith,  honesty  nor  legality  of  the  acts  of 
officers  of  a  corporation  can  be  determined  by  ascertaining 
whether  the  market  value  of  the  capital  stock  of  the  corpora- 
tion has  increased  or  diminished  during  the  time  when  said 
acts  were  performed.  A  corporation  may  lose  money  notwith- 
standing good,  faithful,  honest  endeavor  by  its  officers,  and  it 
may  increase  its  assets  notwithstanding  selfish  and  illegal  acts 
by  them.  The  results  of  transactions  are  considered  in  deter- 
mining the  value  of  semces  performed  for  which  a  person  or 
corporation  is  liable,  but  the  value  cannot  be  determined  by 
11 
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any  rule  of  proportion,  nor  can  the  amount  to  be  paid  there- 
for be  intentionally  so  gauged  as  to  absorb  substantially  all 
the  profits  of  a  corporation  that  have  accrued  or  that  the 
corporation  may  at  some  future  time  be  able  to  pay  and  have 
withdrawn  from  the  business. 

The  trial  court  has  not  found  that  the  defendant  corpora- 
tion ever  promised  to  pay  the  defendants  the  salaries  stated 
or  that  the  defendants  ever  rendered  services  of  a  value  equal 
to  the  amount  of  such  salaries.  The  finding  in  substance  is 
that  the  defendants  helped  themselves  to  the  several  amotmts 
received  by  them  and  credited  themselves  with  said  amounts 
now  appearing  on  the  books  of  the  corporation,  the  exact 
language  of  the  finding  being  "Defendants  Verity  and 
Robertson  have  voted  themselves  increase  in  salary."  The 
findings  which  it  is  claimed  justify  their  acts  in  so  taking  and 
crediting  to  themselves  increased  salaries  are  in  substance 
that  the  net  assets  of  the  corporation  have  not  been  depleted 
but  increased,  and  that  the  salaries  are  legitimate  and 
commensurate  with  the  increased  business  and  resulting  profit. 

The  relation  of  an  oflicer  of  a  corporation  to  it  is  fiduci- 
ary, and  he  must  at  all  times  act  in  good  faith  and  unselfishly 
towards  the  corporation.  The  relation  is  such  that  an  oflicer 
of  a  corporation  cannot  make  an  agreement  with  himself  act- 
ing on  the  one  part  individually  and  for  his  own  benefit,  and 
on  the  other  part  in  his  fiduciary  capacity  as  an  officer  of  the 
corporation. 

It  is  said  in  10  Am.  &  Eng.  Cyc.  of  Law,  790 :  "A 
director  cannot  with  propriety  vote  in  the  board  of  directors 
upon  a  matter  affecting  his  own  private  interest  any  more 
than  a  judge  can  sit  in  his  own  case,  and  any  resolution  passed 
at  a  meeting  of  the  directors  at  which  a  director  having  a 
personal  interest  in  the  matter  voted  will  be  voidable  at  the 
instance  of  the  corporation,  or  the  shareholders,  without 
regard  to  its  fairness,  provided  the  vote  of  such  director  was 
necessary  to  the  result." 

The  courts  in  this  state  have  frequently  asserted  the  void- 
ability  of  acts  and  votes  of  corporate  officers  when  they  are 
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affected  by  private  interests.  {Butts  v.  Woody  37  N.  T.  317 ; 
Kelsey  v.  Sargent^  40  Hun,  150 ;  Copdand  v.  Johnson  Mfg. 
Co.,  47  Hun,  235 ;  Barnes  v.  Brown,  80  N.  T.  527 ;  Ziegler 
V.  Hoaglcmdj  52  Hun,  385 ;  Beers  v.  N.  T.  Life  Ins.  Co., 
66  Hun,  75 ;  Duncovib  v.  N.  JT.,  H.  <&  N.  R.  R.  Co.,  84 
N.  y.  190 ;  Burden  v.  Burden,  8  App.  Div.  160 ;  Munsoyi 
V.  Syracuse,  G.  <&  C.  R.  R.  Co.,  103  N.  Y.  58 ;  Sage  v. 
Culver,  147  N.  T.  241 ;  Marshall  v.  Industrial  Federation 
of  America,  14  Anno:  Cases,  100.  See  American  &  Englisli 
Ency.  of  Law  [2d  ed.],  vol.  21,  897-910 ;  Cook  on  Stock  and 
Stockholders  [3d  ed.],  sec.  657 :  Taylor  on  Private  Corpora- 
tions [5tli  ed.],  sees.  646,  647,  648.) 

The  findings  of  the  court,  taken  with  the  admissions  in  the 
pleadings,  do  not  justify  the  conclusion  of  law  that  the  plain- 
tiffs' complaint  should  be  dismissed. 

The  facts  upon  which  the  question  of  laches  can  be  consid> 
ered  are  not  sufficiently  before  us  to  require  a  statement  of  the 
opinion  of  this  court  in  relation  thereto,  but  it  seems  reasonably 
clear  at  least  that  laches  cannot  be  urged  against  the  plaintiffs 
as  against  their  right  to  have  considered  and  determined  tlie 
question  whether  the  defendants  are  entitled  to  the  deferred 
or  accumulated  salaries  credited  to  them  on  the  books  of  the 
corporation. 

The  judgment  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  final  award  of  costs. 

CuLLBN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight  and 
Vann,  JJ.,  concur ;  Willard  Bartlett,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Abthitb  S.  Levt,  as  Surviving  Partner  of  the  Firm  of  I.  K, 
CoHN  &  Co.,  Appellant,  v.  The  James  McCrbery  Realty 
Corporation,  Respondent. 

Appeal  —  Question  of  Fact.  An  afflrmance  by  the  Appellate 
DivisioD  of  a  judgment  CDtered  upoa  a  verdict  dismissing  a  complaint  in 
an  action  to  recover  for  services  in  })rocuring  a  tenant  for  defendant's 
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property,  upon  the  ground  that  the  defendant  was  entitled  to  a  dismissal 
as  a  matter  of  law,  sustained,  there  being  evidence  from  which  the  jury 
might  have  found  as  a  matter  of  fact  that  the  parties  had  never  agreed 
upon  the  terms  of  a  lease. 

Cohn  V.  MeCreery  Bealty  Corp.,  102  App.  Div.  611,  afBrmed. 

(Argued  February  2,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
6,  1905,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion, 

Einanuel  J,  Myers  for  appellant.  The  broker  having 
brought  Mr.  Shubert  and  Mr.  McCreery  together  and  they 
having  come  to  an  agreement  "fixing  the  terms,  number  of 
years,  the  amount  of  rent  and  the  security  that  was  to  be 
paid,"  was  entitled  to  his  commissions.  {Gilder  v.  Davis^ 
137  K  Y.  504  ;  Fraser  v.  Wyekr)f,  63  N.  Y.  U5 ;  SMald 
V.  JS,  Iron  Co.^  83  X.  Y.  378 ;  Dados  v.  Gu7iningha7n,  102 
N.  Y.  678;  Martin  v.  Bliss,  57  Ilun,  157,  159;  Smnpson  v. 
Ottingen,  93  App.  Div.  226;  Sheinhouse  v.  Klueppel,  80 
App.  Div.  445 ;  Lomer  v.  Meeker,  25  N.  Y.  363 ;  ^Yilds  v. 
R.  R.  Co.,  24  N.  Y.  433  ;  Kelly  v.  Burroughs,  102  N.  Y.  93.) 
When  the  broker  brings  the  owner  "into  accord"  with  the 
proposed  tenant  (who  accepts  the  owner's  terms),  the  broker 
becomes  entitled  to  his  commissions,  which  cannot  be  defeated 
because  the  owner  of  his  own  volition  and  without  the  pro- 
posed tenant's  fault,  declines  to  carry  out  the  understanding. 
{Gilder  v.  Davies,  137  N.  Y.  504;  Fraser  v.  Wychoff,  63 
N.  Y.  445 ;  Moses  v.  Bierliiig,  31  N.  Y.  462 ;  Sibbald  v. 
B,  Iron  Co,,  83  N.  Y.  378 ;  Folinsbee  v.  Sawyer,  8  Misc.  Eep. 
370 ;  Levy  v.  Ruff,  4  Misc.  Eep.  180  ;  McQuilUn  v.  Carpen- 
ter, 72  App.  Div.  595 ;  Slater  v.  Holt,  10  K  Y.  S.  R.  257; 
Barnard  v.  Monnot,  8  Keyes,  203.) 

Eugene  G.  Kremer  for  respondent.  The  minds  of  the  par- 
ties never  met  upon  the  terms  of  the  lease.     {Sibbald  v.  B, 
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Iron  Co.,  83  N.  T.  378 ;  Gerding  v.  HasUna,  141  N.  Y.  514 ; 
Donovan  v.  White,  182  N.  Y.  43 ;  Alden  v.  Earl,  121  N.  Y. 
688 ;  Myers  v.  Dean,  132  N.  Y.  65 ;  Martin  v.  Bliss,  57 
Hun,  157 ;  Murray  v.  if^ar^?,  102  N.  Y.  505 ;  Britton  v. 
i^^rriw,  171  N.  Y.  235.) 

HisoocK,  J.  The  co-partnership  of  which  the  present 
plaintiff  is  the  surviving  member  brought  an  action  to  recover 
for  services  alleged  to  have  been  performed  in  procuring  a 
tenant  for  defendant's  property.  The  claim  was  disputed 
and  we  think  that  there  was  sufficient  evidence  to  sustain  the 
verdict  rendered  by  the  jury  in  favor  of  defendant  upon  this 
issue  and  that  the  judgment  thereon  should  be  affirmed. 

The  complaint  as  originally  served  amongst  other  things 
alleged  that  plaintiffs  "  while  engaged  in  business  as  real 
estate  brokers  aforesaid,  inquired  of  the  said  defendant  whether 
the  said  defendant  desired  to  rent  and  lease  the  premises  on 
the  southerly  side  of  Forty-second  street  in  the  city  of  New 
York  *  *  *  for  theatrical  purposes,  and  upon  receiving 
assent  thereto  entered  into  negotiations  with  divers  persons. 
*  *  *  That  thereafter  and  on  or  about  the  3rd  day  of 
October,  1901,  the  said  plaintiffs  procured  and  obtained  ten- 
ants for  the  said  defendant's  premises.  *  *  *  That  in 
consideration  of  such  services  and  the  procuring  of  such  ten- 
ants the  said  defendant  promised  and  agreed  to  pay  to  the 
said  plaintiffs  the  sum  of  Three  thousand  dollars  ($3,000)  as 
compensation  for  their  services." 

The  evidence  introduced  in  behalf  of  the  plaintiff  tended  to 
establish  certain  negotiations  between  the  parties  hereto  and 
other  people  for  the  leasing  by  the  latter  of  only  a  portion  of 
the  premises  owned  by  defendant  and  referred  to  in  the  com- 
plaint. This  evidence  covering  only  a  portion  of  the  premises 
was  regarded  by  plaintiff  as  so  at  variance  with  the  allegations 
of  the  original  complaint  which  apparently  set  forth  c  contract 
predicated  upon  a  leasing  of  the  entire  premises,  that  at  the 
close  of  the  case  permission  was  asked  to  have  the  complaint 
amended  to  conform  to  the  proofs.     This  request  was  fol- 
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lowed  by  a  discussion  between  the  court  and  the  counsel  upon 
the  respective  sides  as  to  the  identity  of  the  portion  of  the 
premises  for  the  leasing  of  which  plaintiff  was  to  secure  his 
commissions.  Tliis  discussion  as  contained  in  the  record  does 
not  very  clearly  or  intelligibly  distinguish  and  bound  that 
portion  of  the  premises  which  supplies  the  ground  work  for 
plaintiff's  claim.  Finally  the  court  assumed  and  stated  that 
the  premises  involved  were  correctly  shown  and  described 
upon  a  diagram  in  evidence  as  Exhibit  8.  And  thereafter  the 
entire  situation  was  cleared  up  and  the  issue  between  the 
parties  definitely  stated  and  formulated  by  the  court  as  a 
claim  by  the  plaintiff  "that  the  defendant  employed  him  to 
find  a  tenant  for  the  premises  sliown  on  the  diagram,  Exliibit 
8,  mentioning  practically  the  metes  and  bounds.  That  is  a 
short  statement  of  it,  and  he  says  that  he  did  get  a  tenant  for 
such  a  piece  of  property,  and  you  (the  defendant)  deny  that 
he  did  so  get  a  tenant,  and  the  real  question  at  issue  is  did 
the  minds  of  the  defendant  and  the  Shuberts  meet  upon  that 
piece  of  property  mentioned  and  described  here." 

No  objection  was  taken  to  this  statement  and  summary  of 
the  dispute  between  the  parties,  and  the  court  thereupon  pro- 
ceeded to  submit  the  case  to  the  jury  in  accordance  with  the 
statement  thus  made. 

We  call  attention  thus  specifically  and  somewhat  at  length 
to  what  took  place  at  the  close  of  the  case,  because  outside  of 
this,  considerable  vagueness  and  indefiniteness  characterized 
the  proofs  and  the  contentions  of  the  parties.  The  amendment 
and  statement  of  the  issues  as  allowed  and  made  by  the  court 
and  accepted  by  the  litigants,  furnishes  a  very  definite  and 
simple  test  by  which  to  review  the  trial  and  proceedings  which 
are  now  criticised  by  the  plaintiff.  The  specific  question  was 
whether  plaintiff's  firm  brought  defendant  and  a  finn  of 
theatrical  managers  known  as  Shubert  Brothers  to  an  agree- 
ment for  a  lease  of  the  premises  described  in  Exhibit  8. 

Tlie  learned  Appellate  Division  in  effect  held  that  defend- 
ant was  entitled  to  a  dismissal  of  the  complaint  as  a  matter  of 
law  because  there  was  no  evidence  to  sustain  the  proposition 
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that  plain tiflf  had  procured  a  teniant  of  the  premises  who  was 
acceptable  to  the  defendant ;  that  as  a  matter  of  law  the  Shu- 
berts  and  the  defendant  never  agreed  upon  the  terms  of  a  lease, 
and,  therefore,  plaintiff  never  earned  his  commissions. 

We  do  not  think  that  it  is  necessary  to  go  to  this  extent  in 
order  to  affirm  the  judgment  which  has  been  rendered  against 
plaintiff.  We  think,  however,  that  there  certainly  was  evi- 
dence from  which  a  jury  might  find  as  a  matter  of  fact  that  the 
parties  had  never  agreed  upon  the  terms  of  a  lease,  and  if  this 
is  so,  it  is  our  dnty  to  affirm  the  judgment. 

The  testimony  of  the,  defendant's  witnesses  is  to  the  effect 
that  while  upon  October  3, 1901,  defendant  and  the  proposed 
tenants  had  agreed  upon  the  details  of  the  lease  whicli  the 
latter  were  ready  to  execute,  the  underlying  question  still 
remained  to  be  determined  by  the  defendant  whether  it  would 
or  would  not  rent  the  premises  upon  these  terms  and  that  sub- 
sequently it  decided  this  question  in  the  negative.  Isolated 
ejppressions  may  be  picked  out  from  the  testimony  which 
would  bear  a  different  construction,  but,  taken  as  a  whole,  the 
evidence  presented  the  view  stated  for  the  consideration  of  the 
jury  which  adopted  it. 

Various  errors  are  alleged  in  connection  with  the  charge  of 
the  learned  trial  justice,  but  we  think  that  none  of  these 
requires  a  reversal.  Th^  issue  as  framed  by  him  and  accepted 
by  the  parties  was  fairly  and  intelligibly  submitted  to  the 
jury.  While  the  numerous  requests  upon  the  part  of  plain- 
tiff's counsel  for  instructions  and  the  somewhat  extended  col- 
loquies which  took  place  between  the  court  and  the  jury  at 
times  resulted  in  some  confusion  of  expression,  we  do  not 
think  that  this  was  sufficient  to  materially  obscure  the  sub- 
stantial and  simple  issue  which  was  submitted  for  the  verdict 
of  the  jury. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CdLLEN,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  Bartlett, 
Werner  and  Chase,  J  J.,  concur. 

Judgment  affirmed. 
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Chables   H.  Vboom,   Respondent,  v.    John   Tilly  et  al.. 

Appellants. 

1.  Otstbbs  —  Act  Relating  to  Cultivation  op  Shell-fish  (L.  1887, 
Ch.  584)  —  Conditions  op  Grant  Precedent,  Not  Subsequent.  The 
grantee  of  a  perpetual  franchise  in  oyster  grounds  pursuant  to  chapter 
584  of  the  Laws  of  1887  acquires  the  exclusive  right  to  the  oysters  planted 
thereon  only  when  he  performs  and  continues  to  perform  the  statutory 
conditions  of  the  grant:  1.  He  must  mark  out  the  land  proposed  to  be 
used  and  must  continue  to  keep  it  so  marked.  2.  He  must  actually  plant 
or  cultivate  oysters  thereon.  These  conditions  are  not  subsequent  so  as 
to  require  afBrmative  action  by  the  state  to  enforce  a  forfeiture  in  case  of 
non-performance,  but  are  precedent,  and  in  such  a  case  the  franchise 
reverts  and  the  rights  of  the  grantee  cease. 

2.  Title  to  Oysters  Planted  on  Land  Under  Water  Granted 
FOR  That  Purpose  to  Another  Party.  One  who  in  good  faith  plants 
oysters  on  land  under  water,  without  knowledge  that  it  has  been  granted 
to  another  for  the  purpose  of  cultivating  shell-flsh  thereon,  and  protects 
them  by  the  marks  recognized  by  the  common  law,  acquires  an  exclusive 
title  to  the  oysters  and  may  maintain  an  action  for  their  conversion,  where 
the  grantee,  although  designating  the  boundaries  of  the  grant  by  buoys 
at  the  time  it  was  made,  as  required  by  the  statute,  fails  thereafter  to 
maintain  them  or  to  cultivate  oysters  thereon. 

Vroom  V.  2V%,  99  App.  Div.  516.  affirmed. 

(Argued  February  6.  1906;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  28,  1904,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Edwin  Countryman  and  Henry  J,  McC&rmich  for  appel- 
lants. The  common-law  rule  relating  to  the  rights  of  an 
individual  planting  and  cultivating  oysters  in  the  tide  waters 
of  a  bay  or  arm  of  the  sea  where  grants  of  franchises  have 
been  made  to  particular  individuals  for  tlie  exclusive  use 
of  certain  lands  under  water,  is  no  longer  in  force.  {Post  v. 
Krei8cher,  103  N.   Y.   110;  Peojjle  v.   Ilazen,  121  N.  Y. 
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314  ;  Spencer  v.  Myers,  150  N.  T.  269  ;  Matter  of  iV.  T.  dk 
H.  R,  Co.  V.  Kip,  46  N.  Y.  546  ;  Mead  v.  Stratton,  87  N.  Y. 
493  ;  Baum  v.  MuUen,  47  N.  Y.  577 ;  Broolcs  v.  Schwerin, 
54  N.  Y.  344 ;  iTicc^ZZ  v.  N.  Y.  <fe  ^.  R.  Co.,  12  K.  Y.  121 ; 
Towle  V.  Reinsert,  70  N.  Y.  303  ;  Uppington  v.  Corrigan, 
151  N.  Y.  144 ;  Fa^7  v.  L.  I.  R.  R.  Co.,  108  N.  Y.  283.) 
If  the  oysters  grown  upon  the  forty  acres  of  land  in  question  of 
the  Nicholas  P.  Ilousman  tract  be  regarded  as  ordinary  per- 
sonal property,  the  title  to  the  oj^sters  was  in  the  defendants, 
and  they  had  a  right  to  appropriate  them  to  their  own  use. 
{State  V.  Taylor,  27  N.  J.  L.  117;  Fleet  v.  liegeman,  14 
Wend.  42 ;  Stahl  v.  Wilbur,  77  N.  Y.  158  ;  Sherman  v.  Wilr 
Utt,  42  N.  Y.  146  ;  Sexton  v.  BriLse,  135  N.  Y.  387 ;  Le  Bar- 
ran  v.  BahcocJc,  122  N.  Y.  153  ;  De  Mott  v.  Ilageman,  8  Cow. 
220 ;  Lane  v.  King,  8  Wend.  584 ;  Shepard  v.  Filhrick,  2 
Den.  174;  Rich  v.  Baker,  3  Den.  79.)  If  the  oysters  in 
question  grown  upon  the  Nicholas  P.  Housman  tract  be 
regarded  as  ferce  natures,  the  title  to  them  as  personal  prop- 
erty was  in  the  defendants,  and  tliey  had  a  right  to  appro- 
priate them  to  their  own  use.  {Blades  v.  lliggs,  11  H.  L. 
Cas.  621 ;  Oillett  v.  Mason,  7  Johns.  16 ;  Ferguson  v. 
Miller,  1  Cow.  243 ;  Goff  v.  Kilts,  15  Wend.  550 ;  Mer- 
rills  V.  Goodwin,  1  Root,  209 ;  Rexworth  v.  Coon,  15 
R.  I.  35 ;  Sterling  v.  Jackson,  69  Midi.  489 ;  Decker  v. 
FisTier,  4  Barb.  592 ;  Brinkerhoff  v.  Starkins,  11  Barb. 
248;  Lowndes  v.  Dickerson,  34  Barb.  586.)  The  fact 
that  the  plaintiff  and  his  assignors  believed  that  the  tract 
buoyed  out  by  them  included  the  lands  in  question,  and  that 
they  first  learned  that  said  lands  were  in  the  Nicholas  P. 
Housman  tract  and  not  in  the  Merrill  tract  in  June,  1902, 
did  not  change  the  legal  effect  of  their  acts  nor  relieve 
them  from  the  wrongful  character  imposed  upon  their  acts  by 
law.  {Parker  v.  Euston,  102  III.  272  ;  People  v.  Martell, 
138  N.  Y.  595 ;  Spaulding  v.  Lowe,  56  Mich.^36T ;  /.  S.  M. 
Co.  V.  Reynolds,  124  U.  S.  374 ;  Curtis  v.  Alhee,  167  N.  Y. 
360 ;  /.  R.  M.  Co.  v.  Ilartin,  37  Mich.  332 ;  Gates  v.  R.  B. 
Co.,70  Mich.  309;  Dyke  v.  jYuf.  Trarisit  Co.,  22  App.  Div. 
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360 ;  Pierpont  v.  S,  <&  M.  Z.Co.y  11  App.  Div.  383 ;  Hoffman 
V.  Caraw^  22  Wend.  285.) 

S.  Le  Ray  Ackerly  for  respondent.  The  law,  applied  to 
the  facts  found  by  the  trial  court,  justifies  a  recovery  by  the 
plaintiflE.  {Davis  v.  Davis,  72  App.  Div.  593.)  Under  the 
facts  of  this  case  the  rights  of  the  parties  should  be  deter- 
mined by  the  common  law  regulating  private  ownership  in 
shell-fish.  {McCarthy  v.  Holman,  22  Hun,  53;  Ora^  v. 
WilletiSy  50  N.  J.  L.  41-4.)  ,  Defendants  had  no  right  to  con- 
fiscate or  appropriate  the  oysters  in  dispute.  {Sutter  v.  Varir 
derveer,  47  Hun,  366 ;  McCarthy  v.  Holman,  22  Hun,  53 ; 
Grace  v.  Willette,  50  N.  J.  L.  414.) 

Haight,  J.  It  appears  from  the  findings  of  the  trial  court 
that  in  the  month  of  December,  1891,  the  state  of  New  York, 
through  its  commissioner  of  fisheries,  granted  to  one  Nicholas 
P.  Housman  a  franchise  in  a  tract  of  land  under  the  waters 
of  Long  Island  Sound  near  Crane's  Neck  in  the  county  of 
SuflFolk,  consisting  of  two  hundred  and  forty  acres,  pursuant 
to  the  provisions  of  chapter  584  of  the  Laws  of  1887,  for  the 
purpose  of  the  cultivation  of  shell-fish  ;  that  the  plaintiff  was 
engaged  in  the  cultivation  of  oysters  upon  an  adjoining  tract 
in  which  a  similar  franchise  had  been  granted  to  one  John  H. 
Post,  and  had  acquired  the  right  to  cultivate  oysters  upon 
another  ti'act  also  adjoining,  in  which  a  grant  had  been  made 
to  one  Elizabeth  V.  Merrill;  that  in  the  summer  of  1896 
the  plaintiflf  in  good  faith  believing  that  he  was  upon  lands 
included  in  the  franchise  to  Merrill,  proceeded  to  buoy,  dredge 
out,  plant  and  cultivate  oysters  on  a  tract  of  land  consisting 
of  about  forty  acres,  and  from  that  time  on  maintained  the 
buoys  surrounding  such  lot,  caught  the  sea  stars  therefrom  and 
cared  for  the  growing  oysters  ;  that  the  soil  upon  which  such 
cultivation  was  had  proved  available  for  the  purpose,  result- 
ing in  a  large  production ;  that  about  the  first  of  June,  1902, 
the  defendants,  who  had  acquired  the  rights  of  Nicholas  P. 
Housman  in  his  franchise,  caused  a  survey  to  be  made,  which 
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Bliowed  that  the  forty -acre  tract  upon  which  the  plain  tiflf  had 
planted  and  cultivated  oysters  was  included  in  the  Housman 
franchise,  and  thereupon  they  entered  upon  such  premises  and 
took  and  carried  away  the  oysters  and  converted  them  to  their 
own  use. 

There  was  evidence  tending  to  show  that  at  the  time  Hous- 
man obtained  his  franchise  the  land  w^  surveyed  and  buoys 
set  upon  each  corner,  which  consisted  of  a  stake  tied  by  a  rope 
to  a  stone,  and  tliat  such  buoys  would  last  about  a  year.  It 
was,  however,  found  as  a  fact  that  when  the  plaintiff  began 
to  work  the  tract  it  was  not  marked  by  buoys,  and  it  is  not 
claimed  that  Ilousman  or  his  assigns  have  cultivated  any  part 
thereof  for  oysters  or  gathered  any  therefrom  until  the  taking 
in  1902  of  those  claimed  by  the  plaintiff.  The  trial  judge 
found  that  the  oysters  belonged  to  the  plaintiff,  and  the  judg- 
ment entered  upon  his  decision  has  been  affirmed  in  the 
Appellate  Division. 

I  do  not  think  that  the  rights  secured  by  the  plaintiff  to 
plant  and  cultivate  oysters  upon  the  franchise  of  Post  or  Mer- 
rill adds  to  or  affects  his  claim.  His  rights  were  those  only 
given  to  every  citizen  to  go  out  into  the  sea  and  lish  or  plant 
and  gather  oysters.  Those  rights  have  been  defined  by 
Andrews,  J.,  in  the  case  of  Post  v.  Kreischer  (103  N.  Y.  110) 
as  follows:  "By  the  common  law  oysters  planted  in  a  bed 
clearly  marked  out  and  defined  in  the  tidewater  of  a  bay  or 
arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabit- 
ants of  the  state  where  the  bay  or  arm  of  the  sea  is  situated, 
where  there  are  no  oysters  growing  spontaneously  at  the  time, 
are  the  property  of  the  person  who  planted  them,  and  the  tak- 
ing them  by  another  person  is  a  trespass  for  which  an  action  lies. 
{Fleet  V.  Hegeman^  14  Wend.  42 ;  Decker  v,  Fieher^  4  Barb. 
592 ;  Lowndes  v.  Dickerson^  34  id.  686,  589.)  The  planting 
of  oysters  in  tidewaters  and  the  right  of  property  in  the  per- 
son planting  them  is  not  regarded  as  an  exclusive  appropria- 
tion of  the  right  of  fishery  common  to  all  the  inhabitants  of 
the  state  but  a^  a  legitimate  exercise  of  the  common  right 
not  inconsistent  with  its  reasonable  enjoyment  by  others." 
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It  will  be  observed  that  the  bed  must  be  "clearly  marked 
out,"  that  is,  buoyed  or  staked  out,  and  this  must  be  continued 
evidently  for  the  purpose  of  notifying  or  warning  others  who 
are  lawfully  fishing  or  gathering  oysters  upon  the  sea,  of  the 
private  ownership  of  the  oysters  in  the  bed  so  "  marked  out." 
It  is,  therefore,  apparent  that  the  oysters  planted  and  culti- 
vated by  the  plaintiff  upon  the  tract  in  question  became  his 
personal  property  unless  lie  has  been  deprived  of  his  right 
thereto  by  the  statute  alluded  to  and  the  grant  of  the  franchise 
thereunder  to  Housman.  Under  the  statute  the  commission- 
ers of  fisheries  are  required  to  make  a  survey  of  the  lands 
under  the  waters  of  the  state  suitable  for  use  for  the  planting 
and  cultivation  of  shell-fish  and  to  make  a  map  thereof. 
They  are  also  required  to  make  a  survey  of  all  the  beds  of 
oysters  of  natural  growth  and  to  set  them  apart  for  preserva- 
tion, and  they  are  directed  not  to  include  them  in  any  of  the 
franchises  granted.  They  are  then  empowered  in  the  name 
and  behalf  of  the  People  of  the  state  "  to  grant,  by  written 
instruments  under  their  hands  and  seals,  perpetual  franchises 
for  the  purposes  of  shell-fish  cultivation  in  the  lands  applied 
for  under  the  waters  of  the  state,  for  the  consideration  of  not 
less  than  one  dollar  .per  acre,  if  the  lands  are  unoccupied  or 
unused,  and  not  less  than  twenty-five  cents  per  acre  if  tlie 
lands  are  in  present  use  and  occupation,  and  the  right  to  use 
and  occupy  said  grounds  for  said  purposes  shall  be  and  remain 
in  the  said  grantee,  his  legal  representatives  or  successors  for- 
ever ;  provided  only  that  the  said  grantee,  his  legal  representa- 
tives or  successors  shall  actually  use  and  occ^ipy  tlie  same  for  • 
the  purposes  of  shell-fish  cultivation,  and  for  no  other  purpose 
whatever."  The  statute  further  provides  that  "  The  fran- 
chises thus  granted  shall  be  deemed  to  be  personal  property, 
and  courts  of  law  and  of  equity  shall  have  power,  authority 
and  jurisdiction  to  determine  and  enforce  the  rights  of  per- 
sons, firms  or  corporations  thereto  as  though  such  franchises 
were  actually  personal  property  owned  and  possessed  by  such 
persons,  firms  or  corporations,  and  such  franchises  may  be 
sold,  transferred,  assigned  or  conveyed  the  same  as  other  per- 
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sonal  property.  Immediately  after  the  receipt  of  the  afore- 
said instruments  of  conveyance,  the  grantee  shall  at  once 
cause  the  grounds  tlierein  conveyed  to  be  plainly  marked  out 
by  stakes,  buoys  or  monuments,  wliich  stakes,  buoys  or 
monuments  shall  be  continued  by  said  grantee,  his  legal 
representatives  or  successors." 

The  franchise  granted  to  Nicholas  P.  Housman  pursuant 
to  the  provisions  of  this  statute  recites  the  application  made 
by  him  to  the  commissioners  of  fisheries  for  a  franchise,  in 
which  he  represented  that  he  wished  and  intended  to  use  the 
grounds  for  the  planting  and  cultivating  of  shell-fish ;  that 
the  grounds  designated  were  not  natural  oyster  beds,  and  after 
also  reciting  the  compliance  with  the  rules  of  the  commission- 
ers established  wifh  reference  to  the  granting  of  franchises 
proceeds  to  grant  to  the  applicant  a  perpetual  franchise  for 
the  purposes  of  shell-fish  cultivation  in  the  lands  applied  for, 
specifically  describing  them  by  their  lot  numbers,  and  then 
concludes  "to  have  and  to  hold  the  same  unto  the  said 
Grantee  and  legal  representatives  and  successors  forever,  pro- 
vided always  that  said  grants  are  not  natural  oyster  beds; 
that  this  grant  shall  not  interfere  with  any  established  right 
of  oyster  cultivation  and  that  said  grantee  shall  at  once 
cause  the  said  grants  to  he  plainly  marked  hy  stakes^  huoys^ 
ranges  or  monuments^  which  stakes,  buoys,  ranges  or  monu- 
ments  shall  be  continued  by  the  grantee  and  legal  representa- 
tives, and  provided  further  that  the  grantee  and  holder  of 
said  grants  shall  actually  use  and  occupy  the  same  for  the 
purposes  named,  in  good  faith,  and  for  no  other  purpose  and 
this  grant  is  accepted  by  said  grantee  subject  to  all  the  pro- 
visions of  the  act  aforesaid  *  *  *  and  it  is  stipulated, 
conditioned  and  agreed  that  if  the  grantee  herein  shall  cease 
to  a^uaUy  icse  and  occupy  the  premises  hereby  granted  for 
sheU-fsh  cultivation  or  shall  use  them  for  any  other  purposes 
whatsoever  *  *  *  then  this  grant  shall  be  void  and  the 
lands  herein  described  shall  forthwith  revert  to  the  State  of 
New  Yorkr 

It  is  now  claimed  that  the  provisions  of  this  statute  requiring 
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that  the  grantee  shall  actually  use  and  occupy  the  same  for 
shell-fish  cultivation,  and  that  he  shall  immediately  after  the 
receipt  of  the  franchises  at  once  cause  the  grants  to  be  plainly 
marked  out  by  stakes,  buoys  or  monuments,  which  stakes, 
buoys  oc  monuments  shall  be  continued,  are  conditions  subse- 
quent, invoking  the  doctrine  that  the  law  abhors  a  forfeiture, 
and  that  such  forfeiture  could  only  be  adjudged  in  an  action 
brought  by  the  attorney-general ;  that  the  03'ster8  are  ferm 
naturcBf  and  the  rule  of  law  pertaining  to  reducing  possession 
of  such   animals   when   found   upon    the   lands  of  another 
obtains,  and,  therefore,  the  defendants  finding  oysters  upon 
their  premises  had  the  right  to  reduce  them  to  possession  and 
dispose  of  them.     It  appears  from  the  scientific  authorities 
upon  the  subject  that  oysters  are  propagated  by  the  emission 
from  the  female  oyster  of  ova  which  flow  in  the  water  and 
become  fertilized  by  contact  with  the  milt  emitted  by  the 
male  oyster,  and  from  tliese  there  are  hatched  small  larvae 
which  swim  about  for  a  few  days  and  then  settle  down  to  the 
bottom  of  the  sea  and  attach  to  some  hard  substance,  where 
they  remain,  and  from  which  oysters  grow.     I  do  not  deem  it 
necessary  to  now  determine  whether  they  should  be  regarded 
as  wild  or  domestic  animals,  or  organisms  incapable  of  loco- 
motion, for  it  is  conceded  that  they  grow  in  beds  having  a 
fixed  location,  either  natural  or  by  planting  and  cultivation, 
and  either  under  the  common  law  or  the  statute  those  pro- 
duced through  human  agency  are  the  personal  property  of 
the  planter  when  he  has  complied  with  the  rules  with  refer- 
ence to  marking  their  location.     As  to  whether  the  provisions 
of  the  statute  with  reference  to  proceeding  to  cultivate  and 
mark  out  shall  be  regarded  as  conditions  subsequent  presents 
a  question  of  much  importance.     The  statute  contains  no  pro- 
vision for  the  recording  of  the  transfers  of  the  franchises. 
Being  personal  property  it  may  be  transferred  from  one  party 
to  another  by  mere  assignment  and  it  will  readily  be  seen 
that,  after  the  lapse  of  years,  the  state  or  its  oflicera  would, 
in  many  cases,  be  left  without  means  of  ascertaining  the  own- 
ers of  the  franchises  against  whom  a  prosecution  for  forfeit- 
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ure  could  be  inaintuined.  If  this  construction  of  the  statute 
is  to  be  adopted  then  franchises  may  be  procured  of  all  of  the 
available  lands  for  oyster  culture  by  persons  not  intending  to 
engage  in  such  business  but  for  the  purpose  of  holding  up  the 
culture  until  the  necessities  of  the  public  for  the  food  induce 
the  payment  to  them  of  a  large  sum  for  the  right  to  cultivate. 
This  would  not  be  in  accord  with  public  policy,  and  it  should 
not  be  adopted  unless  such  was  the  plain  intent  of  the 
legislature. 

Tlie  franchise  granted  to  Housman  herein  was  from  the 
state,  through  its  commissioners  of  fisheries.  The  grant, 
therefore,  is  not  to  be  construed  against  the  grantor,  as  in  case 
of  a  conveyance  by  one  citizen  to  another,  but  most  favorably 
tp  the  state,  which  stands  in  the  place  of  the  crown,  where  the 
rule  is  that  only  that  passes  in  which  the  intention  of  the 
crown  is  clearly  manifest.  {Dtike  of  Someraet  v.  FogtoeUy  5 
Barn.  &  Ores.  875, 885 ;  Matter  ofMayor^  etc.^  of  New  Yorh^ 
182  N.  Y.  361,  365.)  What  was  the  legislative  intent  ?  Evi- 
dently not  to  do  away  with  or  abrogate  the  common-law  right 
of  fishery  in  the  bays  or  arms  of  the  seas  recognized  the  world 
over.  The  planting  and  cultivation  of  oysters  had  become  a 
great  and  profitable  industry,  in  which  many  people  were 
engaged.  When  a  suitable  piece  of  ground  was  discovered 
for  their  propagation  it  often  occurred  that  many  persons 
sought  to  occupy  it.  Under  the  common  law  each  person  had 
the  right  to  stake  out  his  bed  and  the  oysters  growing  thereon 
became  his  property,  but  heavy  storms  often  carried  away  the 
stakes,  and  this  was  liable  to  occur  several  times  a  year.  The 
replacing  of  them  so  as  to  correctly  mark  the  bed  became  a 
fruitful  source  of  dispute  between  the  owners  of  abutting 
beds,  often  resulting  in  quarrels  and  the  breach  of  the 
peace.  It  was  to  end  these  disputes  that  the  legislature 
saw  fit  to  pass  the  statute  in  question,  not  in  derogation 
of  the  common  law  or  the  rights  of  its  citizens  but  in  aid 
thereof,  by  requiring  a  survey  of  lands  designed  for  oyster 
culture  and  the  granting  of  a  franchise  to  those  desiring  to 
cultivate  thereon,  to  the  end  that   each,  person   cultivating 
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a  bed  may  have  it  definitely  located  by  an  official  survey,  so 
that  in  case  his  stakes  or  buoys  should  be  swept  away  they 
could  be  f»ccurately  replaced  in  accordance  with  the  survey, 
thus  avoiding  the  disputes  that  theretofore  often  occurred. 
At  common  law,  as  we  have  seen,  a  person  desiring  to  culti- 
vate  oysters  was  required  (1)  to  stake  or  mark  out  the  lot  that 
he  proposed  to  occupy  for  that  purpose  and  to  continue  to 
keep  it  so  marked,  and  (2)  he  must  actually  plant  or  cultivate 
oysters  thereon,  and  as  long  as  he  continued  to  do  this  his 
right  to  the  oysters  was  protected ;  but  failing  to  keep  hia  ter- 
ritory marked  so  that  otliere  may  know  the  location  of  his 
property  or  in  failing  to  cultivate  or  work  his  bed  his  exclu- 
sive right  thereto  was  no  longer  enforceable  at  law  and  the 
rights  of  tlie  public  to  fish  or  gather  oystere  thereon  was  no 
longer  prevented  by  the  courts.  So  it  is  under  the  statute 
and  the  franchise  granted  thereunder.  In  order  to  maintain 
his  franchise  he  must  first  cause  the  same  to  be  plainly  marked 
by  stakes,  buoys  or  monuments,  which  marks  shall  be  con- 
tinued ;  and,  second,  he  shall  actually  use  and  occupy  the  same 
for  the  cultivation  of  oysters  in  good  faith.  And  under  his 
grant  he  expressly  stipulates  and  agrees  that  in  case  he  fails 
to  do  this  his  grant  "  shall  be  void  and  the  lands  hei-ein 
described  shall  forthwith  revert  to  the  State."  So  that  under 
the  common  law  the  exclusive  right  of  a  citizen  to  a  bed  of 
oysters  cultivated  by  him  continues  so  long  as  he  complies 
with  the  requirements  to  which  we  have  called  attention  and 
no  longer,  and  this  is  equally  true  with  reference  to  the  pro- 
visions of  the  statute.  The  rights  of  a  person  procuring  a 
franchise  continue  so  long  as  he  complies  with  the  provisions 
of  the  statute  and  the  grant  made  to  him  thereunder  in  the 
particulars  referred  to,  and  no  longer. 

The  grant,  as  we  have  seen,  is  of  a  right  to  cultivate  shell- 
fish at  a  place  specified  in  the  bays  and  arms  of  the  seas.  It 
proliibits  the  occupying  of  the  territory  for  any  other  purpose. 
It  does  not  purport  to  convey  any  interest  in  the  land  itself. 
It  is  only  a  right  to  occupy  for  a  specified  purpose.  It  is  in 
the  nature  of  an  incorporeal   hereditament,  as  was  said  by 
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Gkay,  J.,  in  Moore  v.  Brown  (139  N.  Y.  127, 132) :  "  I  see  no 
otiier  couclnsion  possible  than  that  what  he  obtains  from  the 
state  is  the  grant  of  the  mere  right  or  incorporeal  privilege 
to  take  out  the  mineral  found  within  the  lands  of  the  state, 
and  to  have  as  his  own  only  what  is  so  taken  out.  The  act 
secures  to  him  a  right  in  that  respect  exclusive  as  to  all  the 
world  and  of  a  duration  fneasured  Jy  *  *  *  his  com- 
pliance with  conditions  expressed  *  *  *."  (Washburn  on 
Easements  [2d  ed.],  495.)  In  some  respects  it  is  analogous  to 
the  ordinary  oil  lease,  so  called,  granted  by  the  owners  of  lands 
to  persons  prospecting  for  oil.  These  leases  usually  grant  a 
right  to  a  person  to  enter  upon  the  premises  and  bore  for  oil, 
but  contain  a  provision  that  they  shall  be  null  and  void  at  the 
end  of  a  specified  time  from  date,  unless  the  lessees  commence 
and  with  due  diligence  bore  a  well  for  oil  within  that  time. 
It  has  been  uniformly  held  that  the  failure  of  the  lessee  to 
enter  and  diligently  prosecute  the  boring  of  a  well  within  the 
time  specified  operated  as  a  forfeiture.  {Allegany  Oil  Co.  v. 
Bradford  Oil  Co.,  21  Hun,  26 ;  affirmed,  86  N.  Y.  638 ; 
Shepherd  v.  McCalvwnt  Oil  Co.,  38  Hun,  37;  Eaton  v. 
Allegany  Gas  Co.,  122  N.  Y.  416.) 

In  this  case  it  appears  that  the  plaintiff,  after  dredging  off 
the  lot  in  question,  covered  the  same  with  oyster  shells.  It 
appears  that  oysters  are  propagated  in  various  ways ;  one  by 
the  planting  of  seed  oysters,  so  called,  which  consist  of  full- 
grown  male  and  female  oysters;  and  another  way  is  by  the 
planting  of  oyster  shells,  which  has  been  found  to  be  quite 
effective  in  case  they  are  located  within  the  vicinity  of  a  bed 
of  oysters.  The  larva  or  spat,  as  it  is  called,  floats  in  the 
water  and  attaches  to  the  shell  and  grows,  becoming  an  oyster. 
Each  of  these  ways  of  propagating  is  recognized,  and  the 
oysters  growing  upon  the  shells  so  planted  are  held  to  be  the 
personal  property  of  the  planter  the  same  as  if  they  had 
grown  from  the  seed  oysters  planted.  {Grace  v.  Willets,  50 
N.  J.  Law,  414.) 

We,  therefore,  conclude  that  the  requirements  of  the  statute 
with  reference  to  the  marking  out  and  occupying  the  territory 
12 
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for  the  cultivation  of  ehell-fish,  which  were  incorporated 
into  the  grant  to  Housman,  were  conditions  which  he  was 
required  to  perform  in  the  ordinary  way  in  which  the  culti- 
vation of  oysters  is  usually  conducted,  in  order  to  exclude  the 
public  from  their  common-law  right  of  fishing  and  gathering 
oysters  upon  the  bays  or  arms  of  the  seas  which  may  be 
covered  by  his  franchise,  and  he  having  failed  to  so  perform 
for  a  number  of  years,  and  the  plaintiff,  having  in  good  faith 
located  upon  the  territory  and  planted  a  bed  of  oysters 
thereon  and  protected  them  by  the  marks  recognized  by  the 
common  law,  has  acquired  a  title  to  such  oysters  and  no 
person  has  the  right  to  take  them  from  him. 
The  judgment  should  be  aflBrmed,  with  costs. 

Vann,  J.  (dissenting).  Every  condition  in  a  grant  is  either 
precedent  or  subsequent,  whether  it  relates  to  real  or  personal 
property.  The  condition  relating  to  setting  out  buoys  in  the 
grant  before  us  was  a  condition  precedent,  upon  the  perform- 
ance of  which  the  estate  vested,  but  the  condition  relating  to 
the  maintenance  of  buoys  thereafter  was  a  condition  subse- 
quent, because  it  related  to  an  estate  or  interest  which  had 
already  vested.  The  claim  that  the  condition  as  to  main- 
tenance was  continuous  is  simply  an  admission  tliat  it  was  a 
condition  subsequent,  for  whatever  is  continuous  is  present 
and  cannot  be  past  or  precedent.  A  condition  subsequent 
does  not  execute  itself.  Action  was  required  by  the  state,  as 
the  grantor,  by  physical  re-entry  or  judicial  proceedings. 
Until  then  the  grantee,  by  the  necessary  operation  of  the 
grant,  was  in  lawful  possession  of  the  plat  of  land  under  water 
for  the  purpose  of  raising  oysters.  No  one  but  himself  had 
the  right  to  use  it  for  that  purpose  until  the  state  interfered 
and  dispossessed  him  for  breach  of  the  condition  subsequent. 
The  plaintiff,  therefore,  was  a  trespasser  both  in  entering  and 
cultivating^  and  the  defendant  had  the  right  to  harvest, 
although  he  did  not  plant,  because  the  land  was  his  for  the 
purpose  of  the  grant  as  against  all  but  the  state.  While  the 
equities  are  with  the  plaintiff,  the  law  is  with  the  defendant. 
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and  I  vote  to  maintain  the  law  bj  reversing  the  judgment 
appealed  from. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett  and  Chase, 
JJ.,  concur  with  IIaight,  J. ;  Vann,  J.,  reads  dissenting 
opinion  ;  Willard  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


Louis    Ettlinger,    Eespondent,    v.    Jonas    Weil    et    al., 

Appellants. 

1.  Measuiib  op  Damages  —  Action  to  Recover  for  False  Repre- 
sentations Made  to  Induce  Purchase  of  Real  Property.  The 
measure  of  damages,  in  an  action  brougiit  by  a  purchaser  of  reaf  property 
to  recover  for  alleged  false  representations,  as  to  the  rents  received  from 
part  of  the  premises,  made  by  the  vendors  to  induce  him  to  purchase 
the  property,  is  the  difference  between  the  market  value  of  the  premises 
if  leased  according  to  the  representation  and  their  actual  market 
value. 

"2.  Same — Evidence.  As  bearing  upon  such  issue,  expert  evidence  is 
competent  to  prove  the  market  value  of  the  property,  if  the  part  in  ques- 
tion had  been  leased  for  the  rent  represented  by  the  defendant,  since 
there  is  no  way  to  prove  the  damages  sustained  by  plaintiff  except  by 
starting  with  the  fee  value  of  the  property  if  leased  according  to  the 
representation;  but  evidence  as  to  the  market  value,  based  upon  the 
rent  actually  received  by  the  vendors  for  the  part  in  questioD,  is  incom- 
petent, where  such  rent  depended,  not  upon  the  market  value  of  the  whole 
property,  but  upon  special  considerations  relating  to  the  part  in  question, 
so  that  such  rent  cannot  be  made  the  standard  of  the  actual  value  of  the 
entire  property. 

3.  Same  ~  Erroneous  Exclusion  of  Evidence  Tending  to  Show 
That  False  Representation  Caused  No  Damage.  The  exclusion  of 
questions,  asked  expert  witnesses  for  defendant,  regarding  the  rental 
value  of  the  part  of  the  premises  in  question  and  tending  to  show  that  the 
rental  value  thereof  exceeded  or  was  equal  to  the  representation,  consti- 
tutes reversible  error;  since  false  representatioDS  do  not  warrant  the  recov- 
ery of  damages  unless  they  cause  pecuniary  injury,  and  a  misrepresenta- 
tion that  the  premises  were  leased  at  a  certain  rate  could  result  in  no 
damage,  if  the  actual  rental  value  equalled  or  exceeded  that  rate. 

Ettlinger  v.  Weil,  94  App.  Div.  291,  reversed. 

(Argued  February  14,  1C06;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
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17,  1904,  aflSrining  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 
The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Alton  B.  Parker  J  Abram  I,  Elku9  and  Carlisle  J.  Olea- 
son  for  appellants.  The  trial  court  was  repeatedly  in  error 
in  the  admission  and  exclusion  of  evidence  as  to  value  and 
damages.  ( Whitney  v.  Allaire^  1  N.  Y.  305 ;  Haight  v. 
Hayt,  19  N.  Y.  464 ;  Krumm  v.  Beach,  96  N.  Y.  398 ; 
Gould  V.  Cayuga  Banlc,  99  N.  Y.  333 ;  Vail  v.  Reynolds^ 
118  N.  Y.  297;  Yeoraans  v.  Bell,  151  IST  Y.  230;  King  v. 
Mott,  37  App.  Div.  124;  Grosjtan  v.  Oallaway^QA:  App. 
Div.  547 ;  Prince  v.  Jacobs,  80  App.  Div.  243 ;  Sigafiis  v< 
Porter,  179  U.  S.  116.)  Errors  were  committed  in  the 
admission  and  exclusion  of  evidence  of  the  expert  witnesses. 
{Dilleler  v.  IL  Z.  Ins.  Co.,  87  N.  Y.  79 ;  People  v.  Augs- 
bury,  97  N.  Y.  501 ;  Wer7ier  v.  Brooklyn  El.  R.  li.  Co.,  11 
App.  Div.  86;  Matter  of  Koch,  33  Misc.  Rep.  153;  More- 
house V.  Matthew,  2  N.  Y.  514 ;  Van  Deusen  v.  Young,  29 
N.  Y.  9 ;  Marcly  v.  Shults,  29  N.  Y.  346 ;  Green  v.  Plank, 
48  N.  Y.  669 ;  McGean  v.  M.  By.  Co.,  117  N.  Y.  219  ;  Avery 
V.  iV.  r:  C.  cfe  //.  R,  R.  R.  Co.,  121  K  Y.  31.) 

Louis  Marshall  and  Samicel  Untermyer  for  respondent. 
The  proper  measure  of  damages  was  applied  in  this  case,  and 
the  rulings  of  the  court  on  the  evidence  of  value  were  cor- 
rect. {Krumm  v.  Beach,  96  X.  Y.  398;  Vail  v.  Reynolds, 
118  N.  Y.  297;  Benedict  v.  G.  T.  Co.,  91  App.  Div.  103; 
180  N.  Y.  558 ;  Ilerfort  v.  Cramer,  7  Col.  483 ;  Gmtafson 
V.  Rmterneyer,  70  Conn.  125 ;  Antle  v.  Sexton,  137  III.  410 ; 
Nysewander  v.  Lowman,  124  Ind.  584 ;  Wright  v.  Roche,  57 
Mc.  600 ;  Morse  v.  Iliitchim,  102  Mass.  439  ;  C.  F.  Co.  v. 
Moffatt,  147  Mass.  403.) 

Vann,  J.  The  case  made  by  the  complaint  is  as  follows : 
In  the  spring  of  1897  the  defendant  owned  certain  premises 
known  as  numbers  585  and  587  Broadway  in  the  city  of  New 
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York  with  a  commercial  building  twelve  stories  in  height  stand- 
ing thereon.  In  June  of  that  year,  in  order  to  induce  the  plain- 
tiff to  purchase  said  property,  the  defendants  "  falsely  and 
fraudulently  stated  and  represented  that  the  store  in  said 
building  was  at  that  time  leased  to  the  firm  of  William  Car- 
roll &  Company  for  the  period  of  two  years  at  a  rental  of 
$13,000  per  annum."  Said  representation  was  false,  as  the 
the  defendants  knew,  "  in  that  the  rental  which  tlie  firm  of 
William  Carroll  ife  Company  were  at  that  time  legally  obli- 
gated to  pay  did  not  amount  to  more  than  $10,500  per 
annum,  although  the  defendants  had  fraudulently  made  out 
a  lease  for  $13,000  per  annum  in  favor  of  William  Carroll  & 
Company  upon  the  private  understanding  and  agreement 
with  them  that  the  rent  which  they  were  obligated  to  pay 
would  not  amount  to  more  than  $10,500  per  annum."  The 
plaintiff,  relying  on  this  representation  and  believing  it  to  be 
true,  entered  into  conti'act  with  the  defendants  "  whereby  he 
agreed  to  purchase  the  said  property  for  the  sum  of  $900,000, 
and  agreed  to  pay  said  purchase  price  by  the  transfer  of  prop- 
erty and  the  payment  of  money,  which  together  amounted  in 
value  to  said  sum."  In  reliance  upon  the  same  representation 
and  on  or  about  the  2nd  of  July,  1897,  the  plaintiff  "  carried 
out  the  said  contract  and  purchased  the  said  property  for 
$900,000  and  paid  the  purchase  price  thereof  aforesaid." 
The  plaintiff  closed  his  complaint  by  alleging  that  he  had 
been  damaged  by  the  premises  to  the  extent  of  $50,000,  for 
which  sum  he  demanded  judgment. 

The  defendants  admitted  the  purchase  but  denied  every 
other  allegation  in  the  complaint.  The  jury  found  a  general 
verdict  in  favor  of  the  plaintiff  for  $6,000  and  under  the  rule 
of  unanimous  affirmance,  which  governs  this  appeal,  the  mate- 
rial allegations  of  the  complaint,  so  far  as  they  conform  to  the 
verdict,  are  conclusively  presumed  to  be  true. 

While  many  questions  are  discussed  in  the  points  of  counsel, 
only  those  relating  to  the  measure  of  damages  were  orally 
argued  before  us,  and  owing  to  the  conclusion  reached  we 
shall  confine  our  review  to  that  subject. 
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1.  The  first  question  thus  discussed  was  raised  as  follows : 
An  expert  called  by  the  plaintiff,  on  his  direct  examination, 
was  asked  this  question  :  "  Will  you  state  what,  in  your  opin- 
ion, was  the  value  of  these  premises  585  and  587  Broadway, 
in  June,  1898,  with  a  lease  upon  the  store,  basement  and  sub- 
basement  for  two  years  at  $13,000  per  year  —  what  was  the  fair 
market  value  ? "  This  was  objected  to  as  immaterial  and  incom- 
petent, but  the  objection  was  overruled,  and  subject  to  excep- 
tion the  witness  answered  :  "  Eight  hundred  thousand  dollare." 

The  witness  was  then  asked  :  "  What,  in  your  opinion,  was 
the  fair  market  value  of  that  property  at  that  time,  June, 
1897,  with  a  lease  of  the  store,  basement  and  sub-baseraent 
for  two  years  from  February  1st,  1897,  at  $10,500  per 
year?"  Subject  to  objection  and  exception  the  witness 
answered,  "  Seven  hundred  and  fifty  thousand  dollars,"  and 
added,  "  So  there  would  be  a  difference  of  $50,000  in  the 
value  based  upon  the  difference  in  the  rentals."  This,  as  he 
subsequently  explained,  was  upon  the  theory  "of  an  increase 
of  five  per  cent  upon  the  investment."  Thus  the  witness 
reached  the  difference  of  $50,000  in  fee  value  by  capitalizing 
the  rentals  mentioned  in  the  two  questions. 

It  appeared  that  the  rent  actually  paid  to  the  plaintiff  by 
William  Carroll  &  Company  was  at  the  rate  of  $13,000  a 
year  during  the  period  the  lease  had  to  run  when  they  took 
possession,  for  the  concessions  and  deductions  by  which,  as  the 
jury  is  presumed  to  have  found,  the  rent  reserved  was  in  effect 
reduced  to  $10,500  per  annum,  were  made  in  advance  and  the 
plaintiff  knew  nothing  about  them  when  he  bought  the  prem- 
ises. As  the  plaintiff  lost  no  rent  under  the  Carroll  lease 
through  the  representation  of  the  defendants,  the  damages 
are  confined  to  the  effect  of  that  representation  upon  the  fee 
value  of  the  property. 

The  measure  of  damages  is  the  difference  between  the  mar- 
ket value  of  the  premises  if  they  had  been  as  represented  and 
their  actual  market  value.  Both  parties  assent  to  this  propo- 
sition, but  they  differ  as  to  the  proper  method  of  applying  it 
to  the  case  in  hand. 
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We  think  the  first  question  was  competent,  because  it  was 
necessary  to  make  the  situation  as  represented  a  part  of  the 
inquiry  in  order  to  admeasure  the  damages  at  all,  for  the 
plain tifif,  as  the  injured  party,  was  entitled  to  the  benefit  of 
the  bargain  he  supposed  he  was  making.  There  was  no  way 
to  prove  the  damages  sustained  by  him  except  by  starting 
with  the  value  of  the  premises  if  leased  according  to  the 
representation. 

The  argument  that  the  second  question,  involving  the 
actual  situation,  was  also  competent,  while  plausible  is  unsound, 
because  the  test  is  the  market  value  of  the  premises,  which 
might  be  more  or  less  than  was  indicated  by  the  rent  in  fact 
reserved.  The  necessity  which  governs  the  first  question  has 
no  application  to  the  second.  The  rental  value  was  compe- 
tent, as  evidence  bearing  on  the  fee  value,  but  the  actual  rent 
was  incompetent,  because  it  depended,  not  on  the  market  value, 
but  on  the  accident  of  two  minds,  influenced  it  may  be  by 
special  considerations,  meeting  upon  a  certain  sum  in  making 
a  lease  of  a  new  building  with  a  desirable  tenant  for  a  short 
terra.  The  actual  value  of  this  great  piece  of  property  is  not 
affected  by  what  the  lessors  and  lessees  may  have  thought 
upon  the  subject  when  making  a  lease  of  a  small  part  thereof 
for  two  years,  of  which  five  months  had  expired  when  the 
plaintiff  purchased.  If  the  rent  reserved  had  been  but  one 
dollar,  the  difference  between  that  sum  and  $13,000,  the 
amount  of  the  rent  as  represented,  when  capitalized  on  the 
basis  of  the  plaintiff's  expert,  would  lead  to  a  result  so  absurd 
as  to  show  that  there  must  necessarily  be  a  flaw  in  the  argu- 
ment used  to  sustain  the  ruling.  Eental  value  tends  to  prove 
fee  value,  because  other  things  being  equal,  the  income  from 
property  is  a  measure  of  its  market  value.  Rental  value  is 
capable  of  exact  determination  and  does  not  depend  on  a  col- 
lateral agreement  in  the  form  of  a  lease  of  part  of  the  prop- 
erty. The  actual  value  of  a  building  .twelve  stories  high 
cannot  be  measured  by  the  rent  agreed  upon  for  only  the  first 
floor  and  basement.  It  is  the  same  building  and  the  same 
land,  whether  that  part  be  rented  or  not.     Such  rent  cannot 
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be  made  the  standard  of  the  actual  vahie  of  the  entire  prop- 
erty, yet  that  was  the  effect  of  the  ruling  now  under  con- 
sideration, which  I  think  was  erroneous. 

2.  Duly  qualified  experts  called  by  the  defendants  were 
asked  the  following  questions  on  their  direct  examination : 
'•  What  in  your  opinion  was  the  fair  rental  value  of  the  store, 
basement  and  sub-cellar  in  585  and  587  Broadway  in  the  year 
1897?" 

"  In  June,  1897,  what  was  the  fair  rental  value  of  the  store 
and  basement  No.  585  and  587  Broadway  ? " 

"  Whether  $13,000  for  a  lease  of  two  years  of  this  store 
occupied  by  Carroll  at  585  and  587  Broadway  was  below  or 
above  the  fair  rental  value  of  the  store  in  1897." 

These  questions  were  separately  objected  to  by  the  plain- 
tiffs counsel  as  immaterial ;  the  objection  was  sustained,  and 
in  each  instance  an  exception  was  taken. 

The  object  of  the  evidence  called  for  by  these  questions 
was  not  to  measure  the  damages  but  to  show  that  none  were 
sustained.  The  plaintiff  claimed  that  he  sustained  damages 
on  account  of  the  false  representation  that  the  store  and  base- 
ment were  leased  for  $13,000  a  year  and  he  was  permitted, 
properly  as  we  think,  to  inquire  as  to  the  value  of  the  prem- 
ises on  that  basis.  His  claim  of  damages  was  confined  to  that 
particular  representation,  which  was  limited  to  that  particular 
part  of  the  premises.  Upon  the  issue  as  to  whether  the  repre- 
sentation, even  if  false,  did  the  plaintiff  any  harm,  the  defend- 
ants sought  to  show  the  actual  rental  value  of  the  store  and 
basement  at  the  time  in  question.  The  object  of  the  evidence 
was  not  to  show  the  rental  value  of  the  entire  building,  floor 
by  floor,  but  to  prove  thattherental  value  of  the  part  to  which 
the  representation  related  was  all  tliat  the  representation  called 
for.  If  the  questions  had  been  allowed  and  the  witnesses  had 
answered  that  the  rental  value  was  $13,000  a  year  or  more  and 
the  jury  had  believed  them,  the  plaintiff  could  have  recovered 
nothing  for  he  would  have  suffered  no  loss.  In  that  event  no 
reduction  in  fee  value  could  have  been  effected  by  the  represen- 
tation.    False  representations  do  not  warrant  the  recovery  of 


1906.]       Lembeok  &  Betz  Brewing  Co.  v.  Sexton.      ^    185 

N.  Y.  Rep.]  Statement  of  case. 

damages  unless  they  cause  pecuniary  injury.  A  misrepreseil- 
tation  that  the  premises  were  leased  at  a  certain  rate  could 
result  in  no  damage,  provided  the  rental  value  equalled  or 
exceeded  that  rate.  Astlie  rent  was  paid  plaintiff  at  the  rate 
represented,  he  suffered  no  harm  unless  tliere  was  a  contrac- 
tion in  fee  value,  caused  wholly  by  the  fact  that  the  actual 
rental  vahie  of  the  part  affected  by  the  representation  was 
less  than  it  would  have  been  if  the  representation  had  been 
true.  Tlie  effort  was  not  to  establish  the  rental  value  of  the 
entire  building,  but  to  directly  answer  the  claim  of  the  plain- 
tiff that  the  representation  caused  him  pecuniary  loss.  For 
this  purpose  it  was  proper  that  the  defendants  should  confine 
their  inquiry  to  the  rental  value  of  that  portion  of  the  build- 
ing to  which  the  representation  itself  was  confined.  The 
evidence  exchided  tended  to  meet  squarcfy  and  directly  the 
issue  as  to  actual  injury  which  was  an  essential  part  of  the 
plaintiff's  case.  We  think  these  rulings  also  raised  reversiblie 
error. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
witli  costs  to  abide  event. 

Gray,  Edward  T.  Bartlett,  Haight,  Willard  Barti^ett 
and  Chase,  JJ.,  concur ;  Cullen,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


Lembeok  &  Betz  Eagle  Brewing  Company,  Appellant,  v. 
Thomas  E.  Sexton  et  al..  Defendants,  and  Edward  P. 
Hatch,  Respondent. 

FOKECLOBUKE  CUATTEL  MORTGAGE  —  REMEDY  —  JURISDICTION  —  NeW 

Trial.  A  suit  in  equity  to  foreclose  a  chattel  mortgage  is  proper  when- 
ever the  legal  remedy  of  the  holder  of  the  mortgage  is  inadequate;  and 
in  such  a  suit  the  form  of  pleading,  mode  of  procedure  and  jurisdiction 
of  the  court  are  the  same  as  in  an  action  to  foreclose  a  mortgage  upon 
real  property.  The  general  rule  that  there  can  be  no  litigation  of  title 
paramount  or  hostile  to  the  mortgage  does  not  preclude  the  court  from 
deciding  the  question  whether  an  asserted  title  is  in  fact  paramount  or 
hostile  in  a  case  where  that  is  one  of  the  Issues  presented  by  the  pleadings. 
Where  a  title,  asserted  as  paramount  and  hostile  to  that  of  the  mort- 
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gagee,  is  in  fact  not  so,  and  the  latter  recovers  judgment,  it  is  error  for 
the  Appellate  Division  to  attempt  to  modify  the  judgment  by  dismissing 
the  complaint  absolutely  in  favor  of  the  defendant  raising  that  issue, 
particularly  when  such  defendant  also  contends  that  some  of  the  chattels 
claimed  by  the  mortgagee  were  delivered  to  the  mortgagor  after  the  exe- 
cution of  the  mortgage,  and  the  insufficiency  of  the  evidence  upon  that 
issue,  which  may  be  changed  on  another  trial,  is  the  basis  of  the  modifi- 
cation. In  such  a  case  there  should  be  a  direction  for  a  new  trial,  and 
the  defendant  making  the  allegations  is  entitled  to  a  jury  trial  upon  that 
issue. 
Lembeck  db  Betz  Brewing  Co.  v.  8exton,  96  App.  Div.  613,  modified. 

(Argued  February  2,  1906;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
18,  1904,  upon  an  order  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Benjamin  O.  Pashua  and  Gibson  Putzel  for  appellant. 
The  trial  court  was  not  only  justified  in  finding,  but,  upon 
the  pleadings  and  evidence,  was  required  to  find  that  the 
property  in  Hatch's  possession  was  covered  by  the  plaintiff's 
mortgage.  {GonTding^  v.  Shelley^  28  N.  T.  360;  Gardner 
V.  McEwen,  19  N.  Y.  123 ;  Bussell  v.  Winne,  37  N.  Y.  691 ; 
Benedict  v.  Amoux^  154  N.  Y.  715 ;  Snyder  v.  Seaman^  157 
K.  Y.  449.)  The  title  of  the  plaintiff  to  the  goods  under  its 
mortgage  is  superior  to  any  claim  which  the  defendant  Hatch 
can  make.  {Barnard  v.  Campbell^  58  N.  Y.  73;  A.  S. 
Befg.  Co.  v.  Fancher,  145  N.  Y.  553 ;  Goodwin  v.  Wert- 
heimer,  99  N.  Y.  149 ;  Caldwell  v.  Bartlett,  3  Duer,  341 ; 
Terry  v.  Munger,  121  K  Y.  161 ;  Droege  v.  A,  dk  O.  Mfg. 
Co.,  163  N.  Y.  466;  Bach  v.  Tuck,  126  N.  Y.  53;  Acer  v. 
Ilotchkiss,  97  N.  Y.  395 ;  Schoneman  v.  CKaraberlain,  55 
App.  Div.  351.)  The  defendant  Hatch  was  not  entitled 
to  a  trial  by  jury  of  the  issues  raised  by  his  answer. 
{S.  C.   Co.  V.  Arnotty  152  N.  Y.  584 ;  Blake  v.  Croiffleyj 
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44  Hull,  344  ;  Kenney  v.  Apgar,  93  N.  Y.  539 ;  K  Ins.  Co. 
Y,  Nehon^  8  Hun,  21 ;  Fox  v.  Fiizsimmons^  29  IIuii,  574 ; 
100  N.  Y.  618;  Oatrander  v.  Webber,  114  j!^.  Y.  95;  Pike 
V.  Setter,  15  Ilnn,  402.)  The  rights  of  the  defendant  Hatch 
were  properly  the  subject  of  adjudication  in  this  foreclosure 
suit.  {RuyUr  v.  Reid,  121  N.  Y.  498;  Wade  v.  Streyer, 
166  N.  Y.  25 ;  Brown  v.  Volkening,  64  N.  Y.  76  ;  Menden- 
hail  V.  Hall,  134  U.  S.  559.)  In  any  aspect  of  the  case  tlie 
plaintiff  was  certainly  entitled  to  a  new  trial,  and  judgment 
absolnte  as  between  it  and  the  defendant  Hatch  shonld  not 
have  been  rendered  by  the  Appellate  Division.  {Heller  v. 
Cohen,  154  N.  Y.  299 ;  Matter  of  Chapman,  162  N.  Y.  456  ; 
Benedict  v.  Arnoux,  154  N.  Y.  715 ;  Dixon  v.  James, 
181  K  Y.  129 ;  iV^.  T.  B,  N.  Co,  v.  H  B.  if.  Co.,  180 
N.  Y.  280 ;  Van  Beuren  v.  Wotherspoon,  164  N.  Y.  368 ; 
Edson  V.  Bartow,  154  N.  Y.  215.) 

Emxw^uel  J.  Myers  for  respondent.  The  finding  that 
Hatch  holds  possession  of  property  covered  by  the  plaintiff's 
mortgage  is  an  essential  fact  found  without  any  evidence 
which,  according  to  any  reasonable  view,  would  warrant  it,  Jtnd 
constitutes  error  of  law.  {ConTding  v.  Shelley,  28  N.  Y.  360.) 
The  finding  that  the  lien  of  said  mortgage  is  prior  to  that 
of  any  lien,  title  or  property  which  the  defendant  Hatch  has 
therein,  and  the  right,  title,  interest  or  lien,  if  any,  which  the 
said  Hatch  has  in  the  property  has  accrued  subsequently  to 
the  lien  of  the  mortgage,  is  without  evidence  to  support  it  and 
constitutes  error  of  law.  {ConTding  v.  Shelley,  28  N.  Y.  360 ; 
E.  S.  Co.  V.  Grant,  114  N.  Y.  40  ;  Galle  v.  Tode,  148  N.  Y. 
270  ;  R.  P.  Co.  v.  0' Dougherty,  81  K.  Y.  474 ;  Droege  v.  A. 
A  0.  Mfg.  Co.,  163  N.  Y.  466.)  The  defendant  Hatch  claims 
adversely  to  and  in  hostility  with  the  mortgagor  and  mort- 
gagee by  title  prior  and  paramount  to  such  parties,  and  his 
title  cannot  be  tried  in  an  action  to  foreclose  the  mortgage 
under  a  general  averment  that  his  interest  is  subordinate 
to  the  mortgage.  {E.  S.  Bank  v.  Goldman,  75  N.  Y. 
127;   Rathhone  v.   Hooney,   58   N.   Y.   467;  McReynolda 
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V.  Ma7iu8,  11  Abb.  [K  C]  369;  K  S.  Bank  v.  Chute,  33 
Hun,  82 ;  Laiiier  v.  Smith,  37  Ilun,  529 ;  Holcomhe  v. 
Holcombe,  2  Barb.  20 ;  Frost  v.  Koon,  30  N.  Y.  428 ;  Baiik 
of  England  v.  Flagg,  3  Barb.  Cli.  316,  318;  Lewis 
V.  xS/zi/^A,  9  N.  Y.  502  ;  11  Barb.  156;  Payn  v.  (ymn^,  23 
Hun,  134,  138.)  The  defendant  Hatch  was  entitled  to  have 
his  claim  tried  in  a  common-law  action  with  a  trial  by  jury. 
{Balrd  v.  Mayor,  etc,  74  N.  Y.  382;  Bailey  v.  Aldrich,  40 
N.  Y.  504 ;  Romeyn  v.  /S^<?AZ<?5,  108  N.  Y.  650 ;  Ne^idecker 
V.  Kohlherg,  81  N.  Y.  296.)  The  Appellate  Division  was 
justified  by  the  condition  of  the  record  in  niodifyinij  the 
judgment  by  dismissing  the  complaint  as  to  Mr.  Hatch  as  it 
is  apparent  that  all  tlie  facts  were  disclosed,  and  on  a  new 
trial  they  could  not  be  changed.  (Code  Civ.  Pro.  §  1317; 
Ed  son  V.  Bartow,  154  N".  Y.  199;  Ma7is field  v.  Mayor, 
165  K.  Y.  208;  Brackett  v.  Orisioold,  128  K  Y.  644; 
Mar  gnat  v.  Marguat,  12  N.  Y.  340 ;  Fair  child  v.  Edson, 
154  N.  Y.  199 ;  JIusted  v.  Thompson,  158  K  Y.  328 ; 
Wood  V.  Boson,  60  Hun,  337  ;  Coster  v.  Shipinan,  35  N.  Y. 
533 ;  Fischer  v.  Blank,  138  N.  Y.  669 ;  Arnold  v.  Roths- 
child Co.,  23  App.  Div.  221 ;  154  K  Y.  725 ;  ShotweU  v. 
Dixon,  163  K  Y.  44.) 

Werner,  J.  This  is  an  action  to  foreclose  a  chattel  mort- 
gage and  it  presents  a  most  curious  medley  of  questions,  only 
a  few  of  which  are  necessarily  involved  in  the  disposition  of 
this  appeal.  The  mortgage  sought  to  be  foreclosed  was  given 
to  the  plaintiff  by  the  defendant  Sexton  on  the  7th  day  of 
July,  1896,  to  secure  payment  of  the  sum  of  $4,958.50  for 
moneys  loaned  and  advanced  by  the  former  to  the  latter.  The 
mortgaged  property  consisted  of  Sexton's  leasehold  interest 
in  a  hotel  and  saloon  known  as  No.  55  Whitehall  street  in 
the  city  of  New  York,  of  certain  chattels  enumerated  in  a 
schedule  annexed  to  the  mortgage  and  referred  to  as  then 
being  in  the  saloon,  and  of  certain  horses,  wagons  and  har- 
ness in  a  stable  on  other  premises.  Various  persons  are  named 
as  parties  defendants,  but  t!ie  defendant  Hatch  is  the  sole 
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respondent  and  it  is  between  him  and  the  plaintiff  that  the 
questions  in  the  case  arise. 

The  complaint,  after  setting  forth  several  loans  of  money 
by  the  plaintiff  to  the  defendant  Sexton,  the  execution,  deliv- 
ery and  filing  of  the  chattel  mortgage,  and  tlie  faihire  of 
the  mortgagor  to  comply  with  its  terms,  charges  that  tlie 
defendant  Hatch  holds  in  his  possession  part  of  the  mortgaged 
property  particularly  described  in  Schedule  A  annexed  to  tlie 
complaint ;  that  said  property  was  subject  to  said  mortgage, 
and  that  the  lien  of  said  mortgage  is  prior  to  any  lien,  title  or 
property  which  the  defendant  Hatcli  has  therein ;  that  if  the 
defendant  Hatch  has  any  right,  title,  interest  or  lien  in  the 
property  describpd  in  said  schedule,  it  has  accrued  subsequently 
to  the  lien  of  plaintiff's  mortgage. 

These  latter  allegations  of  the  complaint  are  denied  by  the 
answer  of  the  defendant  Hatch,  which,  by  way  of  separate 
defense,  asserts  Hatch's  ownership  of  the  mortgaged  prop- 
erty ;  Sexton's  possession  tliereof  under  a  pretended  sale  from 
Hatch  procured  and  induced  by  the  false  and  fraudulent 
representations  of  the  former  as  to  his  financial  responsibility  ; 
the  defendant  Hatch's  rescission  of  the  sale  upon  ascertaining 
the  fraud  practiced  upon  him  by  Sexton,  and  Hatch's  subse- 
quent retaking  of  the  property  in  an  action  of  replevin  brought 
against  Sexton  and  one  Carroll. 

Upon  the  issues  thus  framed  by  the  pleadings  and  supple- 
mented by  the  proofs  of  the  parties,  the  learned  trial  court 
gave  judgment  for  the  plaintiff.  Upon  appeal  to  the  Appel- 
late Division  that  court  agreed  upon  a  so-called  modification  of 
the  judgment  which  was  really  a  reversal  because  it  dismissed 
the  complaint  in  favor  of  the  defendant  Hatch,  and  from 
that  decision  the  plaintiff  has  appealed  to  this  court. 

The  firet  question  to  be  considered  is  whether  the  learned 
trial  court  was  right  in  deciding  that  the  title  of  the  defend- 
ant Hatch  to  the  chattels  in  dispute  was  inferior  and  subordi- 
nate to  the  title  of  the  plaintiff  under  its  mortgage.  The 
decision  of  that  question  obviously  depends  upon  the  nature 
and  scope  of  the  action  at  bar,  as  limited  by  the  range  of  tlie 
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pleadings  and  proofs.  An  action  in  equity  to  foreclose  a 
chattel  mortgage,  although  not  the  only  method  of  procedure 
in  this  state,  is  doubtless  a  remedy  which  a  mortgagee  may 
properly  invoke  whenever  his  legal  remedy  is  inadequate. 
{Brigga  v.  Oliver^  68  N.  Y.  339.)  When  a  chattel  mortgage 
is  foreclosed  in  an  equitable  action,  the  form  of  the  pleading, 
the  mode  of  procedure  and  the  jurisdiction  of  the  court  are 
necessarily  the  same  as  in  actions  to  foreclose  mortgages  upon 
real  property,  except  as  modified  by  statute  (§§  1737-1741, 
Code  Civ.  Pro.) ;  and  one  of  the  recognized  limitations  upon 
equitable  jurisdiction  in  such  actions  is  that  there  can  be  no 
litigation  of  title  paramount  or  hostile  to  the  mortgage. 
{Lewis  V.  Smithy  9  N.  Y.  602 ;  Merclianti  Bamk  v.  Thomson^ 
55  id.  7 ;  Bathhone  v.  Ilooney^  58  id.  467 ;  Em,  Ind.  Samnga 
Bank  v.  Ooldinany  75  id.  127.)  There  may  be  instances, 
however,  in  which  the  very  question  to  be  decided  is  whether 
the  rights  of  a  defendant  in  a  foreclosure  suit  are  superior  or 
subordinate  to  those  of  the  mortgagee,  and  in  such  cases  a 
court  of  equity  must  logically  have  the  right  to  decide  the 
question  upon  which  its  jurisdiction  depends.  In  the  case  at 
bar  the  defendant  Hatch  sought  to  plead  a  title  hostile  and 
paramount  to  that  of  a  mortgagee.  But  he  went  further  and 
pleaded  a  history  of  the  transactions  between  himself  and  the 
defendant  Sexton,  from  which  it  appears  that  in  April,  1896, 
the  latter  became  the  apparent  owner  and  possessor  of  the 
chattels  in  dispute  under  a  contmct  of  sale ;  that  while  in  such 
possession  and  apparent  ownership,  and  on  July  7th,  1S96, 
the  defendant  Sexton  executed  to  the  plaintiff  the  mortgage  in 
suit ;  that  on  the  22d  day  of  August,  1896,  after  Hatch  had 
ascertained  that  Sexton  had  made  false  and  fraudulent  repre- 
sentations as  to  his  financial  responsibility,  and  in  reliance 
upon  which  Hatch  had  sold  him  the  chattels.  Hatch  elected 
to  rescind  the  sale,  brought  an  action  in  replevin  against  Sex- 
ton and  one  Carroll,  and  took  possession  of  the  chattels  by 
virtue  of  the  writ  issued  therein.  This  pleading  and  tlie  evi- 
dence by  which  it  was  supplemented  established  the  very 
facts  upon  which  it  became  the  duty  of  the  learned  trial  court 
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to  decide  against  the  defendant  Hatch  as  a  matter  of  law. 
The  sale  from  Hatch  to  Sexton,  even  if  induced  by  fraud, 
was  not  void,  but  merely  voidable,  and  this  is  equally  true 
whether  it  was  on  credit,  as  alleged  in  Hatch's  answer,  or  for 
cash,  as  his  proof  tends  to  show.  It  was  shown  that  the  plaintiff 
became  a  honafide  mortgagee  before  Hatch's  attempted  rescis- 
sion of  liis  sale  to  Sexton,  the  mortgagor.  Under  these  circum- 
stances it  cannot  be  doubted  that  the  plaintiff  acquired  a  good 
title  under  its  mortgage.  Sexton's  possession  was  not  like 
that  of  a  thief  or  a  naked  bailee.  He  was  in  possession  under 
color  of  an  actual  sale,  which,  although  induced  by  his  fraud 
and  voidable  as  between  his  vendor  and  himself,  enabled  him 
to  give  a  legal  title  to  a  hona  fide  purchaser.  {Paddon  v. 
Taylor y  44r  N.  Y.  871 ;  Comer  v.  Cminingham,  17  id.  391  ; 
Barnard  v.  Campbell^  58  id.  73 ;  Am.  S.  JR.  Co.  v.  Fancher^ 
145  id.  661.)  This  view  of  the  case  disposes  of  several  of 
the  incidental  questions  argued  for  the  respondent  Hatch. 
1.  The  denial  of  his  demand  for  a  jury  trial  was  not  error, 
because  upon  his  answer  and  the  evidence  the  plaintiff  was 
entitled  to  judgment  as  matter  of  law.  2.  For  the  same 
reason  it  was  proper  to  exclude  the  evidence  offered  by  the 
defendant  Hatch  tending  to  establish  Sexton's  false  and 
fraudulent  representations  in  procuring  the  sale  to  him, 
because  the  facts  alleged,  even  if  admitted,  would  have 
constituted  no  defense  to  plaintiff's  claim. 

If  there  were  nothing  in  the  case  beyond  what  is  contained 
in  the  foregoing  statement,  it  would  seem  to  follow  as  a  mat- 
ter of  course  that  the  learned  trial  court  waa  right  in  giving 
judgment  for  the  plaintiff,  and  that  the  learned  Appellate 
Division  was  wrong  in  substantially  reversing  that  judgment. 
There  is,  however,  another  phase  of  the  controversy  that 
gives  the  case  a  somewhat  different  aspect.  The  proof  is  that 
the  mortage  to  the  plaintiff  was  executed  and  delivered  on 
July  7th,  1896.  There  is  also  evidence  tending  to  show  that 
some  of  the  chattel^  claimed  under  the  mortgage  were  not 
delivered  by  Hatch  to  the  mortgagor  until  after  that  dat«. 
Chattels  delivered  subsequent  to  the  execution  and  delivery  of 
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the  mortgage  would,  of  course,  not  be  covered  by  it.  This 
was  really  the  point  upon  which  the  case  was  decided  in  the 
Appellate  Division.  It  was  there  held  that  there  was  no 
testimony  of  the  several  deliveries  of  the  goods  sold  by  Hatch 
to  Sexton,  which  extended  from  April  21th  to  July  24:th,  1896, 
except  tliat  contained  in  a  bill  upon  which  the  items  delivered 
after  the  execution  of  the  mortgage  were  checked  off  by  a 
witness  and  identified  by  tlie  initials  of  the  trial  judge. 
'*But,"  said  the  learned  justice  writing  for  the  Appellate 
Division,  "  this  bill  does  not  appear  to  be  in  evidence,  and 
there  is  nothing  to  sliow  which  goods  the  witness  marked  as 
having  been  delivered  after  tlie  7th  of  July."  This  being 
the  ground  upon  which  the  learned  Appellate  Division  placed 
its  decision,  we  are  at  a  loss  to  understand  why  a  new  trial 
was  not  granted  instead  of  directing  a  final  dismissal  of  the 
complaint  as  to  the  defendant  Hatch,  because  the  defect  of 
proof  referred  to  was  such  as  might,  in  the  ordinary  course 
of  events,  be  remedied  on  another  trial.  Wliilo  the  answer 
of  the  defendant  Hatch  furnishes  very  slight  support  for  the 
contention  that  any  of  the  chattels  in  dispute  were  delivered 
to  Sexton  after  the  execution  by  him  of  the  mortgage  to  the 
plaintiff,  we  think  it  was  sufficient  to  raise  the  issue  of  an 
independent  and  paramount  title  in  Hatch  as  to  such  chattels, 
and  upon  that  issue  he  was  entitled  to  a  jury  trial.  This  con- 
clusion leads  to  a  modification  of  the  order  of  the  Appellate 
Division  by  directing  a  new  trial  instead  of  a  dismissal  of  the 
complaint,  and  the  affirmance  of  that  order  as  thus  modified, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  Bartlett, 
HiscocK  and  Citase,  JJ.,  concur. 

Judgment  accordingly. 
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Mary  S.  Van  Winkle,  Respondent,  v.  Elizabeth  M.  Van 
Winkle,  Respondent,  and  G-rack  B.  Ruggles  et  al.. 
Appellants,  Impleaded  with  Others. 

1.  Highways — PREsuMrnox  as  to  Ownership  op  Feb  of  Roadbed. 
While  it  is  the  general  rule  that  the  fee  of  the  soil  of  a  highway  is  pre- 
sumed to  belong  to  the  adjoining  owners,  and  that  a  person  holding  land 
bounded  by  a  highway  is  p/imu  facie  the  owner  to  the  center  of  the  high- 
way subject  to  the  easement  of  the  public  to  the  right  of  way,  such  pre- 
sumption may  be  rebutted  by  an  express  provision  in  the  deed  to  such 
ow^ner  to  the  effect  that  the  fee  to  the  highway  was  not  intended  to  be 
conveyed,  or  by  the  use  of  such  words  as  necessarily  exclude  the  high- 
way from  the  description  of  the  premises  conveyed;  but  where  there  is 
ambiguity  with  reference  to  the  description  or  to  the  commencing  point, 
or  where  there  is  doubt  with  reference  to  the  intent  of  the  grantor,  the 
presumption  that  the  fee  was  intended  to  pass  will  prevail;  for  in  such 
case  the  construction  must  be  that  most  favorable  to  the  grantee. 

2.  Partition  —  Effect  of  Recitals  in  Deeds  Paktitioninq  Lands 
under  Agreement  upon  Question  Whether  Title  to  Center 
op  Highway  Was  Conveyed  or  Not.  Where  land  sought  to  be  par- 
titioned in  an  action  in  the  Supreme  Court  was  formerly  the  bed  of  a 
road,  or  public  highway,  running  through  lands  formerly  owned  by  a 
common  ancestor  of  parties  to  the  action,  claiming  under  certain  ancient 
deeds,  and  which  highway  was  discontinued  by  acts  of  the  legislature 
long  after  the  execution  of  such  deeds,  so  that  the  fee  to  the  roadbed 
reverted  to  the  then  owners  of  the  adjoining  lauds  unless  the  title  thereto 
had  been  reserved  by  such  deeds,  and  it  appears  from  recitals  therein 
that  such  deeds  were  executed  by  the  heirs  of  the  common  ancestor  under 
an  agreement  to  partition  all  of  the  real  estate  of  such  ancestor  among 
themselves,  and  that  such  partition  had  reference  to  all  the  lands  of  such 
ancestor  bounded  upon  such  public  highway,  it  must  be  held  that  such 
heirs  intended  that  such  partition  should  have  the  sime  force  and  effect 
as  if  made  in  court;  and  that  they  designed  to  divide  among  themselves 
all  of  the  lands  belonging  to  their  ancestor,  including  the  fee  to  the  road 
bed  in  question,  where  the  latter  was  not  reserved  by  express  provisions  in 
such  deeds,  or  by  use  of  words  necessarily  excluding  it  from  the  descrip- 
tion of  the  lands  conveyed. 

3.  Deeds  —  Boundaries  and  Description  op  Land  Abutting  on 
A  Street  or  Highway  —  When  Title  to  Center  op  Roadbed  op 
Street,  or  Highway,  Is  Conveyed.  Where  a  line  runs  to  a  stake 
or  to  a  mark  upon  a  fence  or  a  tree  upon  the  side  of  a  highway,  and 
thence  along  the  highway,  the  stake,  mark  or  tree  will  be  deemed  to 
indicate  the  place  of  the  line  and  not  the  end  thereof,  by  reason  of  the 
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difficulty  of  maintaining  a  visible  object  marking  the  corner  in  the  road- 
bed of  a  highway,  thus  vesting  the  title  to  the  center  of  the  street,  or 
highway,  in  the  grantee. 

4.  Same.  Where  a.  deed  gives  the  boundaries  of  land  conveyed  by 
courses  and  distances,  without  mentioning  a  street  by  which  the  same  is 
bounded  on  one  side,  and  it  appears  that  the  distance  given  does  in  fact 
carry  the  boundary  to  the  street  and  along  it,  it  is  the  same  as  though  the 
boundary  were  described  as  running  to  the  street  and  along  the  same, 
thus  extending  the  title  to  the  center. 

Van  Winkle  v.  Van  Winkle,  95  App.  Div.  605,  affirmed. 

(Argued  February  15,  1906;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  9,  1905,  affirming  a. judgment  entered  upon  a  decision 
of  the  court  at  Special  Term  in  an  action  to  partition  and 
remove  a  cloud  on  the  title  of  certain  real  property,  and  also 
affirming  an  interlocutory  judgment  therein  and  an  order 
denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Peter  A,  Hendrick  and  James  A,  Deermg  for  Grace  B. 
Ruggles  et  al.,  appellants.  The  conveyances  made  upon  the 
partition  of  1802  to  Ann  Apthorp  and  Charlotte  Vanden- 
heuvel,  and  by  the  Apthorp  heirs  in  1799  to  William  Jauncey, 
and  the  subsequent  conveyances  made  by  Ann  Apthorp  and 
the  heirs  of  Charlotte  Vandenheuvel  did  not  include  the  soil 
of  the  cross  road  or  "  Apthorp's  Lane."  {Eiiglish  v.  Bren- 
nan,  60  N.  T.  609 ;  White's  Bank  v.  Nichoh,  64  N".  Y.  65 ; 
K,  0,  Lis,  Co,  v.  Stevens,  87  K  Y.  287;  101  N.  Y.  411; 
Tag  V.  Ketdtas,  92  N.  Y.  625 ;  Dexter  v.  R.  dk  0.  Mills, 
39  N.  Y.  S.  R.  933;  133  K  Y.  684;  Eolloway  v.  Delano, 
139  N.  Y.  390 ;  Patten  v.  N.  Y.  El  R.  R.  Co.,  3  Abb. 
[N.  C]  306 ;  Lee  v.  Lee,  27  Hun,  1 ;  Morison  v.  If,  T.  El. 
R.  R.  Co,,  74  Ilun,  398  ;  Matter  of  St.  Nicholas  Terrace,  76 
Hun,  209 ;  143  N.  Y.  621 ;  Deering  v.  Reilly,  38  App.  Div.' 
164;  167  X.  Y.  184,)  The  partition  deeds  of  November  30, 
1802,  to  Charlotte  Vandenheuvel  and  Ann  Apthorp,  and  the 
deed  to  William  Jauncey  of  August  1,  1799,  established  by 
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estoppel  the  fact  that  all  the  heirs  of  Chas.  W.  Apthorp  were 
then  the  owners  of  all  the  land  of  which  he  died  seized,  wliich 
included  the  premises  in  question.  (Hopkins  on  Real  Prop. 
408, 4:35 ;  Carver  v.  Jackson^  4  Pet.  1 ;  Usina  v.  Welder^  58  Ga. 
178 ;  Lxccas  v.  Beele^  88  111.  427 ;  Redwood  v.  Tower,  28  Minn. 
45  ;  Greenes  Appeal,  97  Penn.  St.  342 ;  School  DisL  v.  Stone, 
106  U.  S.  183 ;  Bowman  v.  Taylor,  2  Ad.  &  El.  278 ;  JaoTc- 
son  V.  Parhhurst,  9  Wend.  209  ;  Torrey  v.  BanTc  of  Orleans, 
9  Paige,  649 ;  7  Hill,  260 ;  Roosevelt  v.  Smith,  17  Misc.  Eep. 
326 ;  Inskeep   v.  Shields,   4   Har.    [Del.]    345 ;    Morris  v. 

Wheat,  8  App.  Cas.  [D.  C]  379 ;  Pinckard  v.  Milmine,  76 
111.  453.)  The  partition  deeds  of  November  30,  1802,  under 
which  the  plaintiffs  title  is  derived,  taken  in  connection  with 
the  other  partition  deeds  then  made,  and  the  many  instru- 
ments, declarations,  etc.,  by  Hugh  Williamson,  and  the  sub- 
sequent chain  of  title  to  the  present  owners  in  the  tract, 
clearly  establish  as  a  fact  that  between  the  date  of  the  sheriffs 
deed  to  Hugh  Williamson  and  the  date  of  the  partition  deeds 
all  the  children  of  Charles  W.  Apthorp  became  reinvested 
with  the  title.  (L.  1896,  ch.  547 ;  Rawson  v.  Lampinan,  5 
N.  Y.  456  ;  Woerz  v.  Rademacher,  120  N.  Y.  62 ;  Yerdin  v. 
Slocum,  71  N.  Y.  347 ;  Wright  v.  Douglass,  7  N.  Y.  564 ; 

Uramie  v.  Coates,  109  Mass.  581 ;  Hutchins  v.  Va7i  Vechten, 
140  N.  Y.   115;    Ellwood  v.  Northr^ip,  106  N.  Y.  172; 

Wadd  V.  Hazelton,  137  N.  Y.  215 ;  Van  Cott  v.  Prentice, 
104  N.  Y.  45 ;  Baylor  v.  Tillehach,  49  S.  W.  Rep.  720.) 
The  title  of  the  appellants  as  heirs  at  law  of  the  children  of 
Chas.  W.  Apthorp  is  not  afiEected  by  the  finding  of  the  jury. 
{Pinckard  v.  Milmine,  76  111.  453 ;  Herman  on  Estoppel, 
§§  576,  610 ;  Patterson  v.  U.  S.,  2  Wheat.  [U.  S.]  221 ; 
McCa/rthy  v.  Hudson,  24  Wend.  291 ;  Loexo  v.  Stocker,  61 
Penn.  St.  347;  Kansas  R.  Co,  v.  Pointer,  14  Kan.  37; 
M^Leo/n  v.  Copper,  3  Call  [Va.],  367 ;  Goosehj  v.  Holmes, 
3  Call  [Va.],  424;  Clay  v.  Ransome,  1  Munf.  [Va.]  454; 
Tunnell  v.  Watson,  2  Munf.  [Va.]  283 ;  Geddy  v.  Butler,  3 
Munf.  [Va.]  345;  Rohison  v.  Brock,  1  Hen.  ife  M.  [Va.] 
213.) 
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Edward  R,  YoUmer  for  Julia  F.  Hamilton  et  al.,  appel- 
lants. Upon  November  30,  1802,  when  the  partition  deeds 
were  made  among  the  heirs  of  Charles  W.  Apthorp,  all  the 
persons  named  in  the  partition  deeds  then  executed  who  were 
the  heirs  at  law  of  Charles  Ward  Apthorp  were  owners  of 
the  premises  in  question.  (3  Washb.  on  Real  Prop.  eh.  2,  §  6  ; 
1  Greenl.  on  Ev.  §  23  ;  Carver  v.  Jackson^  4  Pet.  1 ;  Jackson 
V.  Parkhurst,  9  Wend.  209  ;  Jacques  v.  Short,  20  Barb.  269  ; 
Gilbert  v.  Peteler,  38  Barb.  488 ;  Jackson  v.  Neeley,  10 
Johns.  374;  Jackson,  v.  Thompson^  6  Cow.  178;  Harden- 
hurgh  V.  iMkin,  47  N.  Y.  Ill;  Bissing  v.  Smith,  85  Ilun, 
564:  Crowell  v.  Beoerhj,  134  Mass.  98;  Tohey  v.  Taunton^ 
119  Mass.  404;  Fox  v.  IL  S,  Itefinery,  109  Mass.  292.)  The 
findings  of  the  jury  upon  the  trial  of  certain  issues  before  Trial 
Justice  Scott  in  March,  1902,  are  immaterial  so  far  as  these 
defendants  are  concerned,  or  in  fact  so  far  as  any  issue  is  pre- 
sented as  to  the  ownership  by  the  Apthorp  heirs  in  November, 
1802,  of  the  premises  in  question.  (Herman  on  Estoi)pel,  §§  577, 
610 ;  Gilman  v.  SteUon,  16  Me.  124 ;  Shaw  v.  Parker,  6  Blackf. 
[Ind.]  345 ;  Van  Riper  v.  Berdan,  14  N.  J.  L.  132;  Brock 
V.  Nelson,  29  S.  C.  49.)  These  defendants'  ancestors  liave 
never  conveyed  the  land  in  the  southerly  half  of  the  cross 
road.  {Holloway  v.  Delano,  139  N.  Y.  390;  English  v. 
Brehnan,  60  N.  Y.  609  ;  K  C.  Ins,  Co.  v.  Stevens,  87  N.  Y. 
287 ;  101  N.  Y.  411 ;  Tag  v.  Keieltas,  92  K  Y.  625  ;  Lee  v. 
Le^,  27  Hun,  1  ;  Deering  v.  Rellly,  167  N.  Y.  184 ;  Harris 
V,  Elliott,  10  Pet.  30 ;  Bartow  v.  Draper,  5  Duei',  130 ; 
Coster  V.  Peters,  5  Kobt.  192;  Van  Awringe  v.  Barnett, 
8  Bosw.  357  ;  Thayer  v.  Finton,  108  N.  Y.  394.)  There  is 
no  equity  whatever  in  the  claim  of  the  plaintiff  Van  Winkle 
and  the  defendant  Van  Winkle  to  the  absolute  ownership  of 
the  fee  of  the  cross  road  sim|)Iy  because  at  tlie  time  it  was 
closed  upon  the  city  map  they  were  owners  ot  the  adjoining 
lands  if  the  deeds  under  which  they  were  owners  of  the 
adjoining  lands  do  not  include  it.  ( Wheeler  v.  Clark,  58 
N.  Y.  207;  K  C  Ins.  Co,  v.  Stpvens,  101  N.  Y.  411 ;  King 
V.  Mayor,  etc.,  102  N,  Y.  175 ;  Parker  v.  Beck,  32  N.  Y. 
S.  R.  193 ;  Jackson  v.  Hathaioay,  15  Johns.  447.) 
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Edward  Mitchell  for  plaintiff,  respondent.  The  releases 
of  November  30,  1802,  are  as  if  offered  hy  the  grantors  as 
evidence  in  their  own  favor  against  their  own  grantees.  They 
are  not  evidence  in  favor  of  the  grantors  or  claimant  defend- 
ants against  the  grantees  or  the  Van  Winkles,  but  are  evi- 
dence in  favor  of  tlie  Van  Winkles,  nor  are  they  proof  of 
*' co-tenancy."  {McKumon  w  Bliss,  21  N.  Y.  206.)  The 
grants  are  of  "  Lot  No.  6  "  and  "  Lot  No.  8,"  as  shown  on  the 
"Taylor  Map,"  and  the  descriptions  by  metes  and  bounds 
convey  to  the  center  of  the  lane.  {Bissell  v.  iV.  7".  61  R. 
R.  Co.,  23  N.  Y.  Gl;  Matter  of  Ladue,  118  N.  Y.  213; 
naherman  v.  Baker ^  12vS  N.  Y.  253  ;  Hennessey  v.  Murdochj 
137  N.  Y.  317;  Matter  of  Mayor,  etc.,  20  App.  Div.  404; 
Potter  V.  Boijce,  73  App.  Div.  383  ;  Jackson  v.  Hathaway, 
15  Johns.  447.) 

David  B,  Ogden,  Hennj  F.  Miller  and  William  Mitchell 
for  defendant  respondent.  It  was  not  error  to  direct  the  jury 
to  answer  in  the  negative  the  question  whether  Hugh  Wil- 
liamson purchased  and  held  the  property  sold  under  the  fore- 
closure sale  as  agent  or  trustee  of  the  heirs  of  Charles  Ward 
Apthorp,  and  whether,  when  he  conveyed  these  premises,  he 
did  so  at  the  request  of  the  heirs  of  Charles  Ward  Apthorp, 
and  for  their  use  and  benefit.  {Steere  v.  Steere,  5  Johns.  Ch. 
L)  There  is  no  evidence  of  a  conveyance  by  Williamson 
to  the  Apthorp  heire.  The  Van  Winkles  are  not  bound  by 
the  recitals  in  the  deeds  of  November  30,  1802.  {Robertson 
V.  Pickrell,  100  U.  S.  608;  Edmonston  v.  Edmonston,  13 
Hun,  133 ;  Bigelow  on  Estoppel,  28*5 ;  Carpenter  v.  Buller, 
8  M.  &  W.  209.)  Even  if  in  some  unexi)ljii]ied  way  the  heirs 
of  Charles  Ward  Apthorp  had  acquired  as  tenants  in  common 
in  1802  Hugh  Williamson's  title  to  the  farm,  including  the 
bed  of  the  Apthorp  lane,  the  partition  deeds  executed  in  that 
year  conveyed  to  each  grantee  tlie  one-half  of  the  bed  of  the 
Apthorp  lane  adjoining  the  premises  granted.  {Hennessey  v. 
Murdoch,  137  N.  Y.  317;  Graham  v.  Stern,  108  N.  Y.  517; 
Bissell  V.  N.  T.  C.  R.  R.  Co,,  23  N.  Y.  61 ;  Seneca  Nation 
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V.  Knight,  23  "N".  Y.  498  ;  Child  v.  Starr,  4  Hill,  369  ;  Kings 
Co.  Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287 ;  Matter  of  Ladue^ 
118  N.  Y.  220.) 

Haight,  J.  This  action  was  brought  for  the  partition  of  a 
parcel  of  land,  which  formerly  was  tlie  roadbed  of  a  public 
road  known  as  Aptliorp's  lane  or  cross  road  to  Harlem, 
bounded  on  the  east  by  the  westerly  line  of  Eighth  avenue  or  • 
Central  Park  West  and  on  the  west  by  a  line  drawn  parallel 
to  the  westerly  line  of  Eighth  avenue  across  such  public  road 
two  liundred  and  forty-eight  feet  four  and  one-half  inches 
westwardly  therefrom.  The  plaintiff  and  the  defendant 
Elizabeth  M.  Van  Winkle  are  sisters  and  their  grantors  are 
the  owners  of  the  lands  abutting  upon  such  public  highway 
on  either  side  thereof.  The  road  in  question  was  opened 
through  a  farm  or  tract  of  land  formerly  owned  by  Charles 
Ward  Apthoi-p  prior  to  his  death,  which  occurred  in  the  year 
1797,  and  extended  from  the  Bloomingdale  road  to  the  Harlem 
commons.  It  continued  to  be  used  as  a  public  road  until 
after  the  laying  out  and  opening  of  Ninety-third  and  Ninety- 
fourth  streets  on  either  side  of  such  roadway,  after  which  it 
was  discontinued  by  an  act  of  tlie  legislature  in  the  year  1867 
(Ch.  697)  and  1895  (Ch.  1006).  The  defendants-appellants 
claim  title  to  the  roadbed  as  the  heirs  at  law  or  as  the  grantees 
of  such  heirs  of  Charles  Ward  Apthorp,  who  it  is  admitted, 
died  seized  of  the  premises  in  controversy. 

The  complaint,  among  other  things,  alleged  that  the  plain- 
tiff and  the  defendant  Elizabeth  M.  Van  Winkle  and  their 
predecessors  in  title  had  been  in  the  possession  of  such  road- 
bed for  more  than  twenty  years  before  the  commencement  of 
this  action,  and  that  after  the  death  of  Charles  Ward  Apthorp 
one  Hugh  Williamson  became  seized  and  possessed  of  the 
whole  of  said  Apthorp  farm,  including  the  roadbed  to  such 
cross  road  on  the  23d  day  of  April,  1799.  The  answer  inter- 
posed by  the  defendants  put  in  issue  the  allegation  of  adverse 
possession  by  the  plaintiff  and  her  co-tenant,  and  alleged,  in 
substance,  that  Williamson  became  such  grantee  as  the  agent 
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and  trustee  of  tlie  heirs  of  Charles  Ward  Apthorp,  deceased, 
and  that  the  subsequent  conveyances  made  by  him  were  at 
the  request  of   such   heirs    and  for  their   use  and  benefit. 
Upon  these  issues  formed  by  the  pleadings  the  case  was  first 
moved  for  trial  before  Justice  Scoit  and  a  jtiry,  upon  an 
order  settling  issues  as  to  tlie  question  of  adverse  possession 
and  as  to  whether  Williamson  took  title  as  agent  and  trustee 
of  the  heirs  of  Apthorp.     The  trial    resulted  in  the  jury's 
answering  all  of  the  questions  so  ordered  to  be  tried  in  the 
negative  by  direction  of  the  court,  and  thereupon  the  case 
was  moved   for  trial  before   Justice   O'Gorman  at   Special 
Term,  who  first  denied  a  motion  to  set  aside  the  verdict  of 
the  jury,  and  then  upon  a  trial  of  the  issues  raised  by  the 
pleadings  rendered  a  decision  in  favor  of  the  plaintiff  and  her 
co-tenant,  the  defendant  Elizabetli  M.  Van  Winkle,  in  the 
short  form,  stating  as  his  grounds  therefor :  (1)  That  Hugh 
Williamson,  upon  a  foreclosure  sale  in  1799,  acquired  the  title 
to  all  the  premises  in  question,  and  that  his  title  was  absolute 
and  unqualified  ;  that  no  conveyance  from  him  to  the  Apthorp 
heirs  had  been  proved  or  could  be  presumed  ;  that  the  deeds  in 
which  the  Apthorp  heirs  joined  were  intended  only  as  confirm- 
atory deeds  so  as  to  operate  by  way  of  estoppel  against  claims 
that  might  thereafter  be  made  by  them  or  by  their  descend- 
ants ;  that  if  such  deeds  were  held  to  exclude  the  roadbed 
of  the  cross  road  it  would  follow  that  the  title  thereto  was 
in  Hugh  Williamson   or  his  heirs  and  not  in  the  appellants- 
defendants.     (2)  That  the  confirmatory  deeds  by  the  Apthorp 
heirs  carried  the  grant  in  each  instance  to  the  center  of  the  road ; 
that  the  presumption  is  that  the  conveyance  of  land  bounded 
by  an  existing  street  or  road  carries  the  fee  to  the  center,  and 
in  case  of  ambiguity  the  construction  most  favorable  to  the 
grantee  must  be  adopted  ;  that  the  lots  in  question  were  sold  by 
reference  to  a  map  and  the  recital  in  the  confirmatory  deeds 
of  a  purpose  to  dispose  of  the  entire  estate  establishes  that 
the  conveyances  extended  to  the  center  line  of  the  abutting 
lane ;  that  in  none  of  the  descriptions  is  reference  made  to 
the  side  of  the  road  ;  the  words  "  beginning  at  a  stake  by  the 
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fence  of  tlie  Cross  Road  "  considered  witli  the  remainder  of 
the  description  did  not  necessarily  indicate  an  intention  to 
confine  the  grant  to  tlie  side  of  the  roadway  ;  that  there  is 
nothing  in  the  deeds  in  question  sufficient  to  overcome  the 
presumption  against  the  grantors'  intending  to  reserve  the 
title  to  the  soil  of  the  highway.  The  justice,  therefore, 
concluded  that  the  defendants,  other  than  the  defendant  Van 
Winkle,  had  no  interest  in  or  title  to  any  part  of  the  premises 
in  question  either  at  law  or  in  equity.  Exceptions  were  filed 
to  this  decision  only  by  the  defendants  Jane  E.  Ilolloway  and 
others,  appearing  by  James  A.  Deering  as  attorney.  There- 
upon an  interlocutory  judgment  was  entered  and  commission- 
ers of  partition  appointed,  upon  whose  report  final  judgment 
was  entered,  from  wliich  an  appeal  was  taken  to  the  Appel- 
late Division  and  subsequently  to  this  court,  in  which  the 
appellants  have  given  notice  of  a  desire  to  review  the  order 
denying  a  new  trial  before  tlie  jury,  and  the  interlocutory 
judgment. 

As  to  tlie  issues  that  were  tried  before  Justi<fe  Scott  and  a 
jury,  those  pertaining  to  the  question  of  adverse  possession 
were  disposed  of  in  favor  of  the  defendants-appellants  and 
those  questions,  therefore,  require  no  further  consideration. 
As  to  the  questions  whether  Hugh  Williamson,  in  purchasing 
the  premises  upon  the  foreclosure  sale,  acted  as  the  agent  and 
trustee  of  the  heirs  of  Apthorp  or  disposed  of  the  property  at 
their  request  and  for  their  use  and  benefit,  we  have  found  no 
evidence  that  would  justify  a  verdict  of  the  jury  in  the 
affirmative,  and,  therefore,  we  consider  the  verdict  of  the 
jury  answering  the  questions  in  the  negative  by  direction  of 
the  court  as  disposing  of  those  questions.  We  are  thus 
brought  to  a  consideration  of  the  decision  of  Justice  O'Gorman 
as  made  upon  the  trial  at  Special  Term.  As  we  have  seen,  it 
was  in  the  short  form,  so  called,  and  must,  therefore,  be  given 
the  same  force  and  effect  as  a  verdict  of  a  jury.  {D?\  David 
Kennedy  Corp,  v.  Kennedy^  1C5  N.Y.  353 ;  Cutter  wGud^hrod 
Bros,  Co.,  168  X.  Y.  512.)  The  trial  court  has  found  tliat  the 
deed  given  to  Ilngh  AVilliamson  by  the  sherifiE  upon  the  fore- 
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closure  sale  in  1799  operated  to  vest  in  him  tlio  absolute  and 
iinqualitied  title  to  the  premises  in  question,  and  tliat  no  con- 
veyance by  him  to  the  Apthorp  heirs  had  been  proved  and  tliat 
no  such  conveyance  could  be  presumed.  It  appears  that 
Apthorpj  prior  to  his  death,  executed  a  mortgage  upon  so 
inucli  of  his  farm  as  was  east  of  the  Bloomingdale  road  to  the 
Marine  Society  of  the  City  of  New  York  for  the  sum  of  two 
thousand  five  hundred  dollars,  which  mortgage  covered  three 
separate  parcels,  one  consisting  of  about  seventy-five  acres, 
another  of  eighty-five  and  tlie  third  of  about  fifty  acres  of 
land ;  tliat  after  the  death  of  Apthorp  the  Marine  Society 
holding  the  mortgage  instituted  an  action  for  the  foreclosure 
of  the  mortgage  in  the  Court  of  Chancery,  in  whieli  it  was 
determined  tliat  there  was  then  owing  for  principal  and 
interest  the  sum  of  two  tliousand  eight  hundred  twenty-six 
dollars  and  sixty-six  cents;  tliat  judgment  was  entered  for 
foreclosure  and  sale,  and  that  upon  such  sale  the  property 
was  bid  in  by  Hugh  Williamson  for  the  sum  of  ten  thousand 
three  hundred  pounds;  that  that  amount  was  paid  over  to 
the  sheriff  who  executed  and  delivered  to  him  the  deed 
referred  to ;  that  the  sheriff,  out  of  such  sum,  satisfied  the 
claim  of  the  Marine  Society,  and  then,  upon  the  consent  of 
the  hell's  of  xYpthorp,  paid  over  the  balance  to  Robert  Troop, 
as  administrator  of  Apthorp's  estate.  N"o  question  is  raised 
by  the  appellants  with  reference  to  these  facts,  or  that  Hugh 
Williamson  thereby  became  vested  with  the  title  to  the  road- 
bed of  the  lane  or  of  the  lands  abutting  thereon  upon  eitlier 
side.  It  is  contended,  however,  that  subsequently  he  recon- 
veyed  his  interest  to  the  heirs  of  Apthorp,  excepting  and 
reserving  only  the  interests  of  his  two  minor  children,  who 
were  the  grandchildren  of  the  decedent  and  entitled  to  a  one- 
ninth  part  of  his  estate,  and  that  such  conveyance  was  made 
is  apparent  from  the  recitals  contained  in  the  deeds  subse- 
quently executed  by  the  heirs  partitioning  among  themselves 
the  lands  of  Apthorp  which  had  not  been  otherwise  sold 
or  disposed  of.  It  appears  that  in  November,  1802,  the 
Apthorp  heirs  executed  conveyances  to  one  another,  parti- 
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tioning  among  themselves  tlie  lands  of  the  decedent  Apthorp 
remaining  undisposed  of,  and  tliat  in  such  conveyances  Hugh 
Williamson  had  set  off  to  him  one  parcel  and  that  he  joined 
in  the  conveyance  of  the  other  parcels  to  the  other  heirs  of 
Apthorp.  The  deeds  contained  the  recital  as  follows : 
"  Whereas,  the  said  party  of  the  first  and  second  parts  are  the 
proprietors,  as  tenants  in  common  of  all  the  real  estate  whereof 
Charles  Ward  Apthorp,  late  of  Bloomingdale  in  the  Seventh 
Ward  of  the  City  and  County  of  New  York,  esquire,  died 
seized  at  Bloomingdale  aforesaid  ;  and  whereas,  the  said  party 
of  the  tiret  and  second  parts  as  aforesaid  as  proprietors  of  the 
said  real  estate  did,  in  virtue  of  a  written  agreement  bearing 
date  the  29th  day  of  May  in  the  year  1801,  proceed  to  make 
partition  of  said  real  estate  among  themselves ;  and  whereas, 
upon  such  partition  the  lot  of  land  hereinafter  particularly 
described  fell  to  the  share  of  said  party  of  the  second  part." 
In  addition  to  this,  it  appeara  that  a  survey  had  been  made 
and  a  map  drawn  of  the  premises,  which  is  known  as  the  Tay- 
lor map,  dated  May,  1801,  in  whicli  the  lands  left  to  be  par- 
titioned were  divided  into  lots  numbered  one  to  eight, 
inclusive,  and  that,  according  to  papers  found  in  the  hand- 
writing of  Hugh  Williamson,  tiie  value  of  each  lot  was  given, 
and  was  finally  equalized  by  the  distribution  of  tlio  other  pro- 
ceeds of  the  estate,  and  that  the  value  of  such  lots  amounted 
to  about  twenty  thousand  dollars.  No  conveyance  has  been 
discovered  from  Williamson  to  the  heirs  other  than  the  recitals 
contained  in  the  deeds,  to  which  reference  has  been  made,  and 
no  explanation  is  given  of  the  large  surplus,  amounting  to 
nearly  nine  thousand  pounds,  that  was  paid  by  Williamson  to 
the  sheriflF,  and  by  him  turned  over  to  the  administrator  of  the 
Apthorp  estate.  The  trial  court,  as  we  have  seen,  has  found 
that  no  conveyance  by  Williamson  to  the  Apthorps  has  been 
proved  and  none  can  be  presumed.  It  appears  that  William- 
son, after  lie  acquired  title  by  virtue  of  the  sherifiE^s  deed, 
executed  conveyances  to  some,  if  not  all,  of  the  heirs  at  law, 
and  the  trial  court  finds  that  the  conveyances  by  the  heirs  to 
one  another  were  intended  only  as  confirmatory  deeds,  so  as 
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to  operate  by  way  of  estoppel  against  claims  that  might  there- 
after be  made  by  them  or  their  descendants.  We  realize  fully 
the  force  of  the  contention  of  the  appellants  based  upon  the 
recitals  contained  in  those  deeds.  The  executing  of  separate 
deeds  by  Williamson  of  different  lots  to  the  Apthorp  heirs,  in 
accordance  with  their  agreement  to  partition  in  1801,  is  incon- 
sistent with  the  recital  contained  in  the  other  deeds,  to  the 
effect  that  they  were  all  tenants  in  common,  and  this,  to  som-j 
extent,  gives  support  to  the  theory  of  the  trial  court  that  the 
subsequent  deeds  in  which  all  of  the  heirs  joined  were  deemed 
and  were  given  for  the  purpose  of  confirming  the  title  already 
conveyed  by  Williamson. 

Our  jurisdiction  to  review  is  limited  to  questions  of  law. 
We  must,  therefore,  in  order  to  reverse  a  finding  of  a  trial 
judge,  hold  that  there  is  no  evidence  to  sustain  the  finding. 
This,  we  think,  cannot  properly  be  done  in  this  case.  We 
have  concluded,  however,  to  consider  the  deeds  in  which  the 
heirs  of  Apthorp  joined  for  the  purpose  of  determining 
whether  they  included  the  roadbed  of  the  lane. 

The  general  rule,  both  in  England  and  in  this  state,  is  that 
the  fee  of  the  soil  of  the  highway  is  presumed  to  belong  to 
the  adjoining  owners  and  that  a  person  holding  land  bounded 
on  a  highway  between  two  estates  \^  prirna  facie  the  owner 
to  the  center  of  such  highway  subject  to  the  easement  of  the 
public  to  the  right  of  way,  but  that  such  presumption  can  be 
rebutted  by  ati  express  provision  in  the  deed  to  the  effect  that 
the  fee  to  the  highway  was  not  intended  to  be  conveyed,  or 
by  the  use  of  such  words  as  necessarily  exclude  the  highway 
from  the  description  of  the  j)remises  conveyed,  as  where  the 
description  of  the  premises  is  bounded  upon  the  exterior  line 
of  a  highway  or  commences  at  a  point  upon  one  side  thereof 
and  thence  nins  along  the  side  to  a  point  specified,  but  where 
the  premises  are  bounded  by,  on  or  along  a  highway,  or 
running  along  a  highway  without  restricting  or  controlling 
words,  the  instrument  must  be.  construed  as  conveying  the 
grantor's  title  in  the  land  to  the  center  of  the  highway.  The 
commencement  of  the  description  of  premises  at  a  corner  or 
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a  point  particularly  specified  is  always  considered  important, 
for  ordinarily  more  attention  is  given  by  the  parties  to  the 
locating  of  the  point  of  commencement  of  the  description 
than  to  the  other  j)oints,  but  it  is  not  conclusive,  and  where  it 
is  inconsistent  with  the  other  lines  described,  which  show 
an  intent  to  include  or  exclude  the  fee  of  the  highway, 
eflfect  will  be  given  such  intent ;  and  where  there  is  ambigu- 
ity with  reference  to  tlie  description  or  to  the  commenc- 
ing point,  or  where  there  is  doubt  with  reference  to  the 
intent  of  the  grantor,  the  presumption  that  the  fee  was 
intended  to  pass  will  prevail ;  for  in  such  case  the  con- 
struction must  be  most  favorable  to  the  grantee.  Where 
a  survey  gives  the  dimensions  and  quantity  of  the  land 
conveyed  exclusive  of  the  public  way,  it  does  not  operate  to 
destroy  the  presumption  that  the  fee  to  the  roadbed  was  con- 
veyed ;  for  the  reason  that  such  dimensions  and  quantity  of 
the  usable  land  is  ordinarily  deemed  by  the  purchaser  of  par- 
amount importance  in  determining  its  availability  for  the  uses 
designed  by  him.  Where  a  deed  gives  the  boundaries  of  the 
land  conveyed  by  courses  and  distances,  without  mentioning 
a  street  by  which  the  same  is  bounded  on  one  side,  but  where 
it  appears  that  the  distance  given  does  in  fact  carry  the 
boundary  to  the  street  and  along  it,  it  is  the  same  as  though 
the  boundary  were  described  as  running  to  the  street  and 
along  the  same,  thus  extending  the  title  to  the  center ;  and 
wliere  a  line  runs  to  a  stake  or  to  a  mark  upon  a  fence  or  a 
tree  upon  the  bank  of  a  stream  or  upon  the  side  of  a  highway, 
and  thence  along  the  meandering  of  the  stream  or  along  the 
highway,  the  stake,  mark  or  tree  will  be  deemed  to  indicate 
the  place  of  the  line  and  not  the  end  thereof,  by  reason  of 
the  difficulty  of  maintaining  a  visible  object  marking  the 
comer  in  the  middle  of  a  stream  or  in  the  roadbed  of  a  high- 
way, thus  vesting  the  title  in  the  grantee.  (See  4  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  p.  809,  and  authorities  there  cited ; 
also  French  v.  Carhart^  1  N.  Y.  96 ;  Putzel  v.  Van  Brxmty 
8  J.  &  S.  501;  Livingston  v.  Ten  Broeck^  16  Johns.  14; 
Cowen  &  Hill's  Notes  to  Phillips  on   Evidence,  No. 
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p.  802 ;  Jackson  v.  Hudson^  3  Johns.  375  ;  Size?*  v.  Devereiix, 
16  Barb.  160 ;  Bissell  v.  iV^.  T.  C.  li.  R.  Co,,  23  IST.  Y.  61 ; 
Seneca  Nation  of  Indians  v.  Knight,  23  N.  Y.  498;  Wager 
V,  Troy  Union  i?.  R,  Co.,  25  N.  Y.  526 ;  Perrin  v.  iV.  Y. 
a  R.  R,  Co.,  36  N.  Y.  120 ;  Wallace  v.  Fee,  50  N.  Y.  694 ; 
Kings  Co.  K  Ins.  Co.  v.  Stevens,  87  N.  Y.  287;  Matte?- 
of  Ladne,  118  X.  Y.  213.) 

The  first  of  the  deeds  to  which  we  call  attention  as  covering 
the  land  in  question  is  that  of  Hugh  Williamson  and  others  to 
Charlotte  Vandenheuvel,  dated  November  30,  1802.  It  con- 
tains the  recitals  to  which  we  have  already  called  attention 
and  then  proceeds  with  the  usual  granting  clause,  for  a  consid- 
eration of  one  dollar,  to  quitclaim  all  the  title  and  interest  of  the 
grantors  to  "  all  that  certain  lot  of  land  situate  in  Blooming- 
dale  in  the  seventh  ward  of  the  city  and  county  of  New 
York,  distinguished  by  lot  number  six,  beginning  at  a  stake 
by  the  fence  on  the  cross-road  leading  to  Harlem,  fifty  links 
from  the  southeastern  corner  of  the  fence,  thence  running  north 
45°  east  parallel  to  the  boundary  fence  ten  chains  sixty -five  links 
to  lot  number  five."  The  description  then  continues  around 
the  lot,  returning  on  the  westerly  boundary  "  to  the  public 
road ;  thence  south  *  *  *  along  the  road  *  *  *  to 
the  place  of  beginning." 

It  will  be  observed  that,  under  the  recital  to  which  atten- 
tion has  been  called,  this  deed  was  executed  under  an  agree- 
ment of  the  heirs  of  Aptliorp  to  partition  all  his  real  estate 
among  themselves,  and  that  such  partition  Imd  reference  to 
the  lands  bounded  upon  tlie  public  road,  or  ctoss  road  as  it  is 
called,  laid  out  through  his  farm.  We  think  it  is  apparent 
that  they  intended  that  it  sliould  have  the  same  force  and 
effect  as  if  made  in  court,  and  that  they  designed  to  divide 
among  themselves  all  of  the  lands  belonging  to  their  ances- 
tor. {Mott  V.  Eno,  181  N.  Y.  346,  373.)  In  that  case  Gray, 
J.,  says:  "The  complaint  evidences  a  purpose  to  partition 
all  of  the  estate,  whether  it  consists  in  lots  particularly 
described,  or  in  an  interest  in  the  beds  of  the  streets.  There 
is  nothing  to  justify  an  inference  that  the  decree  in  parti- 
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tion  left  any  property  iinpartitioned."  But  returning  to  the 
description,  we  find  tlie  beginning  to  be  "  at  a  stake  by  the 
fence  on  the  cross  road  leading  from  Harlem  fifty  links  from 
the  southeastern  corner  of  the  fence."  It  will  be  observed 
that  there  is  no  specification  of  the  fence  by  the  side  of  which 
there  was  a  stake.  It  was  by  a  fence  on  tlie  cross  road 
Which  fence  ?  Lot  number  six,  which  the  parties  intended  to 
conrey  as  plotted,  was  upon  the  northerly  side  of  the  cross 
road.  The  stake  is  said  to  be  fifty  links  from  the  south- 
eastern comer  of  the  fence.  The  southeastern  corner  of 
the  fence  of  necessity  was  upon  the  other  side  of  the  road. 
The  direction  of  the  stake  therefrom  is  not  given.  Its 
distance  was  fifty  links.  It  is  claimed  on  the  part  of  the 
appellants  that  there  was  a  mistake  in  the  description  in 
locating  the  corner  of  the  fence  as  the  southeastern  corner. 
But  this  would  involve  the  determination  of  a  question  of 
fact,  and  how  can  we,  sitting  as  a  court  of  review,  limited  in 
jurisdiction  to  the  consideration  of  questions  of  law  only, 
determine  this  fact?  No  evidence  of  a  mistake  has  been 
given,  and  we  are,  therefore,  left  to  determine  from  the 
description  where  the  beginning  point  is  located.  In  this 
regard  we  think  the  description  is  ambiguous,  and  we  must, 
therefore,  consider  the  description  of  the  otlier  lines  for  the 
purpose  of  determining  the  intent  of  the  parties.  Referring 
to  the  description  we  find  that  upon  the  western  boundary  it 
returns  "to  the  public  road  and  thence  south  along  the  road 
to  the  place  of  beginning,"  tlius  bringing  the  case  within  the 
authorities  which  require  us  to  presume  that  the  intention  of 
the  grantors  was  to  convey  the  title  to  the  center  of  the 
public  road. 

AVe  have  also  examined  the  subsequent  partition  of  this 
property  forming  the  record  chain  through  which  the  plain- 
tiff herein  claims  title,  made  in  1830.  It  is  true  that,  in  the 
partition  deed,  the  fourth  course  in  the  description  is  omitted, 
but  this  was  given  in  the  report  made  by  the  commissioners 
appointed  to  partition  the  premises,  and  their  report  was  con- 
firmed by  the  court.     The  omission  was  evidently  an  over- 
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sight.  Conveyances  subsequently  made  have  included  the 
course.  It  was  as  follows :  "  And  thence  easterly  along  said 
lane  or  road  to  the  place  of  beginning."  It  is  true  that  the 
commissioners  in  their  report  commenced  the  description  as 
beginning  on  the  northwesterly  corner  of  Eighth  avenue  and 
a  lane  or  road  leading  from  the  Bloomingdale  road  to  Harlem 
commons,  which  lane  oy  road  forms  the  southerly  boundary 
of  the  tract  of  land  in  question.  It  is  apparent  that  Eighth 
avenue  had  been  laid  out  and  opened  during  the  interval 
between  1802  and  1830,  but  we  have  in  the  partition  the 
boundary  returning  to  the  lane  or  road,  and  thence  along  the 
lane  or  road  similar  to  that  found  in  the  first  deed  to  which 
we  have  called  attention ;  and,  therefore,  under  the  rule  to 
which  we  have  referred  in  the  case  of  Moit  v.  MiOj  the 
intention  was  to  include  the  fee  of  the  road. 

The  next  deed  to  which  we  call  attention  is  that  of 
Williamson  and  others  to  Ann  Apthorp.  It  bears  date  the 
same  day  of  that  to  Charlotte  Vandenheuvel  and  contains  the 
same  recitals.  It  describes  the  land  conveyed  as  distinguished 
upon  the  plat  or  map  as  lot  number  eight  "  beginning  at  a 
stake  by  the  fence  on  the  public  cross  road,  the  corner  of 
Mr.  Jauncey's  land ;  thence  running  south,"  continuing  the 
description  by  metes  and  bounds  around  the  lot  to  lot  num- 
ber seven,  "  thence  north  54°  east  seventeen  chains  and  thirty 
links  to  the  public  road,  thence  north  53*^  30'  west  along  the 
public  road  *  *  *  to  the  place  of  beginning."  It  will 
bo  observed  that  tlie  beginning  point  is  "  at  a  stake  by  the 
fence  on  the  public  cross  road,  the  comer  of  Mr.  Jauncey's 
land."  The  lot  so  intended  to  be  conveyed  was  upon  the 
southerly  side  of  the  cross  road  and  is  opposite  to  that  con- 
veyed to  Vandenheuvel.  Assuming  that  the  stake  referred 
to  was  at  the  fence  on  the  southerly  side  of  the  road,  yet  if 
the  lands  conveyed  to  Jauncey  ran  to  the  center  of  the  road 
the  commencement  would  be  at  the  corner  of  Mr.  Jauilcey's 
land  and  the  stake  by  the  fence  would  simply  be  a  mark  on 
the  northern  boundary  of  the  line.  However  that  may  be, 
this  being  a  partition  deed  in  which,  presumably,  the  heirs 
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intended  to  partition  all  of  the  property  among  themselves, 
the  subsequent  descriptions  to  the  effect  that  the  line  return- 
ing ran  to  the  public  road  and  thence  north  along  the  public 
road  to  the  place  of  beginning  we  think  indicates  an  intention 
to  convey  the  fee  to  the  center  thereof.  This  was  evidently 
tlie  understanding  of  the  grantee  Ann  Apthorp,  for,  in  her 
deed  to  Pliilip  Brasher  on  March  13,  1807,  while  using  sub- 
stantially the  same  description,  she  states  in  addition  thereto 
that  the  lands  conveyed  were  bounded  to  the  westward  by  the 
lands  of  James  Jauncey,  to  the  southward  by  the  lands  of 
Robert  L.  Bowne,  to  the  eastward  by  the  lands  of  Mrs.  Shaw 
and  to  the  northward  by  a  public  road,  referring  to  the  cross 
road  in  question.  This  is  followed  by  numerous  other  con- 
veyances forming  the  plaintiff's  source  of  title. 

The  only  other  deed  that  it  becomes  necessary  to  consider 
is  that  of  the  x\pthorp  heirs  to  Jauncey,  which  was  executed 
August  1,  1799,  which  conveys  a  tract  of  land  westwardly  of 
that  embraced  in  lot  seven.  The  description  begins  "  at  the 
corner  of  a  field  at  the  junction  of  tlie  Bloomingdale  Koad 
with  the  Cross  Koad  that  leads  to  Harlem  ;  thence  running 
along  the  Bloomingdale  Koad  south"  to  a  point  specified; 
thence  continues  with  metes  and  bounds  around  to  the  place 
of  beginning,  giving  quantity  and  providing  "  according  to  a 
map  thereof  made  by  Benjamin  Taylor,  one  of  the  city  sur- 
veyors of  the  said  city  of  New  York  and  hereunto  annexed." 
While  the  map  does  not  appear  to  be  attached  to  this  deed,  it 
was  proved  and  is  in  evidence,  showing  that  the  northern 
boundary  of  the  Jauncey  lot  was  bounded  by  the  cross  road 
in  question.  It  thus  appears  that  the  boundary  upon  the 
nortlierly  side  was  by  the  highway,  thus  bringing  it  within  the 
rule  to  which  we  have  called  attention,  where  a  deed  gives  the 
boundaries  of  the  land  conveyed  by  courses  and  distances 
without  mentioning  a  street  by  which  the  same  is  bounded, 
where  it  turns  out  in  fact  that  it  was  bounded  by  a  street,  the 
fee  thereto  will  be  deemed  to  be  included. 

It  is  contended,  however,  that  the  beginning  point  indi* 
cated  a  different  intention.     It  was,  as  we  have  seen,  at  the 
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corner  of  the  field  at  the  junction  of  the  Bloomingdale  road 
with  the  cross  road.  It  does  not,  however,  appear  that  the 
field  was  fenced  or  that  there  was  any  visible  monuments  to 
locate  the  corner  of  the  field.  Without  limiting  words  the 
commencing  point  would  be  deemed  at  the  junction  of  the 
two  roads,  which  would  mean  at  the  center  thereof,  and  this 
would  be  strengthened  by  the  fact  that  the  line  running  there- 
from was  south  along  the  Bloomingdale  road,  thus  indicating 
an  intention  to  convey  to  the  center  of  the  road.  We  are 
aware  that  a  doubt  as  to  the  intention  of  the  grantors  was 
e-Kpressed  in  the  opinion  written  in  the  case  of  Holloway  v. 
Delano  (139  K  Y.  412,  413).  But  the  judgment  was  affirmed 
on  another  ground.  Assuming,  however,  that  there  is  a 
doubt  as  to  the  commencing  point  in  the  description,  we  are 
required  under  the  rule  to  which  attention  has  been  drawn, 
in  case  of  a  doubt,  to  construe  the  description  most  favorably 
to  the  grantee,  and  taking  into  consideration  the  other  lines  of 
description,  which  in  fact  bound  it  upon  the  cross  road,  we 
think  the  fee  thereto  must  be  deemed  to  have  passed  to 
Jauncey. 

It  foUows  that  the  judgment  should  be  affirmed,  with  costs. 

Gray,  J.  I  shall  agree  with  Judge  Haight's  conclusion 
that  this  judgment  should  be  affirmed.  I  think  it  to  be  very 
clear  that  the  claim  of  the  appellants  to  be  tenants  in  common 
with  the  Van  Winkles  of  the  premises  in  controversy  is  with- 
out adequate  support  in  the  facts  and  that  it  is  beyond  the 
rule  of  presumption.  Williamson  having  acquired  title  under 
the  sheriff's  deed,  in  1799,  either  his  subsequent  conveyances 
carried  to  his  grantees  the  fee  of  the  soil  in  the  lane,  or  it 
remained  in  him  and  his  heirs.  The  argument  that  a  deed 
should  be  presumed  from  him  to  the  Apthorp  heirs  is  unten- 
able. I  do  not  understand  that  a  conveyance  will  be  pre- 
sumed to  create  a  title,  but,  only,  to  support  a  just  title  and  to 
prevent  its  defeat.  As  Tindal,  C.  J.,  stated  the  rule  in  Doe 
V.  Coolcs^  (6  Bing.  174,  179),  "  no  case  can  be  put  in  which 
any  presumption  has  been  made,  except  where  a  title  has 
14 
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been  shown  by  the  party,  who  calls  for  the  presumption, 
good  in  substance,  but  wanting  some  collateral  matter,  neces- 
sary to  make  it  complete  in  point  of  form."  The  only  case, 
as  the  same  judge  pointed  out,  would  be  where  a  possession 
had  been  shown,  consistent  with  the  fact  to  be  presumed. 

The  question  whether  the  description  in  the  deeds  suffices  to 
convey  the  roadbed  of  the  lane  is  not  without  its  difficulty.  Ii^ 
such  cases,  in  seeking  for  the  intention  of  a  grantor,  a  certain 
latitude  of  inference  is  allowed,  based  upon  the  circumstances, 
as  well  as  upon  the  language  employed.  We  may  consider  the 
general  facts,  in  connection  with  the  legal  presumption  which 
obtains,  in  the  absence  of  words  necessarily  excluding  its 
operation,  that  a  highway,  or  street,  when  referred  to  as  a 
boundary,  is  to  be  regarded  as  a  line  and  is,  therefore,  included 
to  its  center.  There  is  nothing  in  this  case  to  rebut  the  pre- 
sumption against  the  grantor's  intending  to  reserve  to  himself 
the  title  to  the  soil  of  this  cross  road,  or  lane,  and  there  is 
much  to  favor  it,  as  Judge  H aioht  has  pointed  out.  Whether, 
as  in  the  two  deeds  to  Charlotte  Vandenhuvel  and  Ann 
Apthorp,  placing  the  point  of  beginning  "  at  a  stake  by  the 
fence  "  shall  be  controlling  upon  the  question  of  the  exclusion, 
or  inclusion,  of  the  bed  of  the  boundary  road  is  a  question 
which  I  will  concede  to  be  dependent  upon,  and  to  be  deter- 
mined by,  the  running  of  the  subsequent  courses.  The  stake, 
as  a  monument  for  the  survey,  could  not  well  be  in  the  road- 
way. If  there  had  been  the  intention  to  reserve  the  fee  in 
the  soil  of  the  road,  it  would  have  been  natural  to  place  the 
point  of  beginning  in  the  side  of  the  road.  The  subsequent 
courses  are  run  to,  or  along,  the  road  and  the  conveyance  is  by 
reference  to  the  Taylor  map.  These  considerations,  together 
witli  the  further  one  of  the  intention  of  the  Apthorp  heirs  to 
partition  what  there  was  of  their  estate,  incline  nie  to  agree 
with  the  construction  given  by  Judge  IIaight. 

The  third  deed  of  the  Janncey  parcel  underlies  the  title  to 
a  very  small  and  irregular  part,  or  gore,  of  tlie  premises,  vary- 
ing from  about  one  foot  to  one  foot  and  a  half  in  width.  In 
view  of  our  decision  in  the  case  of  Holloway  v.  Dela7iOy{\Z^ 
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N.  Y.  at  p.  412),  it  is  difficult  to  hold,  without  conflict,  tliat  the 
starthig  point  of  the  description,  "at  the  corner  of  the  field  at 
the  junction  of  tlie  Bloomingdale  Road  with  the  Cross  Road 
that  leads  to  Harlem,"  is  not  in  the  side  of  the  road.  It  may 
be  that  the  appellants  have  failed  upon  the  trial  to  connect  their 
claim  of  title  with  that  derived  by  the  Van  Winkles,  as  the 
respondents  argue  ;  but  I  shall  place  my  vote,  upon  this  branch 
of  the  case,  upon  the  proposition  that  the  appellants  can  have 
no  interest  in  this  gore  of  land.  The  title  to  it,  if  not  parted 
with  in  the  Jauncey  deed,  remained  in  Hugh  Williamson, 
who  is  shown  to  have  been  the  owner  of  the  whole  Apthorp 
farm  under  the  sheriflPs  deed,  in  April,  1799.  If  in  August, 
following,  he  conveyed  to  the  Jaunceys  by  a  deed,  in  which 
the  Apthorp  heirs  joined  with  him  as  grantors,  his  absolute  title 
is  not  negatived  by  that  circumstance.  No  conveyance  from 
hira  to  the  Apthorps  was  shown  and  the  only  presumption 
permissible  is  that  they  were  joined  to  quiet  all  questions  of 
title.  The  Aptliorps,  clearly,  as  I  think,  had  no  interest  in 
that  portion  of  the  lane  and,  hence,  none  could  be  derived  by 
the  appellants  upon  which  to  predicate  their  claim  to  a  tenancy 
in  common  with  the  Van  Winkles. 

Edward  T.  Bartj.ett,  Vann  and  Willard  Bartlett,  JJ., 
concur  with  Haight,  J. ;  Gray,  J.  (in  memorandum),  concurs 
in  result ;  Chase,  J.,  dissents  on  opinion  below ;  Cullen, 
Ch.,  J.,  absent. 

-Judgment  affirmed. 


Solomon  L.  Pakas,  Appellant,  v.  William  R.  Hollingshead 
et  al.,  Respondents. 

Sales — Failure  to  Deliver  Installments  as  Agreed,  a  Breach 
OP  Entire  Contract  —  Damages  Recoverable  in  One,  Not  Succes- 
sive Actions.  Where  the  vendor  of  goods  to  be  delivered  and  paid  for 
in  installments,  refuses  to  deliver  an  iiistnllment,  a  breach  of  the  entire 
contract  is  thereby  established  for  which  the  vendee  if  he  so  elects  may 
immediately  recover  all  his  damages:  or  he  may  wait  until  the  expiration 
of  the  time  for  the  delivery  of  all  the  goo<ls  and  then  recover;  he  cannot, 
however,  split  up  his  demand  and  maintain  successive  actions  to  recover 
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for  each  default  as  it  occurs;  and  when  he  obtains  a  judgment  for  dam- 
ages for  the  non-delivery  of  part  of  the  goDds,  it  is  a  bar  to  the  maintenance 
of  a  subsequent  action  to  recover  for  the  failure  to  deliver  the  balance. 
Pakas  V.  Hollingsliead^  99  App.  Div.  47:J,  affirmed. 

(Argued  January  26,  1906;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  Jan- 
uary 3,  1905,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  tlie  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  tlie  opinion. 

Joseph  Fhcher  and  Louis  J,  Vorhaxts  for  appellant.  The 
judgment  in  the  Cicy  Court  action  is  not  a  bar  to  the  cause  of 
action  set  forth  in  the  complaint  lierein.  {Itichmond  v.  D. 
i&  S.  a  a,  li.  Co.,  33  Iowa,  422  :  Mixer  v.  Williams,  17  Vt. 
457  ;  Johnson  v.  Allen,  78  Ala.  387 ;  Sirnpson  v.  Crippin, 
L.  R.  [8  Q.  J3.]  14 ;  Freeth  v.  Burr,  L.  R.  [9  C.  T.]  208 ; 
jr.,  etc.,  K.  Co.  V.  Naylor,  L.  R.  [9  App.  Cas.]  434 ;  Black- 
hum  V.  ReiUy,  47  N.  J.  L.  290  ;  Cohen  v.  Piatt,  69  N.  Y. 
348;  Nichols  v.  S.  S.  Co.,  137  N.  Y.  471;  Wharton  v. 
Wi?ich,  140  N.  Y.  287.) 

Edniond  E.  Wise  for  respondents.  The  judgment  in  the 
action  in  the  City  Court,  which  awarded  damages  to  the  plain- 
tiff for  breach  of  contract,  is  a  complete  bar  to  this  action. 
{^A.  S.  Co.  r.  liobinson,  167  X.  Y.  101 ;  Secor  v.  Sturgis,  16 
X.  Y.  557 ;  Samud  v.  F.  db  C.  Co.,  76  Hun,  308 ;  150  N.  Y. 
583 ;  Perry  v.  Dirhcrson,  85  X.  Y.  345 ;  Heed  v.  Johnston, 
63  App.  Div.  347;  Howard  v.  Dalu,  61  X.  Y.  362;  Parry 
v.  ^1.  O.  Co.,  19  Abb.  [X.  C]  269*;  Wahlron  v.  Ilemlrickr 
son,  40  App.  Div.  7;  Wieland  v.  Wlllcox,  40  App.  Div.  213; 
BaJiMett  v.  French,  1  Benj.  Ann.  Cas.  270.) 

O'Brien,  J.  On  the  30th  of  August,  1898,  the  defendants, 
by  an  executory  contract  in  writing,  agreed  to  sell  and  deliver 
to  the  plain tiflf  fifty  thousand  pairs  of  bicycle  pedals,  the  goods 
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to  be  delivered  and  paid  for  in  installments,  as  specified  in 
the  contract.  It  has  been  found  by  the  trial  court  that  the 
defendants  delivered  two  tliousand  six  liundred  and  eight 
pairs  of  pedals  under  the  contract,  and  refused  to  make  fnr- 
tlier  deliveries.  Wlien  the  fact  is  established  that  the  seller 
of  goods  to  be  delivered  and  paid  for  in  installments,  as  in 
this  case,  refuses  to  deliver  the  goods,  that  amounts  to  a 
repudiation  of  the  contract  and  a  breach  of  it,  for  which  the 
buyer  may  recover  damages.  So  we  start  in  this  case  witli  a 
breach  of  a  contract  on  the  part  of  the  defendants  by  their 
refusal  to  be  bound  by  its  obligations. 

It  is  found  that  on  the  15th  of  March,  1899,  the  plaintifiE 
commenced  an  action  against  the  defendants  in  the  City  Court 
of  New  York  for  breach  of  this  contract,  in  that  they  failed 
to  deliver  to  the  plaintiff  the  pedals  which,  by  the  terms  of 
the  agreement,  the  defendants  were  bound  to  deliver  up  to 
the  first  of  March,  1899,  to  wit,  nineteen  thousand  pair,  of 
which  the  defendants  had  delivered  only  the  two  thousand 
six  hundred  and  eight  pairs,  and  had  failed  to  deliver  sixteen 
thousand  eight  hundred  and  ninety-two  pairs,  which  were  to 
be  delivered  up  to  the  first  of  March,  1899.  This  action  was 
put  at  issue,  and  after  a  tiial  the  plaintiff  recovered  judgment 
against  the  defendants  for  the  full  amount  claimed  in  the 
complaint  in  the  action  as  damages  for  the  breach  of  the  con- 
tract, which  judgment  has  been  paid  by  the  defendants  in  full. 

Subsequently  and  in  February,  1900,  the  plaintiff  com- 
menced the  present  action  to  recover  damages  for  a  failure  to 
deliver  the  balance  of  the  goods,  and  both  parties  have 
pleaded  the  former  suit  and  judgment.  The  plaintiff  claims 
that  it  is  conclusive  evidence  in  his  favor  with  respect  to  the 
existence,  validity,  terms  and  breach  of  the  contract,  while 
the  defendants  interpose  it  as  a  bar  to  the  present  action. 
This  situation  presents  the  question  of  law  involved  in  the 
case.  Judgment  was  given  at  the  trial  court  in  favor  of  the 
defendants  and  this  judgment  was  affirmed  on  appeal.  The 
question  of  law  arising  upon  these  facts  is  whether  the 
former  judgment  concludes  the  plaintiff  and  is  a  bar  to  a 
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second  action  to  recover  damages  on  the  same  contract. 
There  can  be  no  doubt  that  the  contract  was  entire.  It  could 
not  be  performed  on  the  part  of  the  defendants  without 
delivery  of  the  property  stipulated  in  the  contract  and  the 
whole  of  it.  As  was  said  by  Judge  Bradley  in  Brock  v. 
'Knower  (37  Hun,  609),  the  fact  that  the  property  was 
deliverable  and  the  purchase  money  payable  at  different 
times  in  the  future  did  not  necessarily  deprive  the  contract  of 
tlie  character  of  entirety  or  make  it  other  than  a  single  one  in 
respect  to  all  the  goods  embraced  in  its  terms.  The  learned 
counsel  for  the  plaintiff  contends  that  the  former  judgment 
did  not  constitute  a  bar  to  the  present  action,  but  that  the 
plaintiff  had  the  right  to  elect  to  waive  or  disregard  the 
breach,  keep  the  contract  in  force  and  maintain  successive 
actions  for  damages  from  time  to  time  as  the  installments  of 
goods  were  to  be  delivered,  however  numerous  these  actions 
might  be.  It  is  said  that  this  contention  is  supported  in  rea- 
son and  justice,  and  has  the  sanction  of  authority  at  least  in 
other  jurisdictions. 

We  do  not  think  that  the  contention  can  be  maintained. 
There  is  not,  as  it  seems  to  us,  any  judicial  authority  in  this 
state  that  gives  it  any  substantial  support.  On  the  contrary, 
we  think  that  the  cases,  so  far  as  we  have  been  able  to  examine 
them,  are  all  the  other  way,  and  are  to  the  effect  that  inas- 
much as  there  was  a  total  breach  of  the  contract  by  the 
defendants'  refusal  to  deliver,  the  plaintiff  cannot  split  up  his 
demand  and  maintain  successive  actions,  but  must  either 
recover  all  his  damages  in  the  first  suit  or  wait  until  the  con- 
tract matured  or  the  time  for  the  delivery  of  all  the  goods 
had  arrived.  In  other  words,  there  can  be  but  one  action  for 
damages  for  a  total  breach  of  an  entire  contract  to  deliver 
goods,  and  the  fact  that  they  were  to  be  delivered  in  install- 
ments from  time  to  time  does  not  change  the  general  rule. 

This  question  arose  in  this  state  at  an  early  day.  In  MilUr 
V.  Ccyoert  (1  Wend.  487)  it  was  held  that  where  a  party  brings 
an  action  for  9^ part  oTily  of  an  entire  and  indivisible  demand 
and  obtains  judgment  in  such  action  he  cannot  subsequently 
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avail  himself  of  the  residue  by  way  of  offset  in  an  action 
against  him  by  the  opposite  party. 

It  was  held  in  the  case  of  Benderncbgle  v.  Cocks  (19  Wend. 
207)  that  where  a  party  had  several  demands  or  existiiig 
causes  of  action  growing  out  of  the  same  contract  or  resting 
in  mMter  ofaccownt  which  may  be  joined  and  sued  for  in  the 
same  action  they  must  be  joined ;  and  if  the  demands  or 
causes  of  action  be  split  up  and  a  suit  brought  for  part  only 
and  subsequently  a  second  suit  for  the  residue  is  brought,  the 
first  action  may  be  pleaded  in  abatement  or  in  bar  of  tlie 
second  action.  That,  it  seems  to  us,  is  what  has  been  decided 
in  this  case.  The  case  referred  to  was  elaborately  discussed 
by  Judge  Cowen,  and  the  English  authorities  on  the  subject 
cited  and  distinguished. 

CoXbxim  V.  Woodworth  (31  Barb.  381)  was  an  action  by  an 
employee  to  recover  wages  under  a  contract  to  work  for  the 
plaintiff  for  three  years  from  August  1st,  1857,  payable  quar- 
terly, and  damages  for  a  breach  of  the  contract  by  the  defend- 
ant in  discharging  the  plaintiff  from  his  employment  on  the 
26th  day  of  December,  1857,  without  cause.  The  defendant 
pleaded  and  proved  that  in  January,  1858,  after  the  plaintiff 
was  discharged,  he  commenced  an  action  against  the  defend- 
ant, and  in  his  cqinplaint  claimed  one  quarter's  wages  and 
damages  for  the  wrongful  discharge.  The  cause  was  referred 
and  the  referee,  reported  in  favor  of  the  plaintiff  for  one 
quarter's  wages,  and  the  plaintiff  had  judgment  on  the  report. 
Subsequently,  the  plaintiff  brought  another  action  for  wages 
and  damages,  but  the  trial  court  held  that  the  former  judg- 
ment was  a  bar  and  granted  a  nonsuit.  Judge  Johnson,  in 
delivering  the  opinion  of  the  court,  said  :  "  There  can  be  no 
doubt  that  the  cause  of  action  here  alleged  is  in  its  nature 
indivisible.  All  the  damages  which  the  plaintiff  could,  under 
any  circumstances,  recover,  were  such  as  flow  directly  and 
necessarily  from  the  breach,  which  is  the  sole  cause  of  action. 
The  contract  is  not  in  the  nature  of  a  continuing  covenant, 
like  a  covenant  running  with  land.  It  is  idle  to  suppose  that 
when  such  a  contract  has  been  once  put  an  end  to  by  one 
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party  entirely,  tliongh  without  sufficietit  cause,  and  the  other 
party  has  brought  his  action  for  the  damage  occasioned  by 
such  breach  and  had  the  judgment  of  tlie  court  upon  liis 
claim,  the  contract  still  remains  in  force  so  as  to  entitle  such 
other  j)arty  to  the  compensation  provided  for  in  case  of  its 
performance.  When  the  action  is  brought  to  recover  dam- 
ages for  a  breach  of  tliat  character  it  is  necessarily  an  election 
on  the  part  of  the  party  presenting  it  to  consider  the  contract 
at  an  end,  so  far,  at  least,  as  performance  on  his  part  is  con- 
cerned. The  action  operates  as  a  rescission  by  him  as  to 
further  performance.  If  the  party  thus  situated  brings  his 
action  before  the  entire  measure  of  damages  has  been  filled 
or  before  the  damages  have  all  become  known  so  as  to  be  sus- 
ceptible of  proof  it  is  his  folly  or  misfortune.  He  cannot 
sever  them  and  recover  in  one  action  and  the  residue,  when 
discovered,  in  another."     {Schell  v.  Plicmi,  55  X.  Y.  592.) 

The  English  cases  point  to  but  two  alternative  remedies 
open  to  the  buyer  upon  a  breach  of  contract  for  the  sale  of 
goods  to  be  delivered  in  installments.  One  is  to  sue  upon 
repudiation  for  a  total  breach  before  the  time  for  perform- 
ance has  arrived  and  the  otlier  is  to  await  the  time  for  full 
performance  and  then  sue  for  the  damages.  No  suggestion  is 
to  be  found  in  any  of  the  cases  that  I  have  observed,  to  the 
effect  that  the  buyer  had  an  option  to  bring  successive  actions 
as  the  time  for  tlie  delivery  of  each  installment  matures.  It 
is  said  in  many  of  the  cases  that  the  injured  party  had  an 
option,  but  that  option  was  not  to  bring  several  successive 
actions,  but  to  elect  whether,  upon  a  breach,  he  shall  proceed 
to  recover  all  his  damages  or  to  await  the  time  for  full  i)cr- 
formance.  The  cases  in  the  English  courts  on  this  question 
are  very  numerous,  but  they  were  all  reviewed  and  the  rule 
approved  and  followed  in  the  case  of  lioehm  v.  Horst  (178 
tr.  S.  1),  where  it  was  held  that  the  English  rule  was 
reasonable  and  just. 

We  are  unable  to  see  how  the  contention  of  the  learned 
counsel  for  the  plaintiff  can  be  reconciled  with  the  case  of 
Samuel  v.  Fidelity  <&  Casualty  Co.  (76  Hun,  308,  which  was 
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affirmed  in  this  coni't  on  the  opinion  below,  150  N.  Y.  583). 
Other  cases  in  this  court  seem  to  us  to  be  entirely  adverse  to 
the  plaintiffs  contention.  {Howard  v.  Daly^  61  N.  Y.  362  ; 
NickoU  V.  Scranton  Steel  Co.,  137  K  Y.  471.)  The  cases 
bearing  upon  this  question  have  been  very  fully  collated  in  2 
Black  on  Judgments  (§  734),  where  the  rule  is  stated  in  these 
words:  "  When  a  demmd  or  right  of  action  is  in  its  nature 
entire  and  indivisible  it  cannot  be  split  up  into  several  causes 
of  action  and  made  the  basis  of  as  many  separate  suits,  but  a 
recovery  for  one  part  will  bar  a  subsequent  action  for  the 
whole,  tlie  residue  or  another  part.  *  *  *  If  it  appeare 
that  the  first  judgment  involved  the  whole  claim  or  extended 
to  the  whole  subject-matter,  and  settled  the  entire  defense  to 
the  whole  series  of  notes  or  claims,  and  adjudicated  the  whole 
subject-matter  of  a  defense  equally  relevant  to  and  conclusive 
of  the  controversy  between  tlie  i)arties,  as  well  in  respect  of  the 
claim  or  defense  in  judgment  as  in  res])ect  to  other  claims  and 
defenses  thereto,  pertaining  to  the  same  transaction  or  subject- 
matter,  then  the  first  judgment  operates  as  an  estoppel  as  to 
the  whole."     (Ibid,  §  751 ;  Bmichaud  v.  Dias^  3  Denio,  238.) 

It  is  elementary  law  that  a  former  judgment  is  a  finality  as 
to  the  claim  or  demand  in  controversy,  concluding  parties  and 
those  in  privity  with  them,  not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  defeat  tlie  claim  or 
demand,  but  as  to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  {Cromwell  v.  County  of 
&<?,  94U.  S.  351.) 

It  was  admitted  upon  the  argument  of  this  case,  and  is 
admitted  upon  the  brief  of  plaintiff's  counsel,  that  tlie  plain- 
tiff could  have  recovered  all  his  damages  for  a  breach  of  the 
whole  contract  in  the  first  action.  The  only  contention  is 
that  he  was  not  obliged  to  do  so  but  could  maintain  as  many 
other  actions  as  there  were  deliveries  provided  for  in  the  con- 
tract in  case  of  default.  It  does  not  seem  to  us  that  this 
proposition  can  be  supported  in  reason  or  upon  authority. 
The  plaintiff  claims  in  this  action  that  the  former  judgment 
was  conclusive  as  to  him,  that  is,  that  it  cuts  off  the  defend- 
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ants  from  any  defense  which  tliey  might  originally  have 
made,  and  thus  it  is  sought  to  make  this  case  an  exception  to 
the  general  rule  that  estoppels  must  be  mutual ;  that  is,  that  in 
general  if  the  judgment  is  binding  on  one  party  it  is  equally  bind- 
ing in  its  effect  upon  the  other.  I  think  it  would  not  be  wise 
to  engraft  such  a  distinction  upon  the  law  of  this  state  as  was 
said  in  the  case  of  Sykes  v.  Gerler  (98  Pa.  St.  179) :  "  The  law 
does  not  tolerate  a  second  judgment  for  the  same  thing  between 
the  same  parties,  whether  the  claim  is  upon  a  contract  or  tort. 
*  *  *  The  general  rule  is  that  it  is  against  the  policy  of  the 
law  to  permit  a  plaintiff  to  prosecute  in  a  second  action  for 
what  was  included  in  and  miglit  have  been  recovered  in  the 
first,  because  it  would  harass  the  defendant  and  expose  him  to 
double  costs."     {Guernsey  v.  Carvei'j  8  Wend.  492.) 

We  think  the  judgment  below  was  right  and  should  be 
affirmed,  with  costs. 

OuLLEN,  Ch.  J.  (dissenting).  I  dissent  from  the  decision 
about  to  be  made.  I  concede  to  the  fullest  extent  the  princi- 
ple that  the  plaintiff  cannot  split  up  a  single  cause  of  action, 
and  that  if  he  does  a  recovery  on  any  part  of  the  cause  of 
action  bars  a  suit  for  the  remainder.  *  I  also  concede  the 
principle  that  in  an  executory  contract  for  the  sale  of  a  num- 
ber of  articles  or  of  a  quantity  of  material,  to  be  delivered  in 
installments  and  payment  made  therefor  as  delivered,  in  the 
case  of  a  breach  by  either  party  as  to  one  of  the  installments 
the  other  party  may  elect  to  treat  the  default  as  a  complete 
breach  of  the  contract,  and  maintain  a  suit  for  all  his  dam- 
ages. I  further  concede  that  where  there  have  been  several 
breaches  of  a  single  contract  the  plaintiff  must  include  in  his 
action  all  breaches  which  have  occurred  prior  to  the  com- 
mencement of  the  action.  But  I  insist  that  none  of  these 
principles  controls  the  question  before  us,  which  is  not  whether 
the  plaintiff  upon  the  default  in  the  delivery  of  the  first 
installment  of  pedals  could  rescind  the  contract  as  having 
been  abrogated  by  the  act  of  the  defendant,  reserving  his 
right  to  recover  damages,  but  whether  he  was  obligedto  adopt 
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that  course.  Had  lie  not  as  the  aggrieved  party  the  option  to 
treat  the  contract  as  still  continuing  in  force  and,  therefore, 
assert  his  right  to  recover  damages  for  each  default  as  it  might 
occur?  Tliere  can  bo  no  question  that  there  may  be  a  con- 
tinuous agreement  or  covenant  for  every  breach  of  which  a 
new  cause  of  action  arises.  Such  is  a  covenant  to  maintain 
and  repair  a  gate  across  a  right  of  way.  {Beach  v.  Crain^ 
2  N,  T.  86.)  There  it  was  held  that  a  recovery  for  one 
breach  did  not  bar  an  action  on  a  subsequent  breach,  and  it 
was  said  that  the  defendants  could  not  relieve  themselves 
from  subsequent  obligations  by  payment  of  a  gross  sum  as 
damages.  There  are  many  cases  of  a  similar  character. 
Where  the  obligation  is  for  tiie  payment  of  money  in  install- 
ments the  obligee  has  not,  on  default  in  the  payment  of  one 
installment,  even  a  right  to  elect  to  treat  the  contract  as 
entirely  broken,  but  must  sue  for  the  installments  as  they 
become  due,  unless  the  contract  gives  him  the  right  of  elec- 
tion. Where  such  an  election  is  given  "by  the  contract,  as  is 
now  quite  common  in  the  case  of  bonds  and  mortgages,  the 
obligee  is  not  bound  to  exercise  it,  but  may  do  as  he  pleases. 
Therefore,  to  hold  that  the  aggrieved  party  te  a  contract  of 
the  character  of  the  one  before  us  is  not  bound  to  accept 
a  single  breach  of  the  contract  as  a  total  repudiation  of 
its  obligations,  but  can  sue  for  each  breach  as  it  occurs, 
creates  no  anomaly  in  the  law,  and  I  can  tind  no  case 
where  it  has  directly  been  held  that  he  cannot.  As  I  read 
them,  in  none  of  the  cases  cited  by  my  brother  O'Brien, 
except  those  relatnig  to  contracts  of  employment,  was  the 
question  before  us  involved.  They  all  present  the  question 
as  to  the  right  of  an  aggrieved  party  on  a  single  breach  to 
recover  as  for  a  total  abrogation  of  the  contract,  not  the  ques- 
tion whether  he  is  obliged  so  to  do.  In  fact,  in  most  of  the 
cases  it  is  said  that  the  aggrieved  party  may  elect  to  treat  tlie 
contract  as  abrogated.  An  election  necessarily  imports  a  right 
of  choice.  The  question  not  being  settled  bj"  authority  sliould 
be  determined  on  principle.  Why  should  it  be  within  the 
power  of  a  party  to  a  contract  which  may  last  over  a  long 
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term  of  years,  and    tlie   items  or  obligations  of   which  are 
easily  severable,   to   transmute  by  his  own    wrong  liis   con- 
tract  obligations    into    an    unliquidated    claim    of    damageg 
against   him,   damages  which   as  far   as   the   future   obliga- 
tions of  his  contract  are  concerned  are  necessarily  speculative. 
A   person    being   about  to  contract  for  the  construction   of 
some  work  the  execution  of  which  will  require  a  long  period 
of  time  needs,  to  carry  out  the  contract,  brick,  stone  or  steel, 
and  to  secure  himself  against  subsequent  fluctuations  in  the 
market  price  of  these  articles,  which  he  may  believe  will  be 
greatly  enhanced  in  price  in  the  future,  contracts  with  a  mate- 
rialman for  their  delivery  in  installments.     It  is  by  no  means 
improbable  that  he  has  paid  more  than  the  present  market  price 
solely  by  reason  of  the  uncertainty  of  the  market  price  in  the 
future.     Under  the  decision  about  to  be  made  he  must  either 
sue  at  the  time  of  the  first  breach,  when  his  damages  will  neces- 
sarily be  speculative,  a  speculation  it  was  the  very  object  of 
the  contract  to  avoid,  or  perhaps  wait  till  the  time  for  the  last 
delivery  has  passed,  when  it  may  be  that  under  the  doctrine 
now  declared  his  cause  of  action  would  be  barred  by  the  Stat- 
ute  of  Limitations.     As   was   said    by  Judge  Andkew^s  in 
Perry  v.  Dicherson  (85  N.  Y.  345) :  "  The  law,  to  prevent 
vexatious  or  oppressive  litigation,  forbids  the  splitting  np  of 
one  single  or  entire  cause  of  action  into  parts,  and  the  bring- 
ing of  separate  actions  for  each.     *     ^^     *     There  can  be  but 
one  recovery  for  an  injury  from  a  single  wrong,  however 
numerous  the  items  of  damage  may  be,  and  but  one  action  for 
a  single  hreach  of  a  contract     *     *     *     But  it  is  not  a  test 
of  the  right  of  a  plaintiff  to  maintain  separate  actions  that  all 
the  claims  might  have  been  prosecuted  in  a  single  action.     A 
plaintiff  having  separate  demands  against  a  defendant  on  a 
contract,  or  arising  from  distinct  trespasses  or  wrongs,  is  not 
required  to  combine  them  in  one  action,  although  in  most 
cases  he  may  do  so  at  his  election."     So  it  was  held  that  a 
demand  for  unpaid  wages  and  for  wrongful  dismissal,  though 
both  breaches  of  the  same  contract;  did  not  constitute  a  single 
cause  of  action  and  that  a  judgment  for  damages  fcr  wrong- 
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fill  dismissal  did  not  bar  a  claim  for  unpaid  wages.  Nor  is 
our  decision  in  Nichols  v.  Scranton  Steel  Company  (137 
N.  Y.  471)  controlling.  It  was  there  said  :  "  If  it  were  not 
for  a  repudiation  of  the  contract  nothing  could  be  recovered 
as  damages  for  the  iron  not  delivered,  because  by  the  terms 
of  the  contract  such  delivery  and  payment  would  not  be  due, 
but  when  the  defendant  does  repudiate  the  contract  and 
refuses  on  its  part  to  fulfill  its  terms,  it  cannot  be  heard  to  say 
that  the  other  party  must  himself  be  bound  by  it,  and  must 
await  the  expiration  of  the  term  of  credit  provided  for  by  it 
before  any  action  e^ui  be  maintained  under  it."  This  is 
doubtless  true.  It  does  not  lie  in  the  mouth  of  the  default- 
ing party  to  say  that  the  contract  is  still  in  force ;  but  how 
about  the  aggrieved  party  ?  May  he  not  say  the  contract  is 
still  in  force  ?  Of  course,  where  a  party  sues  for  damages 
for  only  a  single  breach  of  a  contract,  he  elects  to  continue 
it  in  force.  Therefore,  he  must  live  up  to  the  future  obliga- 
tions of  the  contract  and  cannot  justify  a  subsequent  breach 
on  his  part  by  the  previous  breach  on  the  part  of  the  other 
party.  But  whether  tlie  contract  shall  be  continued  in  force 
or  shall  be  rescinded  seems  to  me  should  be  entirely  within 
the  election  of  the  aggrieved  party. 

So  in  Parker  v.  Russell  (133  Mass.  74),  where  the  defend- 
ant had  agreed  to  support  the  plaintiff  during  his  natural  life 
and  refused  to  do  so,  it  is  said :  "  But  if  the  breach  has  been 
such  that  the  plaintiff  has  the  right  to  treat  the  contract  as 
absolutely  and  finally  broken  by  the  defendant,  and  he  elects 
to  so  treat  it,  the  damages  are  assessed  as  of  a  total  breach  of 
an  entire  contract."  This  statement  is  quoted  with  approval 
by  the  United  States  Supreme  Court  in  Pierce  v.  Tennessee 
Coal,  etc.^  li.  R,  Co,  (173  U.  S.  1.)  Thus  the  right  of  elec- 
tion in  the  aggrieved  party  is  recognized. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Gray,  Edward  T.  Bartlett,  Werner,  IItscock  and  Chase, 
JJ.,  concur  with  O'Brien,  J. ;  Cullkn,  Ch.  J.,  reads  dissenting 
opinion. 

Judgment  affirmed. 
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In  the  Matter  of  the  Proceedings  for  the  Disbarment  of 
Arthur  E.  Clajik,  an  Attorney  and  Counselor  at  Law, 
Appellant. 

Frank  O.  Bailey,  Respondent. 

1.  Champerty— Employment  op  L.xyman  by  Attorneys  to  Procure 
Clients  a  Misdemeanor  and  Warrants  Fokpkiture  op  Oppice. 
Section  74  of  the  Code  of  Civil  Procedure,  prohibiting  attorneys  or  coun- 
selors from  procuring  retainers  \>y  oflfering  or  giving  any  valuable  con- 
sideration therefor,  not  only  prohibits  them  from  giving  it  to  a  desired 
client  for  the  purpose  of  obtaining  bis  claim  to  bring  suit  upon,  but  also 
from  paying  or  agreeing  to  pay  any  layman,  out  of  the  prospective  profits 
of  cases,  for  services  in  inducing  desired  clients  to  place  their  claims  in 
the  attorneys'  hands  for  enforcement;  such  conduct  is  champertous  and 
subjects  the  offending  attorney  to  punishment  as  for  a  misdemeanor  and 
also  to  removal  from  his  office.    (§  75.)  i 

2.  Malpractice  —  Code  Civ.  Pro.  §  67.  An  attorney  who,  in  order 
to  secure  his  own  compensation,  settles  with  the  party  against  whom  he 
has  been  retained  to  enforce  claims,  assigns  his  contracts  of  retainer,  and 
notifies  his  clients  to  settle  directly  with  such  party,  agreeing  that  to  the 
extent  of  his  ability  he  will  facilitate  any  settlement  that  the  litter  may 
desire  to  make,  is  guilty  of  malpractice  under  section  67  of  the  Code  of 
Civil  Procedure. 

Matter  of  Clark,  108  App.  Div.  150,  affirmed. 

(Argued  January  10,  1906;  decided  March  18,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  11,  1905,  confirming  the  report  of  a  referee  and 
directing  the  removal  of  the  appellant  herein  from  the  office 
of  attorney  and  counselor  at  law. 

This  proceeding  is  based  upon  eleven  charges  of  miscon- 
duct preferred  by  Frank  D.  Bailey,  of  Syracuse.  The  appel- 
lant interposed  an  answer  and  the  matter  was  referred  to  the 
Hon.  Charles  A.  Hawley,  of  Seneca  Falls,  to  take  the  proofs 
therein  and  report  the  same  to  the  Appellate  Division,  together 
with  his  opinion  thereon.  The  referee  reported  that  eight  of 
the  charges  had  been  fully  established  by  the  evidence,  but  as 
to  three  others  (tliose  numbered  YI,  VII  and  XI),  while  they 
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were  proved  to  be  true  in  fact,  the  facts  thus  proved  did  not 
constitute  wrongful  conduct  on  the  part  of  the  attorney.  The 
Appellate  Division  confirmed  the  referee's  report  and  made 
the  order  of  disbarment  from  which  the  present  appeal  is 
taken. 

AdeJhert  Moot^  William  C.  Watson  and  Arthxir  E,  Clark 
in  person  for  appellant.  The  facts  alleged,  proved  and  found 
do  not  constitute  champerty.  {Sedgwick  v.  Stanton^  14 
N.  T.  289;  Caughlin  v.  N,  T.  C.  cfe  H.  R.  li.  H,  Co,,  71 
N.  T,  74 ;  Hirschhach  v.  Ketchum,  5  App.  Div.  324 ;  Mat- 
ter of  Fitzdmoiis,  174  N.  Y.  22.)  T)ie  settlement  of  Mr. 
Clark,  and  getting  counsel  fees  or  costs,  do  not  constitute 
cause  for  disbarment  within  section  67  of  the  Code  of  Civil 
Procedure.     {Lytle  v.  Crawford,  69  App.  Div.  273.) 

Bayard  J.  Stedman,  Seldon  S.  Brown  and  FranJc  E, 
Young  for  respondent.  The  agreemetits  with  Snell  that  he 
should  secure  contracts  from  third  persons  authorizing  Clark 
to  proceed  to  bring  actions  on  the  claims,*and  that  the  pro- 
ceeds should  be  divided  between  the  defendant  and  Snell, 
constituted  champerty.  (Code  Civ.  Pro.  §  74 ;  Hirschhach 
V.  Ketchum,  5  App.  Div.  324.)  The  finding  of  the  referee 
that  Clark  settled  with  the  Central  New  York  Telephone 
and  Telegraph  Company ;  assigned  his  retainers  to  the  gen- 
eral manager  of  the  company  ;  received  the  sum  of  $3,000, 
and  appropriated  the  same  to  his  own  use,  except  such  amount 
as  he  turned  over  to  his  agent  Snell,  and  that  by  so  doing  he 
committed  a  fraud  upon  each  of  his  clients,  was  sufficient  to 
warrant  the  order  of  disbarment.     (Code  Civ.  Pro.  §  67.) 

WiLLARD  Bartlett,  J.  Tliis  is  a  melancholy  case,  result- 
ing in  the  destraction  of  the  professional  career  of  an  edu- 
cated lawyer  who  for  many  years  appears  to  have  enjoyed 
an  excellent  reputation  and  the  general  esteem  of  the  cotn- 
munity  in  which  he  has  lived.  It  demands  and  it  has  received 
the  most  scrupulous  and  careful  attention  of  the  courts  in 
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considering  the  evidence  offered  in  support  of  the  charges 
and  the  proper  and  necessary  inferences  to  be  drawn  from  the 
proof.  The  essential  facts  are  uncontroverted,  and  they  lead 
unquestionably  to  the  painful  conclusion  that  the  appellant 
ought  not  to  be  allowed  to  practice  law  any  longer. 

I  do  not  propose  to  discuss  in  detail  the  evidence  which  has 
convinced  the  referee  and  the  Appellate  Division  of  the  truth 
of  all  of  the  eight  charges  which  they  have  declared  to  be 
established ;  but  as  to  two  of  thera,  there  are  reasons  why 
some  observations  may  well  be  added  to  what  was  said  in  the 
court  below. 

The  fifth  charge  involves  an  accusation  of  champertous 
conduct,  in  violation  of  the  provisions  of  section  74  of  the 
Code  of  Civil  Procedure,  and  the  proper  construction  and 
application  of  that  section  are  subjects  of  great  interest  and 
practical  importance  to  lawyers  throughout  the  state.  The 
tenth  charge,  which  is  practically  a  charge  of  selling  out  his 
clients,  presents  so  clear  a  case  of  premeditated  moral  turpi- 
tude in  his  professional  relations,  on  the  part  of  the  appellant, 
that  a  brief  considferation  of  the  proof  by  which  it  is  sustained 
will  suffice  to  demonstrate  that  no  injustice  would  have  been 
done  if  his  disbarment  had  been  based  upon  that  charge 
alone. 

The  fifth  charge  is  as  follows :  "  That  in  or  about  the  years 
1896  and  1897  tlie  said  Arthur  E.  Clark  entered  into  certain 
contracts  with  one  Charles  A.  Snell,  by  the  terms  of  which 
he  employed  the  said  Snell  to  procure  persons  throughout  the 
State  of  New  York  to  retain  and  employ  said  Clark  to  com- 
mence actions  against  different  telephone  and  telegraph  cor- 
porations, and  in  and  by  said  contracts  the  said  Clark  prom- 
ised and  agreed  to  pay  said  Snell  for  inducing  said  persons  to 
place  such  claims  in  his  hands  for  collection  and  for  the  pur- 
pose of  bringing  actions  thereon  ;  that,  in  pursuance  of  said 
contract,  the  said  Snell  did  procure  persons  to  the  number  of 
over  two  thousand  to  employ  said  Clark  as  attorney  as  afore- 
said ;  and  that  said  Clark  paid  to  said  Snell  large  sums  of 
money  on  account  thereof ;  that  paid  contracts  were  in  viola- 


1906.]  Matter  of  Clark.  225 

N.  Y.  Rep.]    Opinion  of  the  Court,  per  Willakd  Bahtlett,  J. 


tion  of  sections  74  and  75  of  the  Code  of  Civil  Procedure  of  the 
State  of  New  York." 

The  referee  reported  to  the  Appellate  Division  that  in  his 
opinion  the  proofs  abundantly  sustained  this  charge.  In  1896 
Mr.  Clark  entered  into  an  oral  agreement  with  Mr.  Charles 
A.  Snell,  who  was  not  an  attorney,  whereby  Snell  undertook 
to  induce  persons  having  claims  against  telegraph  and  tele- 
phone companies  on  account  of  the  erection  of  poles  in  the 
highways  upon  which  they  owned  lands  to  place  such  claims 
in  the  hands  of  Clark  for  prosecution.  Clark  agreed  to  pay 
Snell  three  dollars,  and  subsequently  live  dollai-s  for  each 
claim  80  procured.  Snell  obtained  about  one  hundred  claims 
at  three  dollars,  and  about  three  hundred  at  five  dollars. 
Then  Clark  and  Snell  entered  into  the  following  contract  in 
writing : 

**  It  is  agreed  by  and  between  Arthur  E.  Clark  and  C.  A. 
Snell  both  of  Batavia,  Genesee  County,  New  York,  that  said 
Snell  shall  work  for  the  said  Clark  in  getting  telephone  and 
telegraph  contracts  in  the  same  manner  as  he  has  done  hereto- 
fore, and  that  said  Clark  agrees  to  pay  him  one-half  of  the 
proceeds  realized  by  said  Clark  on  account  of  said  claims ; 
said  Snell  is  to  pay  his  own  expenses  while  he  is  out  soliciting 
the  said  claims ;  said  Clark  is  to  pay  his  own  expenses  while 
he  is  out  settling,  and  in  case  said  Snell  goes  out  to  settle 
them,  said  Clark  is  either  to  pay  said  SnelJ's  expenses  while 
he  is  out  or  said  Clark  is  to  see  that  said  Snell's  expenses  are 
paid  by  the  company  or  companies.  Said  Clark  is  to  have 
the  right  to  hire  other  men  to  do  the  same  work  provided  he 
cares  to  do  so.  Said  Snell  is  to  have  the  right  to  employ  men 
to  work  under  him,  but  said  Clark  is  to  have  the  same  share 
in  the  proceeds  of  their  work. 
"  Dated  February  ^^nd,  1897. 

"ARTHUK  E.CLARK. 

«C.  A.  SNELL." 

For  use  by  Snell  under  this  contract  a  printed  blank  for  the 
retainer  was  prepared,  for  execution  by  Mr.  Clark  and  the 
15 
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land-owner  in  each  case,  when  tlie  blanks  were  filled  out,  in 
which  provision  was  made  for  specifying  the  land-owner's 
claim  for  damages  at  so  many  dollars  per  pole,  so  many  dol- 
lars for  mutilating  shade  trees  and  so  many  dollars  for  muti- 
lating fruit  trees,  and  whereby  Clark  agreed  to  accept  from 
the  land-owner  ten  per  cent  of  the  damages  recovered  from 
the  company  to  be  proceeded  against,  in  full  compensation  for 
his  services.  In  some  cases  the  stipulated  compensation  was 
more  than  ten  per  cent.  About  two  thousand  claims  were 
obtained  by  Snell  and  his  agents  under  this  contract  and 
turned  over  to  Clark,  who  paid  Snell  a  large  sum  of  money 
in  the  aggregate  for  his  services  in  procuring  the  same.  Most 
of  the  claims  appear  to  have  been  settled  without  suit, 
although  the  referee  reports  that  suits  were  brought  upon 
some  of  them. 

Upon  these  facts,  as  to  which  there  is  no  substantial  dis- 
pute, the  question  of  law  is  wliether  Mr.  Clark  can  be  deemed 
to  have  violated  section  74  of  the  Code  of  Civil  Procedure. 
To  quote  the  language  of  his  learned  counsel  upon  this  appeal : 
"  It  is  claimed  that  it  is  champerty  for  a  lawyer  to  hire  a  local 
collector  and  an  insurance  agent,  like  Snell,  to  visit  farmers 
and  get  their  written  contracts  authorizing  an  attorney  like 
Mr.  Clark  to  bring  actions  of  ejectment  for  them,  with  an 
agreement  to  give  the  attorney  from  ten  to  thirty  per  cent  of 
the  amount  collected  in  such  actions."  He  denies  that  such 
conduct  on  the  part  of  an  attorney  is  forbidden  by  the  laws 
of  this  state,  and  it  is  now  incumbent  upon  this  court  directly 
to  decide  whether  it  is  or  not. 

Champerty,  under  the  law  of  England,  was  an  agreement 
to  assist  another  in  prosecuting  a  suit  in  consideration  of 
receiving  a  share  of  the  sum  or  property  recovered.  As 
recently  as  1873  it  was  defined  by  Blackburn,  J.,  as  "a  bar- 
gain whereby  the  one  party  is  to  assist  the  other  in  recovering 
property  and  is  to  share  in  the  proceeds  of  the  action,"  and 
was  declared  to  be  illegal  under  the  English  law.  Blackstone 
makes  it  an  element  of  the  offense  that  "  the  champertor  is  to 
carry  on  the  party's  suit  at  his  own  expense  "  (4  Blackst.  Com. 
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135),  but  this  is  not  the  uniform  view  of  the  writers  on  ele- 
mentary law  as  was  pointed  out  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  Lathrop  v.  Amherst  Bank  (9  Mete. 
489,  492). 

"Whatever  may  have  been  the  law  of  champerty  in  this 
state  prior  to  that  time,  it  became  wholly  comprised  in  the 
Kevised  Statutes  upon  their  enactment  in  1827  and  1828. 
Judge  Samuel  L.  Selden,  writing  for  this  court  in  1856,  said 
that  "not  a  vestige  of  the  law  of  maintenance,  including 
that  of  champerty,  now  remains  in  this  State  except  what  is 
contained  in  the  Revised  Statutes."  {Sedgwick  v.  Stcmtmb^ 
-14  N.  Y.  289,  301.) 

These  provisions  of  the  Revised  Statutes  material  to  the 
present  discussion  were  as  follows : 

*'  §  72.  No  attorney,  counsellor  or  solicitor,  by  himself,  or 
by  or  in  the  name  of  any  other  person,  either  before  or  after 
suit  brought,  shall  lend  or  advance,  or  agree  to  lend  or 
advance,  or  procure  to  be  lent  or  advanced,  any  money,  or 
any  bond,  bill  of  exchange,  draft  or  other  thing  in  action,  to 
any  person,  as  an  inducement  to  the  placing,  or  in  considera- 
tion of  having  placed,  in  the  hands  of  such  attorney,  counsel- 
lor or  solicitor,  or  in  the  hands  of  any  other  person,  any  debt, 
demand  or  thing  in  action,  for  collection. 

"  §  73.  Every  attorney,  counsellor  or  solicitor,  who  shall 
violate  either  of  the  two  last  preceding  sections,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 
shall  be  punished  by  fine  or  imprisonment,  or  both ;  and  he 
shall  also  be  removed  from  oflBce  in  the  several  courts  in  which 
he  is  licensed."     (2  Rev.  Stat.  288,  §§  72,  73.) 

The  effect  of  these  sections  upon  contracts  between  attor- 
ney and  client  was  considered  in  CoughUn  v.  iT.  Y,  C.  cfe  IL 
R.  R.  R.  Co.  (71  N.  Y.  443,  452)  in  the  light  of  the  language 
of  section  803  of  the  then  existing  Code  of  Procedure,  pro- 
viding that  "all  statutes  establishing  or  regulating  the  costs 
or  fees  of  attorneys,  solicitors  and  counsel  in  civil  actions,  and 
all  existing  rules  and  provisions  of  law  restricti»ig  or  control- 
ling the  right  of  a  party  to  agree  with  an  attorney,  solicitor 
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or  counsel  for  his  compensation  are  repealed ;  and  hereafter 
the  measure  of  such  compensation  shall  be  left  to  the  agree- 
ment, express  or  implied,  of  the  parties."  Referring  to  the 
sections  of  the  Revised  Statutes  which  have  been  quoted, 
Judge  Earl  declared  that  they  had  not  been  abrogated  by  the 
above  provision  from  the  Code  and  went  on  to  say : 

"  These  sections  of  the  Revised  Statutes  and  the  Code  are 
in  perfect  harmony.  An  attorney  may  stipulate  with  his 
client  for  any  compensation  they  may  agree  upon,  and  such 
compensation  may  be  absolute  or  contingent;  but  he  may  not 
purchase  a  claim  for  prosecution,  and  ho  may  not  advance,  or 
agree  to  advance,  any  money  for  the  purpose  of  inducing  a 
party  to  place  a  claim  in  his  hands  for  collection.  Now  what 
was  done  here  i  One  of  the  attorneys  went  to  the  plaintiff, 
and,  for  the  purpose  of  inducing  him  to  place  the  claim  in  his 
hands  for  prosecution,  agreed  not  only  to  render  the  services, 
but  also  to  advance  all  the  money  needed  to  carry  oh  his  suit. 
This,  within  the  meaning  of  the  statute,  was  an  agreement 
to  advance  money  to  the  plaintiff.  The  agreement  was  a 
plain  violation  of  the  statute,  and  if  such  agreements  are 
allowed  the  purpose  of  the  statute  would  be  in  a  great 
degree  defeated." 

In  1876  the  legislature  transferred  into  the  Code  of  Civil 
Procedure  the  substance  of  sections  72  and  73  of  2  Rev.  Stat. 
288,  now  to  be  found  embodied  in  that  Code  as  follows : 

"  §  74.  An  attorney  or  counsellor  shall  not,  by  himself,  or 
by  or  in  the  name  of  another  person,  either  before  or  after 
action  brought,  promise  or  give,  or  procure  to  be  promised  or 
given,  a  valuable  consideration  to  any  person,  as  an  induce- 
ment to  placing,  or  in  consideration  of  having  placed,  in  his 
hands,  or  the  hands  of  another  person,  a  demand  of  any  kind, 
for  the  purpose  of  bringing  an  action  thereon.  £iit  this  sec- 
tian  does  not  dpply  to  an  agreement  between  attorneys  and 
counsellors^  or  either ^  to  divide  between  themselves  the  com- 
pensation to  be  received, 

"  §  75.  An  attorney  or  counsellor,  who  violates  either  of  the 
last  two  sections,  is  guilty  of  a  misdemeanor ;  and,  on  convic- 
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tion  thereof,  shall  be  punished  accordingly,  and  must  be 
i-emoved  from  office  by  the  Supreme  Court." 

The  last  clause  of  section  74,  which  has  been  placed  in 
italics,  was  not  in  the  section  as  originally  enacted,  but  was 
added  by  chapter  542  of  the  Laws  of  1879. 

Section  136  of  the  Penal  Code  provides  that  an  attorney 
or  counselor  who  violates  "  section  74  of  the  Code  of  Civil 
Procedure  relating  to  certain  promises  and  gifts,"  is  guilty  of 
a  misdemeanor. 

As  construed  by  the  learned  Appellate  Division  the  agree- 
ment between  the  attorney  and  the  lay  agent  whom  he 
employed  to  procure  retainers  for  him  contemplated  the  pay- 
ment of  the  agent  out  of  the  profits  to  be  derived  by  the 
attorney  in  the  prosecution  of  the  claims.  The  statute  for- 
bids the  promise  or  gift  of  a  valuable  consideration  to  any 
person  as  an  inducement  to  placing  a  claim  for  prosecution  in 
the  hands  of  an  attorney.  The  eflEect  of  the  decision  below 
is  to  hold  that  section  74  of  the  Code  of  Civil  Procedure  not 
only  prohibits  a  lawyer  from  offering  or  giving  any  valuable 
consideration  to  a  desired  client  for  the  purpose  of  obtaining 
his  claim  to  bring  suit  upon,  but  also  forbids  the  lawyer  from 
paying  or  agreeing  to  pay  any  layman  out  of  the  prospective 
profits  of  the  case  for  services  in  inducing  a  desired  client  to 
place  his  claim  in  the  attorney's  hands  for  enforcement.  In 
behalf  of  the  appellant  it  is  contended  that  this  construction 
is  incorrect  and  that  the  section  seeks  only  to  prohibit  the 
offer  or  gift  from  an  attorney  to  the  person  having  the  claim 
—  that  is  to  say,  to  the  desired  client —  as  an  inducement  to 
the  retainer.  These  are  radically  different  views  and  upon 
that  which  this  court  shall  adopt  depends  the  disposition  of 
this  branch  of  the  present  case. 

The  cases  relied  upon  to  support  the  determination  of  the 
Appellate  Division  are  Hirshhach  v.  Ketchiim  (5  App.  Div. 
324)  and  Irwin  v.  Curie  (171  N.  Y.  409).  In  the  first 
of  these  cases  it  appeared  that  the  plaintiff  (who  was  not 
shown  to  be  an  attorney)  procured  the  employment  of  the 
defendant  (who  was  an  attorney)  by  a  certain  firm,  to  prose- 
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cute  claims  in  their  behalf,  in  consideration  of  receiving  fifty 
per  cent  on  the  recovery  ;  and  that  the  defendant  had  agreed 
to  pay  to  the  plaintiff  one-half  of  the  compensation  which  he 
should  thus  become  entitled  to  receive  as  attorney.  This 
contract  was  declared  by  the  Appellate  Division  of  the  first 
department  (speaking  through  Kumsey,  J.)  to  be  precisely 
within  the  prohibition  of  the  statute  (section  74  of  the  Code 
of  Civil  Procedure).  "  It  appears  necessarily  from  the  allega- 
tions of  the  complaint,"  said  Mr.  Justice  Rumsey,  "that  he 
[the  defendant]  is  an  attorney  and  that  the  plaintiff  procured 
his  employment  for  the  purpose  of  prosecuting  and  recover- 
ing certain  claims.  The  thing  which  the  statute  forbids  is  to 
procure  one's  employment  for  the  purpose  of  bringing  an 
action  upon  a  claim  or  demand." 

In  Irwin  v.  Ouine  (171  N.  Y.  409)  the  contract  was 
betv/een  a  layman  and  an  attorney  and  provided  that  the  lay- 
man was  to  procure  the  attorney  to  be  employed  by  certain 
importers  to  prosecute  their  claims  against  the  United  States 
government,  upon  contingent  fees  of  fifty  per  cent  which 
were  to  be  equally  divided  between  the  layman  procuring  the 
employment  and  the  attorney  prosecuting  the  claims.  The 
layman  sued  the  attorney  for  liis  half  of  the  contingent  fees 
under  the  agreement.  The  Appellate  Division  in  the  second 
department  held  that  he  could  not  recover  because  the  con- 
tract was  in  violation  of  section  74  of  the  Code  of  Civil  Pro- 
cedure and  the  parties  stood  in  pari  delicto  (56  App.  Div. 
514).  In  this  court  the  judgment  of  the  Appellate  Division 
was  reversed  solely  on  the  ground  that  the  prohibition  of  sec- 
tion 74  of  the  Code  of  Civil  Procedure  is  directed  against  the 
attorney  alone  and,  therefore,  the  parties  did  not  stand  in 
pari  delicto.  The  discussion  in  the  opinion  of  Chief  Judge 
Parker  does  not  question  the  correctness  of  the  decision  below 
to  the  effect  that  the  statute  forbade  the  payment  of  money 
by  a  lawyer  to  a  lay  agent  to  procure  claims  for  the  lawyer 
to  prosecute,  and  clearly  assumes  tliat  proposition  to  have 
been  correctly  decided.  Thus,  he  says  (171  N.  Y.  page  412)  : 
"  It  will  be  observed  tjiat  this  statute  does  not  provide  that 
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such  a  contract  shall  be  wholly  void,  nor  does  it  in  terms  pur- 
port to  operate  upon  a  layman  who  may  be  persuaded,  to  pro- 
cure business  for  an  attorney  because  of  the  latter's  promise 
to  divide  the  profits  with  him.  Its  prohibition  is  directed 
against  the  attorney  and  counselor,  who  is  an  oflScer  of  the 
court,  and  the  very  next  section  (75)  provides  that  ^  an  attor- 
ney and  counselor  who  violates  eitlier  of  the  last  two  sections 
is  guilty  of  a  misdemeanor.'  Here  again  we  note  that  the 
penalty  inflicted  is  upon  the  attorney  and  counselor  alone  and 
not  upon  his  accomplice  or  possibly  intended  victim." 

In  these  three  decisions,  then,  two  in  the  Supreme  Court 
and  one  in  the  Court  of  Appeals,  we  have  a  distinct  recognition 
of  the  applicability  of  section  74  of  the  Code  of  Civil  Proced- 
ure to  a  case  in  which  the  attorney  pays  money,  not  to  a  claimant, 
to  procure  a  retainer  from  him,  but  to  a  lay  agent  to  exert  his 
influence  upon  the  claimant  to  induce  the  latter  to  employ  the 
attorney.  In  Irwin  v.  Curie  {supra)  the  Court  of  Appeals 
did  not  question  the  correctness  of  the  decision  of  the  Appel- 
late Division  in  this  respect.  I  participated  in  that  decision, 
and  I  am  not  convinced  that  it  was  in  this  respect  incorrect. 
Matter  of  Fitzsimons  (174  N.  Y.  15)  decides  nothing  to  the 
contrary.  There,  the  agreement  under  consideration  was  one 
whereby  the  attorney  was  to  be  paid  one-half  of  the  money 
which  should  be  realized  in  the  proposed  litigation,  out  of 
which  he  was  to  compensate  another  attorney  associated  with 
him  in  the  case.  This  was  held  not  to  be  champertous  under 
the  Code.  "  Under  section  74,"  said  Martin,  J.,  "  an  attor- 
ney may  agree  upon  his  compensation,  his  agreement  may  be 
contingent  upon  his  success  and  payable  out  of  the  proceeds 
of  the  litigation,  and  such  contracts  are  not  illegal  but  are 
continually  enforced.  With  the  question  whether  the  statute 
permitting  such  contracts  is  wise  or  otherwise  we  have  noth- 
ing whatever  to  do.  Such  is  the  law  and  if  the  agresement 
made  by  the  appellant  is  within  its  protection  it  is  valid  and 
it  is  the  duty  of  tlie  courts  to  enforce  it."  These  observa- 
tions do  not  help  the  appellant  here.  Ilis  counsel,  however, 
quotes  the  following  passage,  which   occurs  further  on,  in 
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Judge  Martin's  opinion  in  the  Fitzsimons  case,  as  bearing 
upon  the  question  under  discussion : 

"  The  contract  in  no  respect  induced  or  protracted  the  liti- 
gation. The  appellant  stirred  up  no  strife,  induced  no  litiga- 
tion, but  merely  agreed  to  take  for  the  compensation  of  him- 
self and  his  associate  who  was  present  at  the  time  of  the 
agreement  and  presumptively  consented  to  it,  one-half  of  the 
recovery,  to  be  divided  between  tliem  as  they  should  agree. 
The  contention  that  this  agreement  was  within  the  prohibi- 
tion of  section  74  and  therefore  void,  cannot,  we  think,  be 
upheld." 

I  think  this  passage  has  a  significance  which  is  unfavorable 
rather  than  favorable  to  the  construction  of  the  statute  con- 
tended for  by  the  appellant.  It  assumes  that  the  statute  was 
intended  to  prevent  the  promotion  of  litigation  ^  and  if  such 
be  its  purpose  that  purpose  could  hardly  be  accomplished 
more  effectively  than  by  prohibiting  attorneys  from  employ- 
ing paid  agents  to  find  claims  for  them  to  prosecute. 

"  The  compensation  of  an  attorney  or  counselor  for  his  serv- 
ices is  governed  by  agreement  express  or  implied,  wiiich  is 
not  restrained  by  law."  (Code  Civ.  Pro.  §  ^^,)  Citing  this 
section  as  his  authority,  the  learned  counsel  for  the  appellant 
argues  that  "  the  statute  leaves  Mr.  Clark  as  free  as  the  winds 
to  thus  hire  peVsons  upon  commission  or  otherwise  to  go  out 
and  get  contracts  of  retainer,  provided  always  they  do  not 
give  or  promise  any  inducement  of  any  kind  to  the  person 
from  whom  they  get  them."  But  section  ^^^  while  provid- 
ing that  the  agreement  between  an  attorney  and  client  as  to 
the  former's  compensation  is  not  restrained  by  law,  does  not 
provide  that  the  methods  whereby  such  agreement  is  obtained 
by  tlie  attorney  are  not  subject  to  legal  restraint.  On  the 
contrary,  such  methods  are  distinctly  limited  by  section  74,  as 
indeed  is  conceded  by  the  argument  which  has  been  quoted, 
in  so  far  as  it  admits  that  the  offer  or  gift  of  a  valuable 
inducement  by  the  attorney  to  the  desired  client  would  be 
cliampertou3.  But  section  74  prohibits  such  offer  or  gift  ''  to 
any   person,"  and  it  seems  to  me  that  it  would  be  judicial 
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legislation,  in  view  of  the  intent  of  tbe  enactment,  to  limit 
the  phrase  so  as  to  read,  "  to  any  person  owning  the  demand 
to  be  sued  upon." 

It  is  said  that  the  law  permits  attorneys  to  solicit  business, 
and  hence  that  there  is  no  valid  reason  why  they  should  not 
be  permitted  to  pay  agents  to  solicit  business  for  them.  But 
for  nearly  a  century  the  law  has  prohibited  them  from  obtain- 
ing retainers  by  offering  or  giving  any  valuable  inducement 
whatever  to  the  desired  clients  themselves,  for  the  plain  rea- 
son that  such  conduct  tends  to  stir  up.  litigation  which  might 
not  otherwise  arise  and  because  needless  litigation  has  always 
been  deemed  a  public  evil.  It  is  equally  manifest  that  the 
employment  of  paid  agents  has  the  same  tendency.  Where, 
as  in  the  case  at  bar,  the  remuneration  of  the  agent  depends 
upon  the  number  of  retainers  he  procures,  the  strongest 
motive  exists  on  his  part  to  incite  the  assertion  and  prosecu- 
tion of  claims  that  might  otherwise  never  be  heard  of.  Nor 
is  there  anything  in  the  suggestion  that  the  employment  of 
such  paid  emissaries  is  essential  to  the  protection  of  the  poor, 
who  else  might  not  become  aware  of  their  right  to  prosecute 
remedies  in  the  courts  for  wrongs  which  they  may  have  suf- 
fered. The  permission  which  the  law  now  gives  to  attorneys 
to  serve  clients  for  a  contingent  fee  is  sufficiently  well  known 
throughout  the  community  to  enable  any  one,  however  limited 
his  means,  to  secure  adequate  professional  service  in  the 
enforcement  of  any  meritorious  claim  in  the  courts.  It  is  not 
necessary  for  the  protection  of  the  poor  to  sanction  the  prac- 
tice which,  as  applied  to  negligence  cases  under  the  name  of 
"ambulance  chasing"  has  brought  deserved  discredit  upon 
those  engaged  in  it ;  and  in  any  event,  if  the  views  which 
have  been  expressed  are  correct,  the  law  denounces  the 
practice  as  criminal. 

The  tenth  charge,  upon  which  the  order  of  removal  is 
founded  in  part,  reads  as  follows :  "  That,  among  the  claims 
secured  to  be  placed  in  the  hands  of  the  said  Arthur  E.  Clark 
for  collection,  or  suit,  were  a  large  number  of  claims  against 
the  Central  New  York  Telephone  and  Telegraph  Company. 
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That  said  Clark  presented  said  claims  to  said  company  and 
settled  the  same  upon  receipt  from  said  company  of  the  sum 
of  three  thousand  dollars,  all  of  which  he  appropriated  to  his 
own  use,  except  such  sums  as  he  turned  over  to  the  said 
Charles  A.  Snell  for  procuring  him  to  be  retained  by  the  sev- 
eral claimants.  That,  by  so  doing,  the  said  Arthur  E.  Clark 
committed  a  fraud  against  each  of  the  several  clients  and 
persons  represented  by  liim,  and  who  had  claims  against  said 
telephone  company." 

Having  secured  through  the  agency  of  Snell,  under  the 
contract  of  employment  already  set  forth,  upwards  of  three 
hundred  claims  against  the  Central  New  York  Telephone  and 
Telegmph  Company,  the  appellant  appears  to  have  had  an 
interview  in  regard  to  them  with  a  representative  of  the  cor- 
poration, after  which  he  wrote  to  the  general  manager  the 
following  letter : 

"  Batavia,  ]Sr.  Y.,  March  1,  1898. 
"  Mr.  C.  A.  Nicholson, 

"  Gen,  Mgr,^  Central  New  Torh  Telephone  Co.j 
Auburn,  N.  Y. : 

"  Dear  Sir. —  As  the  result  of  our  conversation  in  Rochester 
I  make  you  the  formal  proposition  in  regard  to  the  cases  I 
now  have  against  your  company. 

"1.  You  are  to  pay  me  $25  for  each  case  I  now  have 
against  your  company,  and  which  you  settle  under  the  terms 
of  our  agreement. 

"  2.  Y"ou  are  to  have  the  privilege  of  settling  them  at  your 
own  terms  and  figures  as  far  as  possible. 

"  3.  I  am  to  write  conciliatory  letters  to  all  who  write  ask- 
ing about  settlements,  and  to  aid  in  every  way  possible  in 
making  these  settlements,  but  I  am  to  retain  my  hold  over 
my  clients  as  far  as  possible  so  that  they  will  not  go  to  other 
attorneys. 

"4.  Payments  to  be  made  as  follows  to  me  :  $1,000  within 
ten  days  from  date ;  $500  within  three  months ;  $500  within 
six  months. 

"  6.  A  settlement  to  be  made  at  the  end  of  the  year,  in  which 
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yonr  company  is  to  give  me  the  name  of  each  case  arranged, 
and  you  are  to  pay  me  the  balance  due  on  the  cases  settled. 
We  will  then  arrange  a  plan  for  settling  the  balance.  This  is 
about  the  way  I  think  the  matter  had  better  be  adjusted. 
I  may  tell  you  that  the  Empire  State  people  have  arranged 
their  cases  on  this  basis,  and  that  they  have  been  settling  them 
so  that  neither  they  nor  I  have  had  any  trouble.  I  have 
written  and  do  write  to  my  clients  every  few  days  telling 
them  they  had  better  settle  if  the  company  is  disposed  to  do 
what  is  fair,  and  either  I  hear  nothing  from  them  or  sometimes 
my  clients  write  that  they  have  settled. 
"  Believe  me  very  truly  yours, 

"AKTHUR  E.  CLAEK. 

"P.  S.  Of  course  you  understand  the  necessity  of  not 
showing  this  letter  or  letting  the  contents  be  known." 

After  some  further  negotiations  the  appellant  and  Snell 
addressed  the  following  communication  to  the  manager  of  the 
telephone  company : 

"  Batavia,  N.  Y.,  Aug.  29^A,  1898. 
"  Mr.  C.  A.  KicHOLsoN,  Gen.  Mgr., 

"  Central  New  York  Tel.  cfe  Tel.  Co., 
"  Utica,  N.  Y. : 

"Dear  Sir. —  Mr.  Snell  and  myself  make  you  the  follow- 
ing offer  in  regard  to  the  settlement  of  the  claims  we  have 
against  your  company : 

"  You  are  to  pay  me  in  all  three  thousand  dollars.  Fifteen 
hundred  dollars  at  the  time  this  agreement  is  made  and  one- 
half  the  balance  when  iifty  per  cent  of  the  claims  are  settled 
and  within  one  year  from  date. 

"  The  balance  of  the  money  to  be  paid  within  two  yeara 
from  date  and  when  seventy-tive  per  cent  of  the  claims  are 
settled. 

"  The  payment  of  fifteen  hundred  dollars  to  be  made  on  or 
before  September  1,  1898. 

"  I  am  to  help  you  in  the  settlement  of  these  cases  as  far  as 
I  am  able  and  yet  keep  my  clients  with  me. 
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"  That  is  it  will  not  do  for  me  to  say  or  do  anything  that 
will  drive  them  away.  And  neither  Snell  nor  myself  are  to 
take  any  more  claims  against  your  company  or  to  foster  any 
litigation  against  it. 

"  Yours  very  trulyj 

«  ARTHUR  E.  CLARK, 
«  0.  A.  SNELL." 

This  offer  appears  to  have  been  accepted,  and  on  September 
9,  1898,  the  appellant  received  $1,000  from  the  treasurer  of 
the  telephone  company,  and  $2,000  more  was  subsequently 
paid.  The  appellant  under  date  of  July  23, 1901,  executed  a 
paper  purporting  to  be  an  assignment  to  the  general  manager 
of  the  telephone  company  personally  "  of  all  my  right,  title 
and  interest  of  every  kind 'and  description  in  and  to  the  con- 
tracts I  have  with  tlie  various  land-owners  against  the  Central 
New  York  Telephone  and  Telegraph  Company  for  damages 
through  the  erection  of  poles,  trimming  trees,  etc."  Annexed 
to  this  paper  were  tlie  names  of  the  parties  from  whom  the 
appellant  had  obtained  the  contracts  of  retainer. 

The  referee  finds  that  the  telephone  company  tliereafter 
settled  with  only  twenty-two  out  of  the  three  hundred  clients 
of  the  appellant. 

The  character  of  this  transaction  cannot  be  better  stated 
than  by  quoting  the  language  of  the  learned  referee  where  he 


'•  Thus  it  appears,  first,  that  Clark  settled  with  the  company 
for  his  own  compensation  and  turned  his  clients  over  for  set- 
tlement to  the  very  company  as  against  wliich  he  had  been 
retained  to  enforce  settlement.  And  not  only  that,  but  agreed 
to  facilitate  to  the  extent  of  his  ability  the  settlement  which 
the  company  might  desire  to  make  and  ultimately  actually 
transfer  to  tlie  company  the  contracts  and  retainers  which  he 
had  taken  against  it.  In  other  words,  after  securing  for  him- 
self a  largo  amount  of  money,  he  deliberately  threw  over  to 
the  enemy  and  abandoned  his  clients,  and  later  transferred  to 
the  hostile  party  the  retainers  which  he  had  procured  to 
enable  him  to  enforce  his  clients'  right  against  it.     I  cannot 
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conceive  of  a  more  complete  abandonment  and  overthrow  of 
his  clients  by  a  lawyer,  and  I  am  persuaded  that  this  transac- 
tion as  to  each  of  his  clients  was  a  fraud  of  the  most  repre- 
hensible character." 

In  addition  to  this  it  may  be  observed  that  an  assignment 
by  the  attorney  for  a  claimant  of  his  contract  of  retainer  to  the 
very  party  whom  he  has  been  retained  to  sue  is  h  new  and 
remarkable  curiosity  in  tlie  law,  irrespective  of  the  moral 
aspects  of  the  transaction. 

There  cannot  be  any  doubt,  I  think,  that  the  evidence  estab- , 
lishing  this  tenth  charge  makes  out  a  case  of  malpractice 
within  the  meaning  and  intent  of  section  67  of  the  Code  of 
Civil  Procedure. 

There  was  no  error  prejudicial  to  the  appellant  in  any  of 
the  rulings  of  the  referee  to  which  our  attention  has  been 
called ;  his  conclusions  are  amply  supported  by  the  proofs ; 
and  the  order  of  disbarment  should  be  affirmed. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Webneb, 
JJ.,  concur ;  IIiscock,  J.,  not  sitting. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Jacob  Huteb,  alias  Michael  Bbusch,  Appellant. 

1.  Murder  —  Erroneous  Instructions  as  to  Killing  Aptkr  the 
GoicMissioN  of  a  Burglary  Had  Ceased  —  Penal  Code.  §  183.  Where 
it  appears  upon  the  trial  of  a  defendant  indicted  for  murder  in  the  first 
degree  for  killing  a  police  officer,  who  was  attempting  to  arrest  him,  that 
defendant,  while  attempting  to  commit  a  burglary  was  discovered  by  a 
private  watchman;  that,  abandoning  the  property  which  he  had  stolen, 
he  ran  from  the  building  pursued  by  the  watchman  until  they  were 
seen  by  a  policeman  who  took  up  the  pursuit,  calling  upon  defend- 
ant to  stop  or  he  would  Ehoot;  that  after  following  him  for  about  three 
hundred  feet  the  policeman  had  so  gained  upon  the  defendant  that  he  was 
but  a  few  feet  distant  from  him  when  the  latter  suddenly  drew  his 
revolver  and  shot  the  policeman,  producing  a  wound  from  which  he  died, 
it  is  reversible  error  to  instruct  the  Jury  that  in  case  the  defendant  did  not 
intend  to  kill  the  policeman  and  that  the  killing  was  without  premedita- 
tion, yet  if  they  found  that  he  fired  the  shot  at  the  policeman  after  he  had 
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attempted  to  burglarize  or  had  burglarized  the  premises  described  in  the 
indictment  and  was  attempting  to  escape  therefrom,  then  the  verdict  ought 
to  be  for  murder  in  the  first  degree;  since,  at  the  time  of  the  killing  the 
defendant  had  ceased  to  be  engaged  in  the  commission  of  a  burglary. 
(Penal  Code,  g  183.) 

2.    MUKDER  AS  IN  THE  COMMISSION  OP  A  PeLONY  —  PeNAL  CoDB,  §  218, 

SuBD.  6.  Nor  is  a  conviction  for  murder  in  the  first  degree,  as  in  the  com- 
mission of  a  felony,  warranted  by  the  fact  tiiat  at  the  time  of  the  killing 
the  defendant  was  engaged  in  the  commission  of  another  felonry,  i.  e.,  an 
assault  upon  an  offifer  to  prevent  Or  resist  the  apprehension  of  himself 
(Penal  Code,  §  218.  subd.  5);  since  the  assault  being  the  gist  of  the  offense 
.becomes  a  constituent  part  of  and  is  merged  in  the  homicide,  and  cannot 
be  regarded  as  a  separate  and  independent  felony,  which  although  com- 
mitted "without  a  design  to  effect  death,"  would  bring  the  case  within 
the  statute. 

(Argued  January  11,  1906;  decided  March  13,  1906.) 

Appeal  from  a  judgment  of  the  Court  of  Greneral  Sessions 
of  the  Peace  in  and  for  the  county  of  Kew  York,  rendered 
May  20,  1904,  upon  a  verdict  convicting  the  defendant  of  tlie 
crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Meyer  Levy  and  Samuel  Meyers  for  appellant.  The  court 
committed  reversible  error  in  its  cliarge  to  the  jury.  (Penal 
Code,  §  183,  subd.  1 ;  PeopU  v.  Barheri,  149*  N.  Y.  256  ; 
PeopU  V.  Sullivan,  173  N.  Y.  122  ;  People  v.  Young,  40 
Misc.  Kep.  256.) 

William  Tr avers  Jerome,  District  Attorney  (Howard  S. 
Oans  of  counsel),  for  respondent.  The  defendant  did  not 
cease  to  be  engaged  in  the  commission  of  a  felony  simply 
because  he  had  left  tlie  premises  in  which  the  felony  was 
being  committed.  (2  Hawkins  Pleas  of  the  Crown,  ch.  46, 
§  197,  subd.  10 ;  People  v.  Conroy,  97  K  Y.  62 ;  People  v. 
Willett,  102  X.  Y.  251 ;  Peojyle  v.  Jachson,  182  K  Y.  66 ; 
Peoj)le  V.  Sullivan,  173  N.  Y.  122;  People  v.  Dolan,  64 
N.  Y.  485  ;  People  v.  Meyer,  162  N.  Y.  357 ;  Bissot  v.  State, 
53  Ind.  408 ;  State  v.  Brown,  7  Ore.  186.) 
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Haioht,  J.  Between  four  and  live  o'clock  on  the  morning 
of  March  20th,  1905,  the  defendant  broke  into  the  bake-shop 
of  Paul  Sclieel,  located  in  the  basement  of  premises  No.  901 
Third  avenue,  between  Fifty-fourtli  and  Fifty-fiftli  streets  in 
the  city  of  New  York.  At  tlie  time,  he  had  a  horse  and 
wagon,  stationed  in  front  of  the  premises,  in  tlie  care  of  one 
Joseph  Pesce.  He  had  removed  from  the  bake-sliop  a  crate 
of  eggs  and  placed  it  in  the  wagon,  and  liad  returned  to  the 
shop  to  get  another  crate,  when  he  was  discovered  by  a  pri- 
vate watchman.  Tlie  defendant,  on  discovery,  ran  out  of  the 
premises  and  told  Pesce  to  run,  and  they  both  abandoned  the 
property  stolen  as  well  as  the  horse  and  wagon,  and  ran  north- 
wardly along  the  east  side  of  Third  avenue  to  the  corner  of 
Fifty-fifth  street,  pursued  by  the  watchman.  The  watchman 
had  a  nis^ht  stick,  and  as  he  started  to  pursue  the  defendant 
he  called  for  help,  mounding  his  stick  upon  the  walk,  and  then 
seeing  Police  Officer  Enright  upon  the  opposite  corner  of  Fifty- 
fifth  street,  called  to  him  to  arrest  the  burglar.  At  the  cor- 
ner of  Tliird  avenue  and  Fifty-fifth  street  the  defendant  and 
Pesce  separated,  Pesce  going  westerly  along  Fifty-fifth  street, 
while  the  defendant  ran  easterly.  But  by  this  time  Police 
Officer  Enright  and  a  private  citizen  named  Felix  Stegman 
took  up  the  pursuit  of  the  defendant,  the  policeman  calling 
upon  him  to  stop  or  he  would  shoot.  After  running  about 
three  hundred  feet  upon  Fifty-fifth  street  the  policeman  had 
so  gained  upon  the  defendant  that  he  was  but  a  few  feet 
distant  from  him  when  the  defendant  suddenly  drew  his 
revolver  and  shot  the  policeman,  producing  a  wound  from 
which  he  died  within  a  few  hours. 

In  submitting  the  case  to  the  jury  the  trial  judge  called  the 
attention  of  the  jurors  to  the  definition  of  murder  in  the  first 
degree,  and  after  instructing  them  that  in  case  they  found 
that  it  was  the  deliberate  and  premeditated  design  of  the 
defendant  to  kill  Officer  Enright  in  shooting  him  in  the  man- 
ner described  that  it  constituted  murder  in  the  first  degree  ; 
but  that  in  case  the  defendant  did  not  intend  to  kill  Officer 
Enright,  and  that  the  killing  was  without  premeditation  or 
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deliberation,  yet  if  the  jurors  find  that  he  fired  the  shot  at 
Enright  \diieh  proved  fatal  after  he  had  attempted  to  or  had 
burglarized  the  premises  of  Scheel  and  was  attempting  to 
escape  from  the  premises  in  the  manner  described  by  the  wit- 
nesses, then  their  verdict  ought  to  be  for  murder  in  the  first 
degree.  The  defendant's  counsel  took  an  exception  to  the 
instruction  of  the  court  with  reference  to  their  right  to  con- 
vict if  they  found  that  the  killing  took  place  while  he  was 
engaged  in  the  commission  of  a  felony.  This  presents  the 
only  question  which  we  are  called  upon  to  review. 

Under  the  provisions  of  section  183  of  the  Penal  Code  it  is 
murder  in  the  first  degree  if  the  killing  of  a  person  is  not 
excusable  or  justifiable  when  committed  from  a  deliberate 
and  premeditated  design  to  eflEect  the  death  of  tlie  person 
killed,  or  of  another ;  or  without  a  design  to  effect  death,  by 
a  person  engaged  in  the  commission  of,  or  in  an  attempt  to 
commit  a  felony,  either  upon  or  affecting  the  person  killed  or 
otherwise.  The  evidence  in  the  case  amply  warranted  the 
trial  court  in  submitting  to  the  jury  the  question  of  the 
defendant's  guilt  under  the  first  subdivision  of  the  section 
referred  to  ;  for,  it  distinctly  appears  that  before  the  defend- 
ant undertook  the  burglary  upon  Scheel's  premises  he  pro- 
vided himself  with  a  loaded  revolver  and  carried  it  upon  his 
person.  It  was  not  an  implement  which  would  aid  him  in 
breaking  into  the  premises,  or  in  securing  the  property  therein. 
The  only  use  to  wliich  he  could  have  well  devoted  it  was  to 
aid  him  in  escaping  in  case  he  was  discovered,  and  it  is 
apparent  that  that  was  the  use  for  which  he  designed  it.  I 
think,  therefore,  that  the  jury,  under  the  circumstances  of 
this  case,  would  have  been  justified  in  finding  the  deliberate 
and  premeditated  design  of  tlie  defendant  to  effect  the  death 
of  any  person  who  should  attempt  to  prevent  his  escape  from 
the  premises  in  wliich  the  burglary  was  committed,  and,  in  so 
far  as  the  court  charged  upon  this  provision  of  the  Code,  no 
question  is  now  raised  as  to  its  correctness.  {People  v.  /Sul- 
livan^ 173  N.  Y.  122.)  But,  as  we  have  seen,  the  trial  court 
also  submitted  another  provision  of  the  Code  to  the  jury,  and 
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instructed  them  to  determine  whether  or  not  the  defendant 
was  guilty  under  tliat  provision.  The  defendant  had  com- 
mitted a  burglary,  and  if  the  death  of  Enright  had  been 
caused  by  him  while  engaged  in  the  commission  of  that  crime 
it  would,  undoubtedly,  have  been  murder  in  the  first  degree ; 
but,  as  we  have  seen,  after  he  was  discovered  by  the  watch- 
man he  immediately  ran  from  the  premises,  abandoning  all 
of  the  property  which  he  had  stolen,  and  attempted  to  escape 
arrest.  It  is  true  that  he  was  immediately  pursued  by  the 
watchman  and  by  Officer  Enright,  but  we  incline  to  the  view 
that  this  did  not  operate  to  continue  the  burglary  after  the 
defendant  had  abandoned  the  property  that  he  undertook  to 
carry  away  and  had  escaped  from  the  premises  burglarized. 
In  all  of  the  cases  to  which  our  attention  has  been  called,  in 
which  persons  have  been  convicted  of  murder  in  the  first 
degree  by  reason  of  the  killing  of  a  person  while  the  accused 
was  engaged  in  the  commission  of  a  burglary,  the  killing  took 
place  upon  the  premises. 

In  the  case  of  People  v.  Meyer  (162  N.  T.  357)  the 
defendant  had  broken  into  a  church  and  had  taken  away  the 
money  from  the  poor  box.  His  presence  in  the  church  was 
made  known  through  an  electric  appliance  connected  with  the 
box,  which  gavernotice  to  an  adjoining  building.  He  was 
immediately  sought  for  by  a  policeman  and  others,  and  on 
discovering  their  search  he  retreated  through  the  church,  out 
of  a  door  at  the  rear  of  the  altar  into  an  alleyway  which  led 
to  a  school  building  which  was  used  in  connection  with  the 
church.  The  policeman  followed  him  into  the  school  room 
and  there  was  shot  and  killed,  after  which  the  defendant 
broke  out  one  of  the  windows  and  jumped  to  the  street.  In 
that  case  it  was  held  that  the  defendant  was  properly  con- 
victed of  the  killing  while  engaged  in  the  commission  of  a 
burglary.  But  the  act,  as  we  have  seen,  was  committed  while 
he  was  still  upon  the  property  in  one  of  the  adjacent  build- 
ings and  before  he  had  broken  out  on  to  the  street.  He  was, 
therefore,  still  engaged  in  the  burglary. 

In  the  case  of  Dolan  v.  People  (64  N.  Y.  485,  487)  Eael, 
16 
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J.,  in  delivering  the  opinion  of  the  court,  says  :  "  If  a  bnro;laT 
break  into  a  dwelling  honse  burglariously,  with  the  intent  to 
steal,  the  offense  is  doubtless  complete  before  he  leaves  the 
building,  but  he  may  be  said  to  be  engaged  in  the  commission 
of  the  crime  until  he  leaves  the  building  with  his  plunder ; 
and  if,  while  there  engaged  in  securing  his  plunder,  or  in  any 
way  or  in  any  of  the  acts  immediately  connected  with  his 
crime,  he  kills  any  one  resisting  him,  he  is  guilty  of  murder 
under  the  statute."  Wo,  consequently,  conclude  that  at  the 
time  of  the  killing  of  Enright  he  had  ceased  to  be  engaged  in 
the  commission  of  a  burglary. 

The  trial  court,  as  we  have  seen,  instructed  the  jury  that 
if  they  found  that  Officer  Enright  was  killed  by  the  defendant 
while  attempting  to  escape  from  the  premises  of  Scheel  in  the 
manner  described  by  the  w^itnesses,  that  then  their  verdict 
might  be  for  murder  in  the  first  degree.  The  defendant  had 
committed  a  burglary.  He  had  been  discovered  in  the  act. 
He  was  pursued  by  the  watchman  and  by  the  policeman.  He, 
therefore,  knew  that  Officer  Enright  had  the  right  to  arrest 
him  and  when  he  found  that  he  was  about  to  be  overtaken  he 
drew  his  revolver  and  fired  at  the  officer.  By  so  doing  he 
not  only  resisted  arrest,  but  he  committed  another  felony 
under  section  218,  subdivision  6,  of  the  Penal  Code,  which 
provides  that  a  person  who  assaults  another  to  prevent  or 
resist  the  execution  of  any  lawful  process  or  mandate  of  any 
court  or  officer^  or  the  lawful  apprehension  or  detention  of 
himself  is  an  assault  in  the  second  degreee.  Such  an  assault 
is  made  a  felony  and  is  punishable  by  imprisonment  for  not 
exceeding  five  years.  The  trial  judge,  in  his  charge,  did  not 
specifically  call  the  attention  of  the  jurors  to  this  provision  of 
the  Code,  or  charge  that  the  defendant  might  be  convicted 
thereunder.  Possibly  he  had  it  in  mind,  but  we  think  he 
did  not  so  express  himself  with  reference  thereto  as  to 
call  upon  the  jurors  to  determine  the  question  of  the 
defendant's  guilt  or  innocence  thereunder.  But,  inasmuch 
as  we  have  concluded  to  order  a  now  trial,  in  which  the 
question  will  doubtless   be   raised,   we   have  concluded  to 
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consider  the  force  and  eflfect  of  the  provision  as  bearing 
npon  the  charge. 

Assuming  for  the  purpose  of  the  argument  that  the  defend- 
ant in  firing  the  shot  did  not  intend  to  kill,  but  only  intended 
to  frighten  or  so  wound  the  officer  as  to  prevent  his  effecting 
the  defendant's  arrest,  still,  we  have  the  fact  that  the  shot 
caused  the  death  of  the  officer.  The  killing,  therefore,  was 
done  by  the  defendant  while  he  was  actually  engaged  in  the 
commission  of  a  felony.  But,  notwithstanding  this,  a  much 
mooted  question  arises  in  our  minds  as  to  whether  the  felony 
in  which  he  was  engaged  at  the  time  of  the  killing  is  merged 
in  and  became  a  part  of  the  greater  offense. 

A  person  who  attempts  or  engages  in  the  commission  of  a 
felony,  is  not  only  chargeable  with  express  malice,  but  also 
witli  being  perversely  wicked,  evincing  a  depraved  mind  and 
a  disregard  of  human  life,  and  if,  while  so  engaged,  he  causes 
the  death  of  a  person,  although  unintentional,  the  legislature 
has  seen  fit  to  enlarge  the  crime  and  make  it  murder  in  the 
first  degree,  so  that,  if  a  person  engaged  in  the  commission  of 
a  rape  and  in  order  to  accomplish  the  act  resorts  to  violence, 
from  which  death  is  unintentionally  produced  and  which 
would  be  only  manslaughter  were  it  not  for  the  malice, 
wickedness  and  intent  to  rape,  yet  by  reason  thereof  it  is 
made  murder' in  the  first  degree.  {Bicel  v.  People^  78  N.  Y. 
492.)  The  same  is  true  with  reference  to  the  unintentional 
killing  of  a  person  while  engaged  in  the  commission  of  a  rob- 
bery, a  burglary  or  an  attempt  to  escape  from  imprisonment. 
There  may  be  no  intent  to  kill,  but  the  violence  having  been 
perpetrated  while  engaged  in  the  robbery,  burglary  or  attempt 
to  escape  imprisonment,  it  is  murder  in  the  first  degree.  {Cox 
V.  People,  80  N.  Y.  500;  People  v.  Flanigan,  174  N.  Y. 
356 ;  People  v.  Johnson,  110  N.  Y.  134.)  On  the  other  hand, 
it  has  been  held,  where  the  defendant  seized  a  car  hook  and 
struck  a  person  over  the  head  on  alighting  from  a  street  ear, 
thus  crushing  his  skull,  which  resulted  in  death,  that  the 
assault  and  battery  was  merged  in  the  crime  of  murder  and 
that  the  request  to  charge  that  the  act  was  done  in  the  com- 
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mission  of  a  felony  was  properly  refused.  {Foster  v.  PeopU^ 
50  K  Y.  598.  See,  also,  People  v.  Hector,  19  Wend.  569, 
and  People  v.  Butler,  3  Parker  Cr.  K.  377.)  In  order,  there- 
fore, to  constitute  murder  in  the  first  degree  by  the  uninten- 
tional killing  of  another  while  engaged  in  the  commission  of 
a  felony,  we  think  that  while  the  violence  may  constitute  a 
part  of  the  homicide,  yet  the  other  elements  constituting  the 
felony  in  which  he  is  engaged  must  be  so  distinct  from  that 
of  the  homicide  as  not  to  be  an  ingredient  of  the  homicide, 
indictable  therewith  or  convictable  thereunder.  (Buel  v. 
People,  18  Ilun,  487,  493 ;  affirmed,  78  K  Y.  supra,)  Was 
the  assault,  therefore,  in  this  case  upon  the  officer  a  separate 
and  independent  felony  from  that  of  the  homicide,  or  did  it 
form  a  part  of  and  become  the  chief  ingredient  of  that  crime  ? 
Under  the  provisions  of  the  Penal  Code,  to  which  we  have 
called  attention,  it  is  provided  that  a  person  who  assaults  an 
officer  to  prevent  or  resist  the  lawful  apprehension  of  himself 
commits  a  felony.  A  person  may  prevent  an  arrest  by  hiding ; 
he  may  resist  in  various  ways  without  assaulting  or  using  vio- 
lence. It  is  apparent,  therefore,  that  the  gist  of  the  offense 
is  the  assault  and  when  it  is  by  violence  inflicting  an  injury 
to  the  person  so  assaulted,  resulting  in  death,  the  act  becomes 
a  constituent  part  of  the  homicide  and  is  merged  in  the  charge 
therefor.  It  does  not  follow,  however,  that  in  the  other 
felonies,  in  order  to  bring  the  case  within  the  statute  delining 
murder,  the  act  which  caused  death  must  be  a  different  one 
from  that  done  in  the  commission  of  the  collateral  felony. 
By  the  same  act  one  may  commit  two  crimes,  and  to  constitute 
murder  in  the  first  degree,  8ls  in  the  commission  of  a  felony, 
it  is  not  necessary  that  there  should  be  an  act  collateral  to  or 
independent  of  that  which  causes  the  death ;  but  if  the  act 
causing  the  death  be  committed  with  a  collateral  and  inde- 
pendent felonious  design  it  is  sufficient ;  thus,  if  the  violence 
used  to  commit  a  rape  or  a  robbery  results  in  death  the  case 
is  plainly  within  the  statute,  and  so  this  court  has  held  in  the 
eases  above  referred  to.  But  as  to  the  felony  under  considera- 
tion we  tliink  it  was  merged  in  the  homicide. 


1906.]  Page  v.  Dempsky.  245 

N.  Y.  Rep.]  Statement  of  case. 

The  judgment  and  conviction  should  be  reversed  and  anew 
trial  granted. 

CuLLEN,  Ch.  J.,  Wernee,  Willard  Babtlett  and  Hisoock, 
JJ.,  concur ;  O'Brien  and  Yann,  JJ.,  concur,  except  as  to 
the  point  last  discussed  in  the  opinion,  as  to  which  they 
express  no  opinion. 

Judgment  of  conviction  reversed,  etc. 


Cornelia  B.  Page,   Appellant,  v.  James  Dempset, 
Respondent. 

NsGLiaENCB  —  Action  to  Recover  fob  Injuries  Caused  to  Pbop- 
ektt  by  Impkopeb  and  Negligent  Use  op  Explosives  in  Blasting  — 
Pleading  —  Pabties  —  Erroneous  Noksuit.  Where  the  complaint, 
in  an  action  brought  by  the  owner  of  an  apartment  house  to  recover  for 
damages  caused  to  her  property  by  blasting  upon  the  adjoining  lot, 
alleges  that  the  defendant  was  a  contractor  engaged  in  such  work,  and 
that  by  his  improper  manner  of  conducting  the  blasting  and  by  the  use 
of  unnecessary  and  unreasonable  quantities  of  explosives  defendant 
caused  much  injury  to  plaintiff's  house  and  property  by  the  vibration  or 
jarring  of  the  earth  or  air  resulting  from  such  improper  and  unlawful 
blasting,  the  allegation  that  the  defendant  was  the  contractor  is  imma- 
terial, and  it  is  reversible  error,  therefore,  to  dismiss  the  complaint  on  the 
merits,  upon  the  ground  that  the  wrong  person  had  been  sued,  as  the 
contractor  was  the  defendant's  son,  the  defendant  acting  merely  as  a 
volunteer  superintendent  for  the  purpose  of  helping  his  son,  where  it  is 
established,  not  only  by  the  weight  of  evidence,  but  by  what  must  be 
regarded  as  the  uncontradicted  evidence,  that  the  defendant  was  in  charge 
of  the  work,  having  the  direction  and  control  thereof.  If  the  work  of 
blasting  was  so  negligently  and  improperly  performed  as  to  have  caused 
the  injury  to  plaintiff's  honse,  all  the  persons  engaged  therein  are  to  be 
regarded  as  joint  tort  feasors,  and  each  is  severally  liable,  so  that  the 
action  is  properly  brought  against  the  defendant,  as  in  charge  of  the  work 
of  blasting,  even  if  acting  as  a  volunteer  superintendent  for  the  benefit  of 
his  son  or  otherwise. 

Page  v.  Dempsey,  99  App.  Div.  152,  reversed. 

(Argued  February  6,  1906;  decided  March  13,  1906.) 

Appeal  from  a  judgment- of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
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nary  19,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  F.  Clare  for  appellant.  The  defendant  is  liable 
for  aiding,  abetting  and  assisting  in  the  creation  of  a  nuisance 
and  in  its  maintenance  for  nearly  a  month.  {Campbell  v.  IT. 
S.  F,  Co.,  73  Ilnn,  576 ;  Simmons  v.  Fverson,  124  N.  Y.  319 ; 
Morris  v.  Barrisfordj  9  Misc.  Rep.  14 ;  Campbell  v.  Sea- 
man, 63  K  Y.  568 ;  Stevens  v.  Pucci,  32  Misc.  Rep.  464 ; 
Booth  V.  Borne  Co.,  140  N.  Y.  267 ;  Hill  v.  Schneider,  13 
App.  Div.  299 ;  Morgan  v.  Bowers,  42  N.  Y.  S.  R.  791 ; 
Rafter  v.  Tagliabue,  29  Abb.  [N.  C]  1 ;  WeweU  v.  Woolfolk, 
91  Hun,  211.) 

T,  M.  Tyng  and  Edward  D,  Bowling  for  respondent. 
The  finding  of  fact  that  the  blasting  operations  were  not  con- 
ducted by  the  defendant,  nor  was  the  alleged  injury  caused 
by  his  servants  or  agents,  or  by  any  one  for  whose  negligence 
the  defendant  is  responsible,  is  sustained  by  the  proof.  It, 
therefore,  cannot  be  disturbed.  {Leary  v.  Corvin,  181  N.  Y. 
222.) 

Edward  T.  Bartlett,  J.  The  plaintiff  is  the  owner  of  the 
house  and  lot  No.  330  West  Fifty-first  street,  in  the  borough 
of  Manhattan,  city  of  New  York.  The  lot  is  about  thirty  feet 
in  width  and  one  hundred  feet  deep,  upon  which  is  a  five- 
story  brick  and  stone  apartment  house,  containing  space  for 
ten  families.  In  July,  1902,  the  lot  immediately  east  of  these 
premises  was  vacant,  and  workmen  were  engaged  thereon  in 
blasting  rock  in  order  to  excavate  for  a  cellar. 

The  complaint  alleges  that  the  defendant  was  a  contractor 
engaged  in  the  work,  and  that  on  several  days  in  the  month 
of  July,  1902,  on  the  12th,  15th,  17th,  18th  and  19th,  the 
defendant  caused  much  damage  by  such  blasting,  shaking  and 
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orackiDg  the  walls  and  partitions,  loosening  and  destroying  the 
mason  work,  plastering,  papering  and  painting,  and  injuring 
the  woodwork  and  plumbing. 

The  complaint  further  alleges  that  the  defendant,  by  the 
improper  manner  of  conducting  the  blasting  and  the  use  of 
unnecessary  quantities  of  explosives  and  conducting  the  work 
in  an  improper  manner,  had  not  only  committed  this  injury  to 
the  property,  but  had  terrified  the  tenants,  some  refusing  to 
pay  rent  and  others  threatening  to  vacate  the  premises.  The 
plaintiff  prayed  for  and  obtained  an  in  junction  pendente  lite^ 
and  the  work  of  blasting  in  this  improper  manner  was  discon- 
tinued. Damages  were  demanded  in  the  sum  of  five  thousand 
dollars.  The  defense  was  practically  a  denial.  The  trial 
judge  dismissed  the  complaint  on  the  merits  at  the  close  of 
the  case,  on  the  ground  that  the  wrong  Dempsey  had  been 
sued,  as  the  contractor  was  defendant's  son. 

There  are  two  findings  of  fact,  as  follows:  (1)  That  the 
plaintiff  was  the  owner  and  in  possession  of  the  premises  and 
the  building  thereon,  known  as  No.  330  West  Fifty-first 
street,  borough  of  Manhattan,  Now  York  city ;  and  that  in  or 
about  the  month  of  July,  1902,  blasting  was  being  done  on 
certain  vacant  premises  immediately  adjoining  the  said  prem- 
ises of  the  plaintiff  on  the  east.  (2)  That  said  blasting  opera- 
tions were  not  conducted  by  the  defendant,  nor  was  the 
alleged  injury  to  the  plaintiffs  said  premises,  or  the  alleged 
damage  sustained  by  the  plaintiff  by  reason  thereof,  caused  by 
his  servants  or  agents,  or  by  any  one  for  whose  negligence  in 
the  prosecution  or  management  of  said  blasting  operations  the 
defendant  is  responsible. 

The  aflSrmance  of  this  judgment  by  the  Appellate  Division 
was  with  a  divided  court  and  the  question  considered  is  a  very 
narrow  one.  The  learned  court  says  in  the  prevailing  opin- 
ion :  "  The  single  question  presented  for  our  determination  is 
whether  the  defendant  was  liable  for  the  damages  caused  to 
plaintiffs  building  by  the  negligent  blasting.  Upon  one  of 
two  theories  he  would  be  liable ;  either  that  he  was  the  con- 
tractor engaged  in    blasting,  or  else  as   superintendent   or 
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assistant,  he  directly  participated  in  the  negUgent  use  of  the 
explosives  which  injured  the  plaintifFs  building.  Upon  the 
latter  theory,  the  defendant,  whoever  may  have  been  the 
responsible  contractor,  would  be  liable  as  a  joint  tort  feasor. 
The  difficulty,  however,  in  holding  the  defendant  liable  upon 
this  theory  is  the  lack  of  evidence  to  support  it." 

The  dissenting  opinion,  in  which  two  of  the  learned  justices 
united,  in  regard  to  the  question  involved,  reads  in  part  as 
follows :  "  The  allegation  in  the  complaint  that  the  defend- 
ant was  the  contractor  is  immaterial.  The  material  part  of  it 
is  that  the  plaintiflE's  property  had  been  injured  by  the  unlaw- 
ful acts  of  the  defendant.  If  this  was  true  then  the  plaintiff 
was  entitled  to  recover,  irrespective  of  the  capacity  in  which 
he  acted." 

It  may  be  conceded  that  if  it  was  necessary  for  the  plain- 
tiff to  prove  that  the  defendant  had  entered  into  a  contract 
for  the  removal  of  rock  by  blasting  upon  the  lot  in  question,  she 
has  not  sustained  that  allegation  by  uncontradicted  evidence, 
and  that  the  documentary  proof  introduced  on  behalf  of  the 
defendant,  showing  that  the  defendant's  son  had  entered  into 
a  contract  in  writing  for  the  prosecution  of  this  work,  would 
render  it  impossible  for  this  court  to  hold  tliat  there  was  no 
evidence  justifying  the  finding  "  that  said  blasting  operations 
were  not  conducted  by  the  defendant."  We,  however,  agree 
with  the  dissenting  opinion  of  the  Appellate  Division  that  the 
allegation  in  the  complaint  that  the  defendant  was  the  con- 
tractor is  immaterial. 

If  it  be  conceded  that  the  only  proof  necessary  for  the 
plaintiff  to  make  was  that  the  defendant,  James  Dempsey, 
was  in  charge  of  this  work,  not  as  contractor,  but  as  having 
direction  and  control  thereof,  it  was  established  not  only  by 
the  weight  of  evidence,  but  by  what  must  be  regarded  as  the 
uncontradicted  evidence.  It  was  proved  by  a  number  of  wit- 
nesses, residents  of  tlie  2]Temises  injured,  that  the  defendant 
was  frequently  present  and  apparently  directing  the  workmen 
as  one  in  control  of  the  work.  Some  of  these  witnesses 
observed  this  from  adjacent  windows  and  other  places  not 
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within  hearing  distance,  where  tliey  were  unable  to  give 
defendant's  words  as  addressed  to  the  workmen,  but  testified 
to  his  gestures  and  other  actions,  indicating  one  supervising 
the  men  at  work.  Defendant  was  also  seen  to  have  been 
engaged  with  other  workmen  in  arranging  the  blasting  and 
charging  holes  with  dynamite.  A  witness  swore  that  the 
defendant  was  on  the  premises  every  day  in  July,  1902. 

The  defendant,  when  sworn  by  plaintiff  as  a  witness,  admit- 
ted that  the  boiler,  drills  and  tools  used  on  the  work  were  his 
property,  and  kept  in  a  tool  house  or  chest  on  the  premises, 
upon  which  appeared  his  name.  He  also  admitted  that  he 
collected  and  receipted  in  his  own  name  as  contractor  for  the 
proceeds  of  the  work,  and  deposited  the  proceeds  in  his  own 
bank  account,  and  drew  out  therefrom  the  amount  of  the 
men's  wages  and  paid  them  ;  that  he  never  had  accounted  for 
the  money  to  his  son,  who  was  twenty-four  years  of  age, 
umnarried,  and  lived  at  home  with  him. 

It  further  appears  that  no  witness  testified  to  having  seen 
the  son  on  the  work  at  any  time.  It  was  also  proved  that  the 
son  was  duly  subpoenaed  as  a  witness  on  the  trial  and  failed 
to  appear.  The  janitor  of  plaintiff's  building  swore  that  he 
saw  the  defendant  on  the  work  almost  every  day.  "  I  saw 
him  charge  the  holes  with  dynamite."  Another  witness 
swears:  "At  different  times  I  heard  Mr.  James  Dempsey 
speak  to  the  men  about  hurrying  up  the  work  and  things  like 
that." 

It  was  further  proved  that  Rosenberg  and  Feinberg  were 
the  owners  of  the  premises  on  which  the  blasting  was  being 
conducted,  and  in  the  month  of  May  or  June  tliey  made  a 
contract  with  one  Thomas  Burns  for  excavating  and  blasting. 
Thomas  Burns  testified  that  when  the  defendant  James 
Dempsey  and  his  son  William  J.  Dempsey  called  on  him 
after  he  made  this  contract,  the  defendant  said,  in  substance, 
that  he  desired  to  do  the  work,  and  he  had  long  experience  in 
the  blasting  business ;  that  when  it  came  to  making  out  the 
contract  it  was  in  the  name  of  William  J.  Dempsey,  the  son. 

It  was  further  proved  that  on   the  18th   of  July,   1902, 
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Thomas  Burns  gave  the  defendant  James  Dempsey  this  order 
on  the  owners  of  the  premises,  reading  as  follows:  "Messrs. 
Rosenberg  and  Feinberg:  Gentlemen. —  Please  pay  bearer, 
James  Dempsey,  $560  (five  hundred  and  fifty)  as  per  my 
contract  with  him  for  excavation  of  rock  on  your  cellars  south 
side  of  5l8t  street,  between  8th  and  9th  avenues,  and  charge 
the  same  to  my  contract  for  above  excavating.  Very  truly 
yours,  Thomas  Burns."  The  defendant  collected  this  money 
and  receipted  for  the  same. 

If  the  evidence  already  referred  to  was  all  that  was  intro- 
duced by  the  plaintiff  it  might  possibly  be  argued  that  we 
would  not  be  justified  in  holding  that  she  had  proved  by 
uncontradicted  evidence  that  the  defendant  was  in  cliarge  of 
this  work.  The  fact  is  that  the  defendant,  when  placed  on 
the  stand  by  the  plaintiff,  has  furnished  the  additional  proof 
if  it  was  necessary.  We  have  already  pointed  out  that  some 
of  his  admissions  on  the  stand  were  most  persuasive  evidence 
that  ho  was  in  charge  of  the  work,  but  there  is  more  of  it. 
On  the  direct  examination  he  testified  that  he  was  occasion- 
ally on  the  work,  and  that  he  went  there,  to  use  his  own 
language,  "for  the  benefit  of  my  son,  to  help  him  along  the 
best  I  could.  I  did  not  want  any  benefit  from  him ;  if  I 
could  help  him  I  wanted  to  do  it."  On  cross-examination  we 
have  this  question  and  answer :  "  Q.  As  a  matter  of  fact  in 
regard  to  this  present  contract,  did  you  have  anything  what- 
ever to  do  with  its  procurement  or  with  its  execution  other 
than  what  you  testified  you  did,  to  help  your  son  along  in 
looking  after  the  work  that  was  hemg  done  upon  it,  and 
furnishing  him  machinery  for  working  upon  it  ?  A.  Nothing 
whatever." 

In  this  question  the  witness  was  asked  if  lie  had  anything 
whatever  to  do  with  the  execution  of  the  contract  other  than 
he  had  testified,  and  ho  swears  that  lie  had  not.  This  ques- 
tion assumed  all  that  he  had  testified  to,  and  his  answer  neces- 
sarily confirms  on  cross-examination  the  truth  of  his  former 
statements.  In  other  words,  he  admits  under  cross-examina- 
tion that  he  was  on  the  work  for  the  benefit  of  his  son,  to 
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help  liim  along  the  best  that  he  could,  which,  taken  in  con- 
nection with  his  ownership  of  the  plant,  the  collection  of  the 
money  for  the  performance  of  the  work,  depositing  it  in  his 
own  bank  account,  drawing  it  out  to  pay  the  men,  and  never 
accounting  for  any  of  the  transactions  growing  out  of  this 
undertaking  to  do  the  blasting  on  the  premises  in  question, 
establishes  by  his  own  evidence,  in  direct  contradiction  of  the 
second  finding  of  fact,  that  "  said  blasting  operations  were  not 
conducted  by  the  defendant,''  that  they  were. 

Assuming  that  the  defendant  was  a  volunteer  superintend- 
ent in  charge  of  the  men  employed  and  directed  the  manner 
of  conducting  the  work,  they  may  be  all  treated  as  joint  tort 
feasors,  if  it  appears  that  the  work  was  so  negligently  and 
improperly  performed  as  to  have  caused  the  injury  to  plain- 
tifiE's  house. 

It  is  not  claimed,  so  far  as  the  record  discloses,  that  there 
was  physical  invasion  of  the  plaintiflPs  premises  by  the  pro- 
jection of  rock  or  other  substances  upon  them,  but  that  the 
injury  was  caused  by  the  vibration  or  jarring  of  the  earth  or 
air  causing  serious  damage  to  the  house  and  personal  property 
contained  therein. 

The  law  applicable  to  this  situation  has  been  settled  by  the 
decisions  of  this  court.  If  the  premises  of  the  plaintiff  were 
invaded  by  projectiles  of  any  kind,  it  would  be  a  trespass,  for 
which  damages  could  be  recovered,  although  there  was  no 
proof  of  negligence  or  want  of  skill.  {Haj/  v.  Cohoes  Co,^  2 
K.  Y.  159 ;  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163 ;  SL  Peter 
V.  Denison,  58  N.  Y.  416.) 

Where  the  injury  involves  no  trespass  upon  the  plaintiffs 
premises,  but  is  due  solely  to  concussion,  causing  great  dis- 
turbance, jarring  and  vibration  of  the  earth  or  air,  the  plain- 
tiff to  maintain  an  action  to  recover  damages  must  prove  that 
the  work  was  performod  in  a  negligent  and  improper  man- 
ner. The  law  governing  this  phase  of  the  CAse  was  consid- 
ered in  Booth  V.  R,,  TF.  c6  O.  T.  R,  R.  Co,  (140  X.  Y.  267) 
in  an  able  and  elaborate  opinion  of  Andrews,  Ch.  J.  In 
that  case  the  court  charged  the  jury,  in  substance,  that  the 
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defendant  in  using  powerful  explosives  in  blasting,  did  so 
at  its  peril  and  was  liable  if  plaintiff's  house  was  injured 
thereby ;  that  "  it  made  no  difference  whether  the  work  was 
done  carefully  or  negligently."  This  charge  was  held  errone- 
ous. Andrews,  Ch.  J.,  said  in  this  connection  (p.  280) : 
"  But  the  defendant  here  was  engaged  in  a  lawful  act.  It 
was  done  on  its  own  land  to  fit  it  for  a  lawful  business.  It 
was  not  an  act  which,  under  all  circumstances,  would  produce 
injury  to  his  neighbor,  as  is  shown  by  the  fact  that  the  other 
buildings  nearby  were  not  injured.  The  immediate  act  was 
confined  to  its  own  land,  but  the  blasts,  or  setting  the  air  in 
motion,  or  in  some  other  unexplained  way,  caused  an  injury 
to  the  plaintiff's  house.  *  *  *  The  blasting  was  neces- 
sary, was  carefully  done,  and  the  injury  was  consequential. 
There  was  no  technical  trespass.  Under  these  circumstances, 
we  think  the  plaintiff  has  no  legal  ground  of  complaint." 
The  converse  of  this  proposition  is  true,  and  if  the  plaintiff 
had  proved  that  the  work  was  not  carefully  done,  and  the 
injury  was  due  to  negligence  and  carelessness,  a  recovery 
would  have  followed. 

The  learned  judge  in  discussing  the  burden  of  proof  in  the 
above  case  said  (p.  273) :  "  But  mere  proof  that  the  house  was 
damaged  by  the  blasting  would  not  alone  sustain  the  action. 
It  must  further  appear  that  the  defendant  in  using  explosives 
violated  a  duty  owing  by  him  to  the  plaintiff  in  respect  of  her 
property,  or  failed  to  exercise  due  care.  Wrong  and  damage 
must  concur  to  create  a  cause  of  action." 

In  the  case  at  bar  there  was  evidence  which  would  have 
justified  the  court  in  finding  that  the  blasting  was  negligently 
conducted,  by  reason  of  defendant's  failure  to  take  the  usual 
precautions  to  prevent  injury  to  adjoining  buildings  and  by 
use  of  excessive  quantities  of  explosives,  but  the  court  made 
no  finding  on  this  question.  {Miller  v.  iT.  iF.  <&  JV.  S.  Ry. 
Co.,  183  K  Y.  123-128.) 

As  all  the  persons  engaged  in  the  work  of  blasting  are  to 
be  regarded  as  joint  tort  feasors,  each  is  severally  liable,  and 
this  action  is  properly  brought  against  the  defendant  as  in 
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charge  of  the  work  of  blasting,  even  if  acting  as  a  vohmteer 
superintendent  for  the  benefit  of  his  son  or  otherwise. 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

C0LLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Willabd  Bartlett 
and  Chase,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 


"Walter     MoDougal,     Appellant,     v.     John    Malaghan, 
Eespondent,  Impleaded  with  Another. 

LiquoR  Tax  Law  —  When  Rear  Door  op  a  City  Dwelling  Is  Not  an 
"Entrance"  Within  Meaning  op  Section  17,  Subd.  8.  A  rear  door 
of  a  city  dwelling,  leading  to  the  back  yard  thereof  and  inaccessible  to 
anybody  desiring  to  pass  from  the  street,  or  other  point  outside  of  the 
dwelling  into  the  latter,  is  not  an  '*  entrance''  within  the  meaning  of  the 
statute  (Liquor  Tax  Law  [L.  1896.  ch.  112],  §  17,  subd.  8)  requiring  the 
consent  of  at  least  two-thirds  of  the  owners  of  dwelling  houses  within  200 
feet  of  a  proposed  saloon,  such  distance  to  be  "measured  in  a  straight 
line  of  the  nearest  entrance  to  a  building  or  buildings  occupied  exclusively 
for  a  dwelling." 

McDaugal  v.  Malaghan,  108  App.  Div.  355,  affirmed. 

(Submitted  February  28,  1906;  decided  March  18,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
October  23,  1905,  which  affirmed  an  order  of  Special  Term 
denying  an  application  for  the  revocation  of  a  liquor  tax 
license. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  B.,  Holhrooh  iov  appellant.  Any  entrance  to  a 
building  occupied  exclusively  as  a  dwelling,  if  within  200  feet 
of  the  saloon  entrance,  must  be  included  in  the  application 
whether  it  is  a  back,  side  or  front  entrance,  or  whetlier  it 
leads  to  the  street  or  yard  or  whetlier  it  is  separated  from  the 
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saloon  by  a  fence  or  wall.  (L.  1896,  cli.  112,  §  17.)  This 
construction  is  not  only  the  ordinary  interpretation  of  the 
language  used,  but  it  effectuates  the  general  purpose  and 
intent  of  the  Liquor  Tax  Law.  {People  ex  rel.  Eimfeld  v. 
Murray^  149  N.  Y.  378.)  This  saloon  in  the  rear  of  these 
dwellings  is  as  obnoxious  to  the  inhabitants  and  as  detrimental 
to  the  value  of  the  dwellings  as  if  it  were  in  front.  {Matter 
of  VeedeVy  31  Misc.  Kep.  569,  570 ;  Matter  of  Saunderson^ 
34  Misc.  Rep.  375.)  The  measurement  of  200  feet  is  to  be 
taken  on  a  straight  line  disregarding  all  obstructions.  {Matter 
of  Bridge^  36  App.  Div.  533  ;  Matter  of  Ruland^  21  Misc. 
Rep.  504.) 

William  E.  Schench  and  Herbert  H,  Kellogg  for  state 
commissioner  of  excise.  The  purpose  of  the  legislature  was 
to  provide  against  proximity  of  the  saloon  to  the  churcli, 
schoolhouse  and  dwelling,  instead  of  accessibility  from  one  to 
the  other,  and,  therefore,  the  back  doors  of  the  liouses  in 
question  were  entrances  within  the  meaning  of  the  statute. 
{Matter  of  Holden  v.  McCusker^  23  Misc.  Rep.  446  ;  Matter 
of  Lewis  V.  Pilchen^  26  Misc.  Rep.  532;  Matter  of  Ruland^ 
21  Misc.  Rep.  504 ;  Matter  of  McMonagle  v.  Wainwright, 
41  Misc.  Rep.  408 ;  Matter  of  Bridge  v.  Mohrman^  36  App. 
Div.  533 ;  PeopU  ex  rel.  Macy  v.  Murray ^  5  App.  Div. 
^^\  Matter  of  Macy ^  5  App.  Div.  70;  People  ex  rel.  Gen- 
tilesco  V.  Excise  Boards  7  Misc.  Rep.  415  ;  People  ex  rel. 
Cairns  v.  Murray,  148  N.  Y.  171;  13  Misc.  Rep.  522; 
People  ex  rel,  Clausen  v.  Murray,  16  Misc.  Rep.  398.) 

Hugo  Hirsh  for  respondent.  The  rear  exits  from  the 
dwellings  into  the  yards  are  not  entrances  within  the  contem- 
plation of  the  Liquor  Tax  Law  (L.  1896,  ch.  112,  §  17). 

Per  Curiam,  This  proceeding  was  commenced  by  a  tax- 
payer of  the  borougli  of  Brooklyn  to  revoke  a  liquor  tax 
certificate  issued  to  John  ilalaghan  on  the  first  of  July,  1905, 
upon  the  ground  that  it  was  illegal  becauBc  he  did  not  file 
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with  liis  application  the  consents  of  the  requisite  number  of 
owners  of  dwelUng  houses  within  200  feet  of  his  saloon. 

The  statute  provides  that  "  when  the  nearest  entrance  to 
the  premises  described  in  said  statement  as  those  in  which 
traffic  in  liquor  is  to  be  carried  on  is  within  two  hundred 
feet,  measured  in  a  straiglit  line,  of  the  nearest  entrance  to  a 
building  or  buildings  occupied  exclusively  for  a  dwelling, 
there  shall  also  be  so  filed  simultaneously  with  said  statement 
a  consent  in  writing  that  such  traffic  in  liquors  be  so  carried 
on  in  said  premises  during  a  term'  therein  stated,  executed  by 
the  owner  or  owners,  or  by  the  duly  authorized  agent  or 
agents  of  such  owner  or  owners  of  at  least  two-thirds  of  the 
total  number  of  such  buildings  within  two  hundred  feet  so 
occupied  as  dwelUngs,"  etc.     (Liquor  Tax  Law,  §  17,  subd.  8.) 

The  saloon  in  question  is  located  on  the  southwesterly 
corner  of  a  block  bounded  on  the  north  by  a  street  the  name 
of  which  is  not  given ;  on  the  east  by  Prospect  place ;  on  the 
south  by  Franklin  avenue,  and  on  tlie  west  by  Park  place. 
Certain  buildings  in  said  block  fix)nting  on  Park  place,  known 
as  Nos.  629,  631,  633  and  635,  are  respectively  occupied  exclu- 
sively as  dwellings.  The  rear  door  of  each  of  these  buildings 
is  less  than  200  feet,  measured  in  a  straight  line,  from  the 
nearest  entrance  to  said  saloon,  while  the  front  entrance  of 
each  thereof  is  not  within  200  feet  thereof.  In  the  state- 
ment of  facts  agreed  upon  for  the  purpose  of  the  trial  it  was 
stipulated  that  "  the  so  called  rear  entrances  of  the  buildings 
on  Park  Place "  above  named  "  are  doors  leading  from  the 
first  floor  of  said  buildings  to  the  back  yards  of  said  houses 
and  are  open  and  used  by  the  inhabitants  of  said  dwellings." 
The  yards  in  question  are  entirely  surrounded  by  a  fence  and 
there  is  no  access  to  the  street  therefrom,  but  there  is  no 
fence  separating  the  yards  from  each  other. 

The  sole  question  presented  for  decision  is  whether  the 
rear  door  leading  to  the  back  yard  of  each  of  said  dwellings 
is  an  entrance  within  the  meaning  of  the  statute  requiring  the 
consent  of  at  least  two-thirds  of  the  owners  of  dwelling  houses 
within  200  feet  of  the  proposed  saloon. 
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We  do  not  think  that  it  is  such  an  entrance.  In  support 
of  the  contention  that  it  is  sucU  an  entrance  it  is  urged  that 
the  legislature  had  in  view  the  proximity  of  the  proposed 
saloon  to  the  dwellings  and  that  because  children,  for  instance, 
might  pass  through  one  of  these  rear  doorways  into  the  yard 
and  thus  come  within  two  hundred  feet  of  the  saloon  and  of 
any  influences  and  sights  incidental  thereto  we  should  hold 
that  such  doorway  is  an  entrance  within  the  meaning  of  the 
statute.  Whatever  view  the  legislature  had  of  restricting  the 
existence  of  saloons  within  a  certain  distance  of  a  dwelling 
house  it  adopted,  as  the  test  of  proximity,  the  entrance.  It  did 
not  forbid  the  establishment  of  a  saloon  because  it  might  be 
within  a  certain  prescribed  distance  of  the  yard  or  windows 
from  which  children  or  other  people  might  watch  its  operation. 
The  test  established  was  the  distance  from  an  entrance. 

Accepting  such  test,  we  do  not  think  that  one  of  the  door- 
ways in  question  fairly  comes  within  the  spirit  of  the  statute 
as  being  an  entrance  to  the  dwelling  house.  We  think  that 
the  statute  contemplated  a  doorway  or  passageway  which 
might  be  used  by  any  person  outside  the  dwelling  desiring  to 
enter  the  same.  It  is,  of  course,  not  necessary  that  this 
entrance  should  be  upon  the  front  of  the  dwelling.  It  may 
be  upon  the  side  or  the  rear,  but  still  it  should  be  a  means  of 
ingress  accessible  to  anybody  desiring  to  pass  from  tlie  street 
or  other  point  outside  of  the  dwelling  into  the  latter.  We 
do  not  think  that  the  statute  by  this  general  term  of  entrance 
contemplated  a  passageway  which  could  only  be  used  as  a 
means  of  ingress  by  some  person  who  alread}'^  having  entered 
the  house  in  some  other  way,  then  passed  out  of  it  tlirough 
the  passageway  in  question,  and  then  for  the  first  time  by 
turning  around  was  able  to  enter  the  dwelling  house  thereby 
and  make  it  a  means  of  entrance.  This  was  the  character  of 
the  doorway  under  review.  It  could  not  be  used  %y  anybody 
approaching  from  the  street  or  by  anybody  from  even  an 
adjoining  dwelling  house,  except  by  passing  over  the  rear  of 
lots,  where  it  does  not  appear  any  passageway  was  provided. 
It  was  evidently  intended  for  the  convenience  of  the  inmates 
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•f  the  liouse  who  might  desire  first  to  go  out  of  the  house  into 
the  yard  and  then  to  return. 

We  think  the  order  appealed  from  should  be  aflSrmed,  with 
costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  Webneb, 
WiLLARD  Babtlett  and  Hisoook,  JJ.,  concur. 

Order  affirmed. 


9eua  C.  Roberts,  Appellant,  v.  Roberts- Wioks  Company, 

Respondent. 

1.  Business  Corporations  —  Construction  of  Provisions  in  Char- 
ter AND  Certificates  Relating  to  Dividends  on  Preferred  Stock. 
Where  the  charter  of  a  business  corporation  and  the  certificates  issued  to 
holders  of  preferred  stock  provide  that  such  stock  shall  be  entitled  to  divi- 
dends, at  a  specified  rate,  out  of  the  surplus  profits  arising  from  the  busi- 
ness, before  any  dividend  be  paid  on  the  common  stock,  and  that  such 
dividends  shall  be  cumulative  and  in  case  of  non-payment  shall  bear 
interest  at  a  fixed  rate  from  the  date  when  payable,  such  provision  con- 
stitutes a  valid  contract  between  the  company  and  the  preferred  stock- 
holders, which  is  binding  upon  all  other  stockholders. 

2.  Reduction  of  Capital  Stock  While  Company  Is  in  Default 
OF  Dividends  on  Preferred  Stock  —  Rights  of  Preferred  Stock- 
holders. The  fact  that  such  corporation,  having  failed  to  pay  any  divi- 
dends on  its  preferred  stock  for  three  years,  reduced  its  capital  stock 
under  the  statute  (Stock  Corporation  Law  [L.  1890,  ch.  564],  §  44,  as  amd. 
by  L.  1892,  ch.  688),  giving  to  its  stockholders  their  proportionate  number 
of  shares  in  exchange  for  their  former  holdings,  does  not  affect  the  rights 
of  the  preferred  stockholders  as  to  previous  arrears  of  dividends;  as  a  result 
of  such  reduction,  the  preferred  stockholders  have  a  less  number  of  shares, 
but,  as  between  themselves  and  the  other  stockholders,  they  are  still 
creditors  for  the  arrears  of  dividends  due  from  the  company  on  the 
shares  of  preferred  stock  which  they  \md  previously  held,  and  are  enti- 
tled to  be  paid  such  arrears,  with  the  stipulated  interest  thereon,  before 
any  of  the  surplus  profits  can  be  appropriated  to  a  dividend  upon  the 
common  stock. 

3.  Resolution  of  Board  of  Directors  Directing  Payment  of 
Arrears  of  Dividends  on  Reduced  Preferred  Stock  and  Also  on 
Common  Stock.  A  subsequent  resolution  of  the  board  of  directors, 
adopted  after  such  corporatioa  had  accumulated  a  surplus  of  profits, 
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directing  the  payment  of  the  amount  due  to  the  preferred  stockholders  in 
full  of  liividends  upon  their  reduced  stock,  with  interest  thereon  from  the 
time  the  last  dividend  had  heen  paid  and  also  declaring  a  dividend  on  the 
common  stock,  is  invalid  and  cannot  be  sustained;  it  was  the  duty  of  the 
directors  in  dividing  the  surplus  profits  to  apply  them,  in  first  order,  lo 
the  satisfaction  of  the  debt  to  the  preferred  stockholders  for  the  arrears  of 
dividends  on  the  whole  number  of  their  shares  outstanding  during  the 
three  years  prior  to  the  reduction  of  the  capital  stock,  with  the  stipu- 
lated interest  accrued  thereon. 

4.  Reduction  of  Capital  Stock  —  Surplus  Created  Thereby  Can- 
not Be  Applied  upon  Arrears  op  Dividends  Dub  to  Prbferiusd 
Stockholders.  The  preferred  stockholders  have,  however,  no  right  to 
any  surplus  created  by  the  reduction  of  capital  stock;  such  surplus  cannot 
be  regarded  as  "  surplus  profits  arising  from  the  business  of  the  corpora- 
tion," since  it  is  not  within  the  intendment  of  the  agreement  with  respect 
to  dividends  on  the  preferred  stock,  and  its  distribution,  when  made,  can 
only  be  legally  effected  by  dividing  it  among  all  the  stockholders  ratably 
and  without  preference,  so  that  it  is  not  applicable  to  the  claim  of  the 
preferred  stockholders  for  the  arrears  of  unpaid  dividends. 

Bcib^rU  v.  Bcb^U-  Wicks  Co.,  103  App.  Div.  118,  reversed. 

(Argued  February  12»  1900;  decided  March  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  1,  1905,  upon  the  submission  of  a  controversy  under 
section  1279  of  the  Code  of  Civil  Procedure. 

It  appears  that  the  defendant  was  duly  incorporated  under 
the  Business  Corporations  Law,  for  the  manufacture  and  sale 
of  clotliing,  in  1895,  with  a  capital  stock  of  $200,000,  divided 
into  2,000  shares;  500  shares ($50,000)  being  preferred  stock, 
and  1,500  shares  ($150,000)  being  common  stock;  each  share 
being  of  the  par  vahie  of  $100. 

The  certificate  of  incorporation  provided  that  "  out  of  the 
surplus  profits  arising,  from  the  business  of  the  corporation 
the  holders  and  owners  of  tlie  preferred  stock  shall  be  first 
entitled  to,  and  be  paid  each  year,  a  dividend  equal  to  six  per 
cent,  *  *  *  payable  in  equal  semi-annual  payments, 
before  any  dividends  shall  be  paid  on  the  common  stock ; 
such  dividend  shall  be  cumulative,  and,  in  case  of  non-payment, 
shall  bear  interest  at  the  rate  of  six  per  cent  from  the  date 
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when  payable.     All  the  remaining  surplus  profits  of  such  cor- 
poration shall  belong  to  the  common  stock,  and  be  divided 
among  the  holders  and  owners  thereof,  as  the  board  of  direct- 
ors shall  direct.     In  all  other  respects   the    preferred   andll  ^ 
common  stock  shall  be  alike."  ' 

On  the  16th  day  of  April,  1898,  the  capital  stock  of  the 
corporation  was  duly  increased  to  $300,000,  divided  into 
$75,000  of  preferred  stock  and  $225,000  of  common  stock ; 
represented  by  3,000  shares  of  the  par  vahie  of  $100,  each. 
There  was  no  change  made  in  the  form  of  the  certificate  of 
incorporation  in  the  preference  of  the  preferred  stock.  All 
of  the  stock  was  duly  issued  and  paid  for  in  cash  at  par. 

Prior  to  July  1st,  1901,  the  plaintiff  became  the  owner  of 
250  shares,  or  $25,000,  of  the  preferred  stock  of  the  defend- 
ant and  held  a  certificate  therefor.  The  certificate  provided, 
as  before,  that  the  owners  of  the  preferred  stock  of  the  com- 
pany were  entitled  to  an  annual  dividend  of  six  per  cent, 
payable  in  equal  semi-annual  payments  out  of  the  surplus 
profits  of  the  company,  before  any  dividend  was  payable  on 
the  common  stock ;  that  such  dividend  on  the  preferred  stock 
was  cumulative  and,  in  case  of  non-payment,  should  bear 
interest  at  the  rate  of  six  per  cent  from  the  date  when  pay- 
able ;  that  all  the  remaining  surplus  profits  of  the  company 
should  belong  to  the  common  stock  and  that  in  all  others 
respects  the  preferred  and  common  stock  were  alike. 

From  July,  1901,  to  June  25, 1904,  the  defendant  had  made 
no  surplus  profits  from  its  business  and  its  capital  of  $300,000 
had  become  impaired  to  the  extent  of  $90,861.85.  On  the 
latter  date,  the  defendant  duly  reduced  its  capital  stock  from 
$300,000  to  $200,000,  divided  into  $50,000  of  preferred  stock 
and  $150,000  of  common  stock,  and  the  corporate  capital  was 
as  it  had  -been  prior  to  the  increase  of  April,  1898.  This 
reduction  left  a  surplus  of  $9,138.15  over  the  capital  stock  of 
$200,000. 

The  plaintiff  voted  against  the  reduction  of  the  capital 
stock  of  the  defendant ;  hut  after  the  said  reduction,  and  in 
October,  1904,  she  surrendered  her  certificate  for  250  shares, 
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($25,000),  of  prefeiTed  stock  and  received  a  new  certificate, 
in  the  same  form,  for  166  shares  and  scrip  for  fractional  parts 
of  a  share.  Through  purchase  of  additional  scrip  and  the 
exchange  thereof  she  now  liolds  certificates  for  167  shares, 
($16,700),  of  the  preferred  stock.  Semi-annual  dividends,  at 
the  rate  of  six  per  cent  per  annum,  were  paid  upon  the  pre-' 
ferred  stock  up  to  July  Ist,  1901.  Since  tliat  time  none  had 
been  paid  upon  such  stock  until  December,  1904.  Between 
June,  1904,  when  the  capital  stock  was  reduced,  and  Decem- 
ber Ist,  1904,  tlie  defendant  gained  surplus  profits,  to  the 
amount  of  $15,087.40. 

On  December  20th,  1904,  the  board  of  directors  adopted  a 
resolution  directing  "  the  amount  due  to  the  preferred  stock- 
holders in  full  of  dividends  and  accrued  interest  thereon  to 
December  1st,  1904,  upon  the  $50,000  preferred  stock  of  the 
company,  be  paid  January  2d,  1905,  to  tlie  preferred  stock- 
holders of  record  December  26th,  1904."  The  board,  further, 
declared  a  dividend  of  one  per  cent  upon  tlie  $150,000  of 
common  stock,  payable  on  JVlay  Ist,  1905. 

The  dividends  declared  on  the  preferred  stock  included  all 
the  dividends,  to  which  the  plaintiff  was  entitled  upon  her 
then  holding  of  $16,700  of  preferred  stock,  and  the  interest 
accrued  thereon  from  the  time  the  last  dividend  had  been 
paid  up  to  December  1st,  1904.  The  plaintiff  claims  that  she 
was  entitled  to  be  paid  the  dividends  payable  on  $25,000  of 
preferred  stock  up  to  June  25th,  1904,  the  date  of  the  reduc- 
tion of  the  capital  stock,  cumulatively ;  so  that  interest  should 
be  added  to  each  unpaid  dividend  from  the  date  when  pay- 
able upon  such  amount  of  preferred  stock.  Tlie  Appellate 
Division,  in  the  fourth  department,  awarded  judgment  to  the 
defendant  and  the  plaintiff  ha.«%  appealed  to  this  court. 

II.  J,  Cookinhatn  for  appellant.  The  $9,138.15  item  in 
the  statement  of  June  25,  1904,  is  surplus  earnings.  {Wil- 
liams V.  TT.  U.  Td,  Co.,  93  X.  Y.  162;  PeopUex  rel.  S. 
Mfg,  Co,  V.  Weiaple,  78  Ilun,  63  ;  PeopU  ex  rel.  A.  A.  <&  T. 
Co.  V.  Hoherts,  82  Ilun,  313  ;  Christensen  v.  Eno,  106  N.  T. 
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97;  M.,  etc..  Bank  v.  Towmeml,  5  Blatclif.  [U.  S.]  315; 
Farriiigion  v.  Tenriessee^  95  U.  S.  679  ;  Strong  v.  B.  C. 
R,  B,  Co.,  93  N.  Y.  426.)  Plaintiff  is  entitled  to  receive, 
on  the  $25,000  preferred  capital  stock  held  by  her  up  to 
June  25,  1904,  seini-annnal  dividends,  at  the  rate  of  six 
per  cent  per  annum,  with  interest  thereon  from  the  date 
when  the  same  should  have  been  paid  up  to  the  time  of 
payment,  before  any  dividend  can  be  paid  on  the  common 
stock.  {Ernst  v.  E.  M.  I.  Co.,  24  Misc.  Rep.  583 ;  Kent  v. 
Q.  S.  M.  Co.,  78  N.  Y.  159 ;  Einstein  v.  B.  O.  <&  E.  Co., 
146  N.  Y.  46 ;  Sutherland  v.  Olcott,  95  N".  Y.  100;  Camp- 
Ml  V.  A.  Z.  Co.,  122  N.  Y.  455  ;  Stoddard  v.  Lum,  159  IST.  Y. 
265  ;  Howarth  v.  Angle,  162  N.  Y.  179  ;  Bichnond  v.  Irons, 
121  U.  S.  27 ;  Wood  v.  Lary,  47  Hun,  550 ;  Prouty  v.  M. 
8.  &  N.  I.  B.  B.  Co.,  1  Hun,  655.) 

William  Keman  for  respondent.  The  surplus  of  $9,138.15 
produced  by  the  reduction  of  the  capital  stock  of  the  corpora- 
tion was  a  surplus  of  capital ;  it  was  not  surplus  profits  or  sur- 
plus earnings,  out  of  wliich  dividends  upon  the  preferred 
stock  could  be  paid  as  claimed  by  the  plaintiff.  (L.  1890,  ch. 
567 ;  L.  1892,  ch.  688,  §§  23^6  ;  Penal  Code,  §  594 ;  Taylor  on 
Corp.  §  565 ;  Cook  on  Corp.  [5th  ed.]  §§  271,  546 ;  Seeley  v. 
iT.  Y.  E.  Bank,  8  Daly,  400  ;  78  N.  Y.  608 ;  Strong  y.  B.  C 
T.  B.  B.  Co.,  93  N.  Y.  426 ;  Merz  v.  /.  C.  Co.,  87  Ilun,  440 ; 
WiUiams  v.  W.  TJ.  T.  Co.,  93  N.  Y.  162 ;  Peoi^le  v.  L.  Ins. 
Co.,  92  N.  Y.  458;  St.  John  v.  E.  B.  B.  Co.,  10  Blatchf. 
[U.  S.]  271;  22  Wall.  136;  iV^.  T.,  Z.  E.  d&  W.  B. 
B.  Co.  V.  Nickalls,  119  U.  S.  296,  308;  M.  B.  B.  Co. 
V.  Tennessee,  153  U.  S.  486.)  Plaintiff  is  not  entitled  to 
dividends  on  the  wliole  of  the  $25,000  of  her  preferred 
capital  stock  from  July  1,  1901,  the  date  to  which  dividends 
were  paid,  to  June  25,  1904,  when  her  said  stock  was  reduced 
to  $16,700.  She  is  entitled  to  siicli  dividends  on  the  said 
$16,700  of  stock  now  held  by  her,  and  which  dividends  were 
declared  to  her  by  the  defendant  December  20, 1904 ;  but  she 
is  not  entitled  to  any  dividend  on  the  $8,300  of  said  stock 
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canceled  by  reduction  of  the  capital  stock  of  the  defendant 
{Sedey  v.  iV^.  Y.  E,  Bank,  8  Daly,  400 ;  Strong  v.  B.  C.  T. 
R,  R.  Co,,  93  N.  Y.  420 ;  Merz  v.  L  C,  Co.,  87  Hun,  440 ; 
Williania  v.  IF.  U.  Tel.  Co.,  93  N.  Y.  162;  PeopU  v.  Z. 
Ins.  Co.,  92  ]Sr.  Y.  458.) 

Gbat,  J.  From  the  foregoing  facts,  which  the  parties  have 
stipulated  as  resuming  the  whole  situation,  it  is  apparent  that 
our  consideration  of  this  appeal  is,  in  no  degree,  embarrassed 
by  any  question  of  the  power  of  the  directors  to  increase  the 
capitalization  of  this  company  in  1898,  or  to  reduce  it  in 
1904.  In  each  case,  we  may  assume,  it  was  duly  and  legally 
effected  and  the  only  question  is  whether  when,  subsequently 
to  the  reduction  of  the  capital  stock  in  June,  1904,  a  distribu- 
tion of  tlie  surplus  profits  was  declared,  the  plaintiff,  as  a  pre- 
ferred stockholder,  was  entitled  to  be  paid  for  arrears  of  divi- 
dends, payable  during  the  years  prior  to  the  reduction,  upon 
the  167  shares  of  preferred  stock,  of  which  she  was  then 
the  actual  holder,  or  upon  the  250  shares  of  which  she  had 
previously  been  the  holder. 

Wlien,  in  1898,  the  capital  stock  was  increased  to  3,000 
shares,  or  $300,000,  the  plaintiff  became  the  holder  of  250 
shares  of  preferred  stock  and  slie  received  the  six  per  cent 
dividends  thereon  down  to  July  1st,  1901.  From  that  time 
down  to  June,  1904,  the  company  made  no  surplus  profits 
from  its  business ;  the  capital  had  become  impaired  to  the 
extent  of  upwards  of  $90,000  and  no  dividends  had  been 
,  declared  to  its  stockholders.  A  reduction  of  the  capital  stock 
being  then  resoJved  upon,  it  was  accomplished,  so  as  to  estab- 
lish it  at  its  former  amount  of  2,000  shares,  or  $200,000. 
Thereafter,  the  business  prospered  ;  so  that,  in  the  following 
six  montlis,  the  earnings  had  so  increased  as  tosliow  a  surplus 
of  profits  accumulated  in  the  corporate  treasury  and  the 
directors  resolved  to  distribute  them  by  way  of  a  dividend. 
By  their  resolution,  a  payment  was  to  be  made  of  "  the  amount 
due  to  the  preferred  stockliolders  in  full  of  dividends  and 
accrued   interest  thereon   to   December   1,  1904,  upon  the 
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$50,000  preferred  stock  of  this  company,"  etc.,  and  a  further 
dividend  of  one  per  cent  was  declared  upon  the  common 
stock.  The  payment  to  the  preferred  stockholders,  however, 
as  to  arrears  of  dividends  being  made  upon  the  number  of 
shares  as  reduced,  the  complaint  of  this  appellant,  in  effect,  is 
that  the  defendant  has  measured  its  obligation  to  its  preferred 
stockholders,  with  respect  to  the  past,  by  the  amount  of  their 
present  holdings ;  whereas  its  obligation  upon  that  much  of 
the  preferred  stock,  which  had  been  theirs  prior  to  the 
reduction  of  the  capital  stock,  had  never  been  fulfilled,  nor 
released. 

In  the  charter  and  in  the  certificates  issued  to  the  preferred 
stockholders,  it  was  stated,  most  explicitly,  what  was  the 
nature  of  the  preference,  which  was  accorded  to  that  class  of 
stockholders ;  namely,  to  be  paid  "  out  of  the  surplus  profits 
arising  from  the  business  of  the  corporation  *  *  *  a 
dividend  equal  to  six  per  cent  per  annum  on  the  preferred 
stock,  payable  in  equal  semi-annual  payments,  before  any 
dividend  shall  be  paid  on  the  common  stock  ;  such  dividend 
on  the  preferred  stock  shall  be  cumulative  and  in  case  of  non- 
payment shall  bear  interest  at  the  rate  of  six  per  cent  per 
annum  from  the  date  when  payable."  This  was  a  valid  con-  ^ 
tract  between  tlie  company  and  the  preferred  stockholders, 
which  was  binding  upon  all  other  stockholders.  (Kent  v. 
Quicksilver  Mining  Co.^  78  N.  Y.  159, 180.)  Each  class  of 
stock  was  a  part  of  the  whole  capital  stock  and  both  classes 
were  made  by  the  charter  alike,  in  all  respects,  except  in  the 
one  respect  that  the  preferred  stock  was  entitled  to  have 
"  the  surplus  profits  arising  from  the  business"  appropriated, 
in  first  order,  to  the  payment  of  six  per  cent  dividends,  cumu- 
latively. Now  this  was  as  much  an  agreement  of  the  common ( 
stockholders,  as  it  was  the  agreement  of  the  corporation  and  • 
the  right  of  the  preferred  stockholder  was  inviolable.  It. 
assured  to  him,  in  effect,  that  if  the  corporate  earnings  failed 
to  show  surplus  profits  sufficient  to  pay  a  dividend  due  on  the 
preferred  stock,  to  the  extent  of  the  default  in  payment  and 
of  the  accruing  interest  thereon,  there  would  be  a  specific 
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charge  npon  all  subsequent  surplus  pi'ofits  gained  by  the 
company.  In  other  words,  the  dividends  agreed  to  be  paid 
upon  such  shares  of  stock  were  a  charge  upon  the  profits 
of  the  company  for  all  time  and  all  arrears  of  such  divi- 
dends, with  accrued  interest,  were  to  be  paid  out  of  any 
moneys  applicable   to   such   payment  before   any  payment 

\  should  be  made  to  the  common  stockholders.  {Boardrnan  v. 
Z.  S.  dh  M.  S.  E.  Co,,  84:  N.  Y.  157;  Sturge  v.  E.  N.  R. 
E.  Co,,  31  Eng.  L.  &  Eq.  406 ;  Henry  v.  G,  N.  E.  Co.,  3 
Jurist  [N.  S.],  part  1, 1117.)     This  right,  necessarily,  survived 

1  the  reduction  of  the  capital  stock,  as  to  previous  arrears 
of  dividends ;  unless  the  obligation  of  the  company  had,  in 
some  way,  been  diocharged.  Concededly,  it  survived  as  to  the 
preferred  stock  in  its  reduced  amount  and  what  was  there  in 
the  action  of  reducing  the  capital  stock,  which  was  operative 
to  cancel  it  as  to  the  arrears  of  unpaid  dividends  upon  the 
shares  of  stock  which  were  retired,  or  cut  off,  by  the  reduc- 
tion ?  The  Stock  Corporation  Law,  (Chap.  688,  §  44),  author- 
ized the  reduction  to  be  made ;  but  that  statute  and  the  pro- 

^  ceedings  under  it  could  not  affect  any  vested  right,  nor  impair 
the  force  of  any  corporate  obligation.     Nor  was  it  intended  to 

*  accomplish  any  such  thing ;  or  any  thing  more  than  to  author- 
ize the  holders  of  a  majority  of  the  stock,  when  the  circum- 
stances seemed  to  them  to  justify  it,  to  increase,  or  to  reduce, 

V  the  amount  of  the  capital  stock.  Its  reduction  left  the  affairs 
and  obligations  of  the  corporation  just  as  they  had  been,  with 
the  sole  difference  of  the  lessened  capitalization  of  the  concern. 
There  would  still  remain  the  obligation  of  the  corporation 
upon  any  unperformed  agreement ;  for  no  obligation  was 
satisfied  thereby.  Its  agreement  to  pay  dividends  on  the  pre- 
ferred stock  had  not  been  fulfilled  and,  so  long  as  the  cor- 
poration was  a  going  concern,  this  default  created  an  indebt- 
edness, which  was  payable  whenever,  in  the  future,  it  should 
accumulate  surplus  profits  from  tlie  conduct  of  the  business. 

The  preferred  stockholders,  as  the  result  of  the  reduction  of 
capital  stock,  would  hold  a  less  number  of  shares ;  but  thej' 
would  still  be  creditors  for  the  arrears  of  dividends  due  by 
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the  company  on  the  shares  of  preferred  stock,  which  they  had 
previously  held.  They  may  not  have  been  creditors  of  the 
corporation,  in  a  technical  sense ;  but,  as  between  themselves 
and  other  stockholders,  they  were  as  creditors,  with  demands 
to  be  fully  paid  certain  arrears  of  dividends  before  any  of  the '. 
surplus  profits  should  be  appropriated  to  a  dividend  upon  the  j 
common  stock.  The  common  stockholders  held  their  shares/ 
of  stock  subject  to  that  prior  charge  upon  the  net  earnings.' 
No  acts  of  theirs  could  destroy  that  right  and  it,  of  course,  inj 
no  wise,  depended  upon  any  declaration  of  the  board  of 
directors.  Directors  have  a  wide  discretion  in  the  manage- 
ment of  the  corpoi-ate  affairs  and  their  declaration  of  a  divi- 
dend from  surplus  assets,  when  honestly  exercised,  will  not  be 
interfered  with  by  the  courts ;  but  that  does  not  mean  that 
they  have  the  power  to  dLscriminate  in  the  division  of  the 
surplus  to  the  impairment  of  any  prior  right  thereto. 

When  the  defendant's  directors  met,  in  December,  1904, 
to  act  upon  the  question  of  dividends,  their  duty  was,  in  divid- 
ing the  surplus  profits,  to  apply  them,  in  first  order,  to  the 
satisfaction  of  the  debt  to  the  preferred  stockholders  for 
arrears  of  dividends  on  the  whole  number  of  their  shares, 
which  were  outstanding  during  the  three  years  prior  to  July, 
1904,  before  the  capital  stock  was  reduced.  For  the  purpose 
of  such  a  dividend,  however,  only  such  surplus  as  reprer 
sented  the  profits  of  the  business  could,  legally,  be  availed  of, 
and  this  brings  us  to  consider  the  question  of  the  dispositiofi 
of  the  surplus  of  capitiil,  left  upon  the  reduction  of  the  capi- 
tal stock,  which  the  appellant  claims  to  be  equivalent  to  surj 
plus  profits  and,  hence,  to  be  appHcable  upon  the  company's 
debt  to  the  preferred  stockholders  for  arrears  of  dividends. 
As  it  has  been  stated,  the  capital  of  the  defendant  had  become 
impaired,  by  June,  1904,  to  the  extent  of  $90,861.85,  and 
this  necessitated  the  reduction  as  then  effected.  The  reduc- 
tion to  $200,000,  thus,  left  the  sum  of  $9,138.15,  which  was  an 
excess,  or  surplus,  of  capital.  Whether  it  consisted  in  funds, 
or  in  property,  we  are  not  informed  and  it  is  not  material  to 
oar  consideration.     We  may  assume  that  the  directors  could 
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have  converted  it  into  cash  and  have  distributed  it  by  way  of 
dividends;  but  the  preferential  right  of  the  preferred  stock- 
\/     holdere  did  not  reach  to  a  distribution  of  that  which  was  capi- 
I  tal,  nor  create  any  clmrge  upon  capital.     That  which  consti- 
J  tutes  tlie  capital  stock  of  a  corporation  belongs  to  all  of  its 
stockholders,  proportionately  to  their  holdings.     It  is  divided 
into  shares  and  each  share  represents   the   holder's  propor- 
tionate interest.     {Jermaiyi  v.  Z.  S,  c&   M.   S,   Ji.    Co.y   91 
N.   Y.  492.)     Upon  dissolution,  or  in  liquidation,  it  entitles 
^     him  to  share  ratably  in  the  assets.     If  the  directors  had  under- 
taken to  divide  this  surplus  of  capital,  it  was  apportionable, 
.  I    only,  among  all  the  stockholders  ratably.     The  statute  con- 
templated nothing  else  than  that.     Indeed,  it  is  inferable,  per- 
haps, that  the  only  authorization  to  dispose  of  such  corporate 
property   is   to   return   it  to  the  stockholders.     The  statute 
reads,  (Stock  Corporation  L:nv,  §  46),  "If  the  capital  stock  is 
reduced,  the  amount  of  capital  over  and  above  the  amount  of 
the  reduced  capital  shall,  if  the  meeting  or  consents  so  deter- 
mine or  provide,  be  returned  to  the  stockholders  pro  rata, 
at  such  times  and  in  such  manner  as  the  directors  shall  deter- 
I  mine."     But,  assuming  that  the  directors  in  their  discretion- 
I  ary  mana^^ement  of  tlie  company's  affairs,  concluded,  and  were 
\       (  empowered,  to  distribute  this  surplus  of  capital,  the  preferred 
1  stockholders  would  have  no  legal,  or  equitable,  claim  upon  it 
in  satisfaction  of  past  due  and  unpaid  dividends.     That  was 
Wiot  the  contract.     Their  only  right  would  be  to  share  in  such 
a  distribution  ratably  with  the  common  stockholders.    {Strong 
V.  Brooklyn  C.  T.  It  i?.  Co,,  93  N.  Y.  at  p.  435.)     The  char- 
N     ter  and  the  contract  made  them  alike  in  all  respects  except 
as  to  dividends.     Dividends,  as  the  rule,  are  not  payable  out 
of  the  capital  of  a  corporation ;  but  only  from  the  surplus 
profits  arising  from  the  business  carried  on  and  that  was  the 
contract  here.     Wlien  the  property  of  a  corporation  has  accu- 
mulated  in  excess  of  its  chartered  capital,  the  excess  may  be 
regarded  and  dealt  with  Jis  constituting  a  surplus  of  profits. 
For  a  fuller   discussion   of  such   questions,  I  may  refer  to 
the   eases    of    Kent  v.  Quicksilver  Mining  Co,,  (T8  N.  T. 
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159,  179);  WiUlanis  v.  Western  Union  Telegraph  6V>.,  (93 
ib.l62, 188,  191,  102);  Strong  v.  Brooklyn  C.  T.  R,  R,  Co., 
(93  ib.  426,  433,  435)  and  Beverhhje  v.  N.  Y.  E,  R.  7?.  Co., 
(112  ib.  1).  In  the  present  Ciise,  it  must  be  borne  in  mind 
that  the  $9,138.15  remained  in  the  corporate  accounts,  after 
the  reduction  of  capital  stock,  as  a  portion  of  tiie  former  capi- 
tal and  it  was,  in  no  sense,  like  an  excess  of  property,  which 
had  been  accumulated  in  the  conduct  of  tlie  business  beyond 
the  fixed  capital.  It  did  not  represent  "  surplus  profits  aris- 
ing from  the  business;"  it  was  not  within  the  intendment  of 
tlie  agreement  with  respect  to  dividends  on  the  preferred 
stock  and  its  distribution,  when  made,  could  only  be  legally 
effected  by  dividing  it  among  all  the  stockholders  ratably  and 
without  preference.  (See  Seeley  v.  If.  Y.  Exchange  Bank, 
8  Daly,  400 ;  affd.  on  opinion  below,  78  N".  Y.  608,  and  Cook 
on  the  Law  of  Stock,  etc.,  §  278.) 

I  have,  therefore,  reached  the  conclusion  as  to  this  surplus 
of  capital,  left  on  hand  af ter'the  reduction  of  the  capital  stock 
from  $300,000  to  $200,000,  that  it  was  not  applicable  to  the 
claim  of  the  preferred  stockholders  for  the  arrears  of  unpaid 
dividends.     I  am,  equally,  clear  in  the  conclusion  that,  in 
making  the  distribution  of  the  surplus  profits  arising  from  J 
the  conduct  of  the  business,  the  directors  were  obliged  to  \ 
apply  them,  in    first   order,    towards   the  satisfaction  of  all 
claims,  which  the  preferred  stockholders,  at  any  time,  held  ( 
against  the  company,  based  upon  arrears  of  unpaid  dividends  ! 
and  the  stipulated  interest  accrued  thereon.     Such  was  the,* 
express  obligation  of  the  corporation ;  which,  so  far  as  the ' 
record  shows,  has  never  been  discharged  or  released. 

I  advise  the  reversal  of  the  judgment  appealed  from  and 
that  the  plaintiff  appellant  have  judgment  against  the  defend- 
ant respondent  entitling  her  to  be  paid,  from  the  surplus  profits 
arising  from  the  corporate  business,  the  annual  dividends  of 
six  per  cent  per  annum  in  arrears  upon  her  250  shares,  or 
$25,000,  of  preferred  stock  up  to  June  25th,  1904,  and  on 
her  167  shares,  or  $16,700,  of  such  stock  thereafter,  with  i 
interest  at  the  rate  of  six  per  cent  j)er  annum  from  the  date 
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wlien  each  dividend  was  payable  until  the  date  of  payment, 
before  any  dividend  is  paid  upon  the  common  stock,  with  costs 
to  the  appellant  in  both  courts. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Willard  Bartlett  and 
Chase,  JJ.,  concur ;  Edward  T.  Bartlett,  J.,  dissents. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  Henry 
Metcalf,  Respondent,  v.  Willfam  MoAdoo,  as  Police 
Commissioner  of  the  City  of  New  York,  Appellant. 

1.  New  York  City  -—  Retirement  op  Policeman  for  Disability. 
The  phrase  **  unfit  for  duty,"  as  used  in  section  1^55  of  the  charter  of  the 
city  of  New  York  (L.  1901,  ch.  466),  authorizing  the  compulsory  retire- 
ment of  police  officers,  means  their  inability  to  discharge  with  average 
efficiency  the  duties  of  the  respective  grades  to  which  they  belong.  The 
fact,  therefore,  that  a  policeman  is  unable  to  perform  full  police  duty,  or 
every  conceivable  duty,  does  not  of  itself  render  him  liable  to  retirement. 

2.  Certificate  Must  Br  Signed  by  Examining  Surgeons  as  Indi- 
viduals, Not  as  a  Board.  The  certificate  of  disability  directed  by  the 
statute,  "of  so  many  of  the  police  surgeons  as  the  police  commissioner 
may  require,"  must  be  the  personal  act  of  each  surgeon  who  aids  in  mak- 
ing it,  not  one  that  may  conceal  the  persons  acting  through  the  signatures 
of  the  officers  of  a  board. 

3.  Insufficiency  of  Certificate.  An  order  of  the  police  commis- 
sioner of  the  city  of  New  York  dismissing  a  policeman  from  the  force 
and  placing  him  on  the  pension  list,  based  upon  a  certificate  of  the  board 
of  surgeons  that  he  was  "  unfit  for  the  performance  of  full  police  duty," 
which  was  authenticated  only  by  the  signatures  of  the  president  and  sec- 
retary, is  without  jurisdiction  through  lack  of  the  proper  statutory  cer- 
tificate of  disability,  and  such  policeman  is  entitled  to  reinstatement. 

People  ex  rel.  Metcalf  v.  McAdoo,  109  App.  Div.  892,  affirmed. 

(Argued  February  27,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  29,  1905,  which  aflSrmed  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus  to  compel  the 
defendant  to  restore  the  relator  to  active  duty  as  a  sergeant  of 
police  in  the  city  of  New  York. 
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The  relator  is  a  veteran,  who,  after  four  years  of  service  as 
a  soldier  in  the  Civil  war,  on  the  29th  of  October,  1866,  was 
appointed  a  patrolman  in  the  police  force  of  the  city  of  New 
York.  In  1869  he  was  promoted  to  tlie  position  of  rounds- 
man and  in  1876  to  that  of  sergeant.  He  continued  to  serve 
in  that  capacity  until  the  9th  of  May,  1905,  when,  without  a 
^y.ring_and  ag^nst  his  protest,  he  was  dismissed  from  the 
lorc^ff^niel^fcKce  commissioner  under  the  following  circum- 
stances :  On  the  2l8t  of  February,  1905,  the  commissioner 
ordered  the  "Board  of  Surgeons"  to  convene  at  a  time  and 
place  named  "for  tlie  purpose  of  examining  such  members  of 
the  police  force  as  may  be  designated  by  the  Commissioner  in 
reference  to  their  physical  condition  aiid  ability  to  perform 
full  police  duty."  The  relator  was  ordered  before  the  board 
and  was  examined  by  three  surgeons  in  the  presence  of  the 
other  members.  As  the  examination  proceeded  the  result 
'*  was  called  out  to  the  secretary  "  and  "  such  of  the  surgeons 
who  deemed  it  necessary  personally  verified  the  examination 
made  by  the  committee."  On  the  same  day  the  board 
reported  to  the  commissioner  that  "  as  a  result  of  said  exami- 
nation it  was  moved,  resolved  that  we  find  Sergeant  Henry 
Metcalf  unfit  for  the  performance  of  full  police  duty  by  rea- 
son of  obesity,  fatty  heart  and  poor  circulation."  At  the  same 
time  the  board  by  resolution  made  the  following  certificate : 
"  The  Board  of  Surgeons  of  the  Police  Department  of  the 
city  of  New  York  do  hereby  certify  that  Sergeant  Henry 
Metcalf  of  the  82nd  Precinct  is  permanently  disabled  so  as  to 
be  unfit  for  police  duty ;  that  the  cause  of  such  disability  is 
obesity,  fatty  heart  and  poor  circulation ;  that  the  nature  of 
such  disability  is  permanent;  that  the  extent  of  such  dis- 
ability is  such  as  to  unfit  him  for  the  performance  of  full 
police  duty ;  that  the  said  disability  was  incurred  or  sustained 
by  the  said  Sergeant  Henry  Metcalf  whilst  in  the  actual  per- 
formance of  police  duty  and  by  reason  of  the  performance  of 
such  duty  and  without  fault  or  misconduct  on  his  part." 
Neither  the  report  nor  the  certificate  was  signed  by  the  sur- 
geons who  made  the  examination,  but  simply  bvthe  president 
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and  secretary  of  the  board.  It  did  not  appear  how  many  or 
what  members  of  the  board  voted  for  either  resolution,  and 
both  of  the  officers  who  signed  the  certificate  as  well  as  tlie 
three  surgeons  who  made  the  examination  may  have  voted 
against  both  the  resolution  adopting  the  report  and  that  by 
which  the  certificate  was  made. 

In  the  month  of  May,  1895,  the  police  commissioner,  acting 
on  this  certificate,  dismissed  the  relator  from  the  force  and 
placed  him  on  the  pension  roll.  He  applied  for  a  peremptory 
writ  of  mandamus,  and  it  appeared  from  the  moving  papers 
tliat  for  the  last  fifteen  years  prior  to  his  removal  he  had  not 
lost  a  day  on  account  of  sickness,  and  during  his  entire  service 
of  thirty-eight  years  no  complaint  was  ever  made  against  him. 
In  1896  he  was  commended  by  a  special  order  of  the  superin- 
tendent for  bravery  in  saving  a  woman  and  child  from  drown- 
ing, and  in  1897  he  was  presented  with  a  medal  for  saving 
the  lives  of  several  persons.  He  had  stood  the  test  of  two 
physical  examinations  by  the  surgeons  of  the  municipal  serv- 
ice commission,  one  of  which  was  made  about  eighteen 
months  before  he  was  removed,  and  to  the  day  of  his  retire- 
ment he  did  full  police  duty.  On  Decoration  Day,  1905,  he 
marched  with  the  survivors  of  his  old  regiment  a  distance  of  . 
five  miles  without  fatigue. 

Upon  proof  of  these  facts,  among  others  which  were  not  dis- 
puted, the  Special  Term  made  an  order  commanding  the 
immediate  reinstatement  of  the  relator,  and  upon  appeal  to 
the  Appellate  Division  that  order  was  unanimously  affirmed. 
The  police  commissioner  now  appeals  to  this  court. 

John «/".  Delanyy  Corporation  Comisel  (James  D.  Bell  of 
counsel),  for  appellant.  The  certificate  upon  wliich  the  appel- 
lant acted  was  in  the  form  required  by  the  charter,  as  it  con- 
tained the  facts  specified  therein,  and  the  objections  to  it  are 
not  well  founded.  (L.  1901,  ch.  466,  §§  355,  357 ;  People  ex 
rel,  Appel  v.  Casey,  66  App.  Div.  211.)  The  certificate  on 
which  appellant  acted  in  corapulsorily  retiring  the  relator  is 
the  certificate  of  so  many  of  the  police  surgeons  as  he  required 
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to  make  it,  and  is  in  substantial  compliance  with  the  provisions 
of  the  charter  (L.  1901,  ch.  466,  §§  294,  357).  The  certifi- 
cate  of  relator's  disability  was,  therefore,  made  by  the  police 
snrgeons  in  substantial  compliance  with  the  charter  provisions ; 
the  action  of  the  police  commissioner  based  thereon  was  within 
his  jurisdiction,  and  relator's  compulsory  retirement  was  legal 
and  effectual.  {People  ex  rel,  Kennedy  v.  Brady ^  166  N.  T. 
44;  Matt&r  of  Chiden,  171  N.  Y.  629.) 

Alfred  E,  Sander  for  respondent.  Assuming  that  there  is 
a  provision  in  law  for  the  compulsory  retirement  of  a  Civil 
war  veteran,  it  has  not  been  complied  with  in  the  case  of  this 
relator.  {People  ex  rel.  Mitchell  v.  Martin^  143  N.  Y.  407 ; 
Matter  of  Guess^  16  Misc.  Rep.  306 ;  Matter  of  Freely  38 
N.  Y.  Supp.  143 ;  148  N.  Y.  165 ;  Merrill  on  Mandamus, 
§  274 ;  Spelling  Extr.  Rel.  §  1664 ;  Fiero  on  Spec.  Pro.  214, 
215 ;  People  ex  rel.  Kelley  v.  Common  Council^  77  N.  Y. 
511 ;  Matter  of  Stdlican^  55  Hnn,  288 ;  Matter  of  Pierce 
Co.^  62  N.  Y.  265 ;  People  ex  rel.  McKenna  v.  Martin^  1 
App.  Div.  420 ;  People  ex  rel.  Jordan  v.  Martin^  152  N.  Y. 
311.) 

Vann,  J.  It  is  provided  by  the  statute  governing  the  sub- 
ject that  "  any  member  of  the  police  force  being  of  the  age  of 
fifty-five  years  who  has  or  shall  have  performed  duty  on  such 
police  force  as  aforesaid  for  a  period  of  twenty  years  or  upwards, 
upon  his  own  application  in  writing,  may,  or  upon  a  certificate 
of  so  many  of  the  police  surgeons  as  the  police  commissioner 
may  require,  showing  a  member  of  whatever  age  who  has 
served  twenty  years  is  permanently  disabled,  physically  or 
mentally  so  as  to  be  unfit  for  duty,  shall,  by  order  of  the 
police  commissioner,  be  relieved  and  dismissed  from  said  force 
and  service  and  placed  on  the  roll  of  the  police  pension  fund 
*  *  *."  (Charter,  §  355.)  Section  357,  which  relates  to 
pensions,  requires  the  certificate  as  to  that  subject  to  be 
made  "  by  so  many  of  the  police  surgeons  as  the  police  board 
may  require"  and  to  set  fortli  "  tlie  cause,  nature  and  extent 
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of  the  disability,  disease  or  injury "  of  the  member  retired 
upon  pension.  It  also  provides  in  substance  that  without 
such  a  certificate  "  no  member  shall  be  retired  upon  pension 
or  be  pensioned." 

The  commissioner  had  no  power  to  remove  the  relator  with- 
out a  certificate  of  the  examining  surgeons  that  he  was  per- 
manently disabled  so  as  to  be  unfit  for  duty.  The  statute 
does  not  say  unfit  for  "full"  duty,  but  the  certificate  does, 
and  in  this  respect  it  follows  the  terms  of  the  order  requiring 
the  relator  to  be  Examined.  By  that  order  the  surgeons  were 
directed  to  make  the  examination  with  reference  to  ability 
"  to  perform  full  police  duty,"  which  is  a  material  departure 
from  the  language  of  the  statute. 

Fitness  for  police  duty  means  the  ability  to  discharge  with 
average  efficiency  the  duty  of  the  grade  to  which  the  member 
belongs.  A  large  police  force  must  have  some  members  of 
unusual  ability  who  are  peculiarly  fit  to  discharge  the  duties 
of  their  positions.  It  must  have  some  of  a  low  degree  of 
efficiency  who  are  barely  able  to  fill  the  requirements  of  the 
office.  The  statute  refers  to  neither  of  these  classes,  but  to 
the  great  mass  of  the  force,  representing  its  average  efficiency. 
This  idea  is  not  bxpressed  by  the  word  used  by  the  commis- 
sioner and  the  surgeons,  which  qualifies  and  extends  the  stat- 
ute. "  Full "  means  complete  or  the  highest  degree,  pointing 
toward  perfection.  That  is  not  the  standard  of  the  statute, 
and  the  false  standard  erected  by  the  commissioner  and  fol- 
lowed by  the  surgeons  may  have  resulted  in  injustice  to  the 
relator.  He  may  be  able  to  perform  police  duty,  as  he  has 
for  thirty-eight  years  with  a  faultless  record  of  faithful  service, 
without  being  able  to  perform  full  police  duty  or  every  con- 
ceivable duty,  including  service  on  the  mounted  squad,  for 
instance.  The  word  interpolated  is  liable  to  mislead  even  those 
who  wish  to  do  right,  and  it  may  be  made  a  pretext  to  cover 
abuses  by  those  who  wish  to  do  wrong.  As  was  well  said 
below :  "  One  physically  unfit  to  be  a  patrolman  or  a  rounds- 
man might  be  entirely  fit  to  be  an  inspector,  a  captain  or  a 
sergeant.     *     *     *     He  might  not  be  as  efficient  as  a  younger 
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man;  be  might  not  be  fit  to  do  some  minor  or  particular 
thing,  and  in  that  sense  he  might  not  be  fully  fit,  and  yet  he 
might  be  substantially  fit  for  duty  and  the  surgeons  would  in 
honesty  have  to  so  certify.  But  this  word  *  full '  in  their  cer- 
tificate may  refer  to  some  trivial  thing  for  which  they  would 
not  certify  the  subject  substantially  unfit  for  duty,  but  might 
be  persuaded  to  certify  him  unfit  for  *  full '  duty.  A  very 
little  thing  might  be  all  that  this  word  would  be  used  for.  If 
the  surgeons  may  interpolate  it,  they  are  enabled  to  make  a 
distinction  which  rests  in  their  own  minds  only  and  is  not 
revealed." 

It  is  true  that  the  forepart  of  the  certificate  uses  the  lan- 
guage of  the  statute,  but  that  general  clause,  in  accordance 
with  the  usual  rule  of  construction,  yields  to  the  specific 
words  which  follow,  so  that  the  effect  of  the  certificate  as  a 
whole  is  that  tlie  relator  .is  unfit  for  "  full  police  duty,"  which 
is  precisely  what  the  commissioner  directed  the  surgeons  to 
ascertain  and  all  that  they  stated  in  their  report  accompany- 
ing the  certificate.  The  relator  could  not  be  dismissed  simply 
for  disability  unless  he  was  at  once  placed  upon  the  pension 
roll.  (§  355.)  He  could  not  be  placed  on  the  pension  roll 
without  a  certificate  as  to  the  "  cause,  nature  and  extent  of 
the  disability."  (§  357.)  In  stating  the  extent  of  his  dis- 
ability, which  was  an  essential  part  of  the  certificate,  it  was 
described  as  "  such  as  to  unfit  him  for  the  performance  of 
full  police  duty."  The  standard  adopted,  therefore,  was  fit- 
ness to  perform  full  police  duty,  which  does  not  conform  to 
the  statute. 

Moreover,  the  statute  calls  for  the  certificate  "  of  so  many 
of  the  police  surgeons  as  the  police  commissioner  may 
require."  This  may  include  all  tlie  surgeons  on  the  force  in 
the  discretion  of  the  commissioner,  but  whether  a  part  or  all 
are  designated  the  statute  contemplates  that  each  one  selected 
and  present  shall  personally  examine,  and  that  at  least  a 
majority  of  those  examining  shall  certify  to  the  disability. 
This  requirement  is  not  satisfied  by  the  action  of  a  board, 
authenticated  only  by  the  signatures  of  the  president  and 
18 
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secretary.  Tlie  old  statute  required  a  ''certificate  of  the 
board  of  surgeons,"  but  that  was  changed  in  the  present  char- 
ter, and  it  is  the  only  material  change  made  in  the  section  in 
which  it  appeared.  No  board  is  now  created  by  law,  but 
only  by  order  of  the  commissioner,  and  the  certificate  does 
not  state  how  many  of  the  forty  police  surgeons  were  pres- 
ent, or  how  many  voted  for  the  resolution  adopting  it.  The 
statute  does  not  say  that  the  board  of  surgeons  shall  certify, 
but  that  the  surgeons  named  for  the  duty  shall  certify,  which 
means  that  they  shall  personally  make  the  statement  in  writ- 
ing on  the  responsibility  of  their  own  signatures.  A  large 
board  acting  by  resolution  and  the  vote  of  a  majority  may 
make  a  certificate  which  the  individuals  composing  the  board 
or  even  a  majority  of  them  would  not  sign.  A  weak  or  care- 
less man  may  consent  to  a  wrong  if  done  in  the  name  of 
another,  when  he  would  not  consent  to  it  over  his  own  name. 
"While  we  have  no  reason  to  believe  that  this  was  the  fact  in 
the  case  before  us,  it  is  our  duty  to  consider  what  may  be 
done  by  a  board,  as  distinguished  from  individual  action.  The 
requirement  of  a  certificate  is  a  safeguard  to  the  members  of 
the  force,  held  by  the  statute  as  a  shield  between  them  and 
compulsory  removal  without  a  trial.  It  is  not  only  an 
appeal  to  the  conscience  of  every  surgeon  who  signs  it 
to  certify  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  but  it  also  identities  those  who  sign  and  charges 
each  with  responsibility  for  his  action.  The  certificate  should 
be  the  personal  act  of  each  surgeon  who  aids  in  making  it  and 
not  one  that  may  conceal  tlie  persons  acting  through  the  sig- 
natures of  the  ofiicers  of  a  board. 

Furtlier  discussion  is  not  required,  as  both  questions  were 
fully  considered  by  the  courts  below,  and  we  announce  as  our 
conclusion  that  the  commissioner  acted  without  jurisdiction 
for  the  want  of  such  a  certificate  as  the  statute  requires.  The 
order  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Briex,  IIaioht,  "Werner  and  Hisoook, 
JJ.,  concur;  "Willard  Bartlktt,  J.,  not  sitting. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  Edward  & 
John  Bukke,  Limited,  Appellant,  v.  James  L.  Wells  et  al., 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Kespondents. 

Tax  —  Foreign  Corporation  Doing  Business  Within  the  State  — 
When  Bills  Receivable  for  Goods  Sold  in  Original  Packages  Are 
Taxable  as  Capital  Employed  Within  This  State  —  L.  1896,  Ch.  908, 
§  7.  Bills  receivable,  belonging  to  a  foreign  corporation  maintaining  an 
office  within  the  state  for  the  sale  of  its  products,  which  are  imported  int*" 
this  country  and  sold  in  the  original  packages,  are  taxable  as  capital 
employed  within  this  state  within  the  meaning  of  the  Tax  Law  (L.  1896, 
ch.  908,  §  7),  although  such  bills  are  the  proceeds  of  imported  goods  sold 
in  the  original  packages,  where  such  bills  are  not  in  transitu,  but  are 
actually,  and  in  the  regular  and  permanent  course  of  business,  held  within 
the  state  until  maturity  for  the  convenience  of  such  corporation  and  the 
proceeds,  in  part,  then  remitted  to  the  home  office  in  a  foreign  country. 

Pei^le  ex  rel.  Burke  v.  Wells,  107  App.  Div.  15,  affirmed. 

(Argued  February  26,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
22,  1905,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  and  confirming  an  assessment  of  the  rela- 
tor's property  for  the  purposes  of  taxation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edmund  Wetmore  for  appellant.  Under  the  Constitution 
of  the  United  States  neither  the  relator's  imported  goods  in 
original  and  unbroken  packages  upon  which  duties  had  been 
paid,  nor  the  proceeds  of  the  sales  of  said  goods  by  the 
importer  in  such  packages,  said  proceeds  being  merely  col- 
lected here  and  transmitted  abroad,  after  deducting  duties  and 
expenses,  were  liable  to  taxation  by  the  city  of  New  York. 
{Brown  v.  Mamjlaiid^  12  Wheat.  419  ;  Cook  v.  Pennsylvania^ 
97  U.  S.  6G6  ;  Faivhanhs  v.  V,  S.,  181  U.  S.  283  ;  People  v. 
Maring,  3  Keyes,  374;  W.  IL  TeL  Co,  v.  Alabama,  132 
U.  S.  472 ;  Fargo  v.  Micldgan,  122  U.  S.  230  ;  P.  T.  C  Co. 
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V.  Aclasis,  155  U.  S.  6S8  ;  P.  S.  S.  Co,  v.  Pennsylvania,  122 
U.  S.  326  ;  Weston  v.  Charlss,  2  Pet.  449.)  The  proceeds  of 
the  relator's  sales,  consisting  of  cash  and  bills  receivable, 
simply  collected  here  and  transmitted  abroad,  did  not  consti- 
tute capital  invested  in  business  in  this  state,  and  even  if  they 
could  be  so  regarded  they  would  still  be  exempt  from  taxa- 
tion. {Parker  Mills  v.  Cornr,  of  Taxes^  23  N.  Y.  242 ; 
People  ex  rel,  Y.  P.  Co.  v.  Barker^  23  App.  Div.  624; 
People  ex  rel,  Nat,  S,  M.  Co,  v.  Feltner^  N.  Y.  L.  J.  March 
15,  1899  ;  People  ex  rel.  F,  &  O,  Co,  v.  Wells,  42  Misc.Eep. 
423.) 

John  J.  Delany,  Corporation  Counsel  {George  S,  Coleman 
and  Curtis  A,  Peters,,  of  counsel),  for  respondents.  The 
credits  and  moneys  of  the  relator  constituted  capital  invested 
in  relator's  business  in  this  state  and  were,  therefore,  taxable. 
{People  ex  rel.  Crane  v.  Feitner,  49  App.  Div.  108  ;  People 
ex  rel,  C,  M,  Ins.  Co,  v.  Comrs,,  144']^.  Y.  485;  People 
ex  rel,  W.  V,  Tel,  Co,  v.  Tierney,  57  Hun,  361 ;  126  N.  Y. 
166 ;  People  ex  rel.  Y.  P,  Co.  v.  Barker,  23  App.  Div.  524 ; 
affd.,  155  N.  Y.  665 ;  People  ex  rel.  A,  C,  Co,  v.  Barker, 
157  N.  Y.  159 ;  People  ex  rel.  F,  cfe  0,  Co.  v.  Wells,  183 
N.  Y.  264.)  A  tax  imposed  under  section  7  of  the  Tax  Law 
upon  the  credits  and  moneys  of  the  relator  does  not  contra- 
vene any  of  the  provisions  of  the  Federal  Constitution. 
{City  of  New  York  v.  McLean,  170  N.  Y.  374;  Waring  v. 
Mayor,  etc.,  8  Wall.  110;  Woodruff  v.  Perham,  8  Wall. 
123  ;  Broion  v.  Houston,  114  U.  S.  621 ;  P,  C.  Co.  v.  Penn- 
sylvania, 141  U.  S.  18 ;  P.  T,  C.  Co.  v.  Adams,  155  U.  S. 
688.) 

Cullen,  Ch.  J.  The  relator  is  a  foreign  corporation 
engaged  at  Dublin,  Ireland,  in  the  manufacture  of  spirituous 
and  malt  liquors.  It  has  established  and  maintains  afi  office 
in  the  city  of  New  York  for  the  sale  of  its  products,  which 
are  imported  into  this  country  and  sold  in  the  original  pack- 
ages.    The  relator  made  application  under  the  statute  for 
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pennission  to  carry  on  business  in  tliis  state,  and  was  granted 
such  permission.  In  January,  1903,  it  was  assessed  for  per- 
sonal property  in  tliis  state  at  the  sura  of  $94,617.93  for  three 
separate  items  —  the  vahie  of  its  office  furniture,  $797.Gd; 
cash  on  hand  and  in  bank,  $6,122.63,  and  the  remainder  fur 
bills  receivable  lield  in  the  city  of  New  York. 

The  relator  contends  that  so  far  as  the  last  two  items  are 
concerned  they  do  not  represent  capital  employed  in  this  state 
within  the  meaning  of  our  Tax  Law,  and  further  that  as  they 
are  the  proceeds  of  sales  in  original  packages  they  are  not 
subject  to  taxation  by  the  state.  The  first  contention  we  will 
not  discuss,  as  we  deem  the  question  settled  by  the  recent 
decision  of  this  court  in  People  ex  rel.  Farcy  cfe  Oppenheim, 
Co,  V.  WelU  (183  N.  Y.  26-1).  As  the  point  presented  by  the 
relator's  second  claim  was  not  involved  or  at  least  not  raised  in 
the  case  cited,  we  will  briefly  consider  it. 

It  is  well  settled  that  while  imported  goods  are  in  the  hands 
of  the  importer  in  the  original  packages  they  are  not  subject 
to  taxation  by  the  state,  nor  can  any  tax  be  imposed  upon 
their  sale  by  way  of  a  license  tax  or  percentage  on  the  price 
for  which  they  may  be  sold.  But  though  no  tax  can  be 
imposed  either  on  the  goods  themselves  or  their  sale,  we  find 
no  authority  for  the  proposition  that  the  proceeds  of  the  sales 
have  a  similar  immunity  from  taxation.  Doubtless,  if  the 
tax  were  imposed  on  the  proceeds  as  such,  and  because  they 
were  derived  from  the  sales  of  imported  goods,  it  would  be 
invalid,  but.  if  those  proceeds  have  become  part  of  the  com- 
mon mass  of  the  property  within  a  state,  they  are  subject  to 
taxation,  of  course  without  discrimination,  the  same  as  other 
property.  In  Hibernia  Savings  <&  Loan  Society  v.  City 
and  County  of  San  Francif^co  (200  U.  S.  310),  the  Supreme 
Court  of  the  United  States  held  that  two  checks  on  the 
United  States  treasury  received  by  the  appellant  as  inter- 
est upon  certain  registered  government  bonds  held  by  it 
were  taxable,  though  the  bonds  themselves  were  exempt 
from  taxation.  Justice  BREWERthere  said  :  "Had  the  plain- 
tiff  drawn   the    money  immediately  upon    tliese   cheques  it 
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would  have  become  at  once  a  part  of  tlie  general  property  of 
the  bank,  and  the  fact  that  the  money  had  been  derived 
from  the  United  States  and  paid  to  the  bank  as  interest  on 
its  obligations  would  not  have  prevented  its  becoming  part 
of  the  general  property  of  the  bank,  and  subject  to  state 
taxation." 

The  real  question  in  this  case,  therefore,  is  whether  the 
property  on  which  the  relator  has  been  taxed,  though  belong- 
ing to  a  non-resident,  had  acquired  such  a  situs  within  this 
state  as  to  be  subject  to  taxation  —  a  question  that  does  not 
depend  on  the  source  from  which  the  property  was  derived. 
We  assume  that  if  a  non-resident  sold  within  this  state  prop- 
erty which  under  the  Federal  Constitution  was  immune  from 
taxation,  such  as  imported  goods  in  the  original  packages  or 
government  bonds,  and  forthwith  transmitted  the  proceeds  of 
the  sale  without  the  state,  the  proceeds  would  not  be  subject 
to  local  taxation  simply  because  in  the  course  of  transmission 
they  happened  to  be  physically  within  the  state  on  assessment 
or  listing  day  ;  at  least  the  legislature  has  never  attempted  to 
subject  such  money  or  property  to  taxation.  The  question 
seems  to  us  to  be  substantially  the  same  as  that  which  has 
been  several  times  presented  as  to  the  right  of  the  state  to 
tax  property  in  course  of  transportation  through  its  limits  to 
other  states,  for  we  see  no  diflEerence  in  principle  in  this 
respect  between  foreign  and  interstate  commence.  "  The  law 
on  this  subject,  so  far  as  it  concerns  interference  with  inter- 
state conmierce,  is  settled  by  several  cases  in  this  court,  which 
hold  that  property  actually  in  transit  is  exempt  from  local 
taxation,  although  if  it  be  stored  for  an  indefinite  time  during 
such  transit,  at  least  for  other  than  natural  causes,  or  lack  of 
facilities  for  immediate  transportation,  it  may  be  lawfully 
assessed  by  the  local  authorities."  {KelUy  v.  Rhoads^  188 
IT.  S.  1 ;  see  Diamond  Match  Co,  v.  Ontonagon^  Id.  82; 
Brown  v.  Ilouston^  114  id.  622 ;  Pittsburg^  etc.^  Coal  Co, 
V.  Bates,  156  id.  577.) 

The  evidence  appearing  in  this  record  as  to  the  exact  man- 
ner in  which  the  relator  carried  on  its  business  in  the  city  of 
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New  York  is  meagre,  but  the  presumption  is  that  the  deter- 
mination of  the  assessors  was  correct,  and  to  relieve  itself 
from  the  assessment  it  was  incumbent  upon  the  relator  to 
clearly  show  that  the  assessment  was  erroneous.  {People 
ex  rel.  Westchester  F,  Ins,  Co.  v.  Damenport^  91  N.  Y.  574.) 
It  is  true  that  at  one  point  in  the  return  to  the  assessors, 
the  relator's  agent  states  that  the  proceeds  of  the  sales 
of  the  goods  are  at  once  remitted  to  the  main  office  in 
Dublin  after  reserving  the  necessary  amount  for  paying 
the  expenses  of  the  business  conducted  in  the  city  of  New 
York.  But  this  is  qualified  by  the  subsequent  statement 
that  the  amounts  of  the  bills  receivable  and  bank  accounts 
are  invested  in  the  city  of  New  York.  It  was  not  denied 
that  the  notes  were  physically  in  the  state  of  New  York, 
and  it  was  admitted  upon  the  argument  that  both  the 
notes  and  open  accounts  were  held  in  New  York  nntil 
maturity,  there  collected  and  after  collection  the  proceeds 
remitted  to  Dublin.  It  is  plain  that  the  moneys  deposited  in 
bank,  so  far  as  they  are  retained  for  the  payment  of  duties 
and  expenses  of  the  New  York  office  are  in  no  sense  in  the 
course  of  transmission  abroad.  The  duties  referred  to  in  the 
statement  must  be  duties  to  be  paid  on  other  goods  which  the 
relator  might  subsequently  import  or  sell,  not  the  goods 
which  had  been  sold,  for  as  we  understand  it,  duties  must 
be  paid  in  advance  of  taking  the  goods  out  of  the  custom 
house.  We  cannot  see  that  the  condition  of  this  bank  deposit 
in  any  way  differs  from  other  bank  deposits  of  non-residents, 
and  it  seems  to  be  settled  by  authority  that  the  bank  deposits 
in  this  state  of  a  non-resident  are  subject  to  taxation  by  the 
state.  {New  Orleans  v.  Stempel^  1Y5  U.  S.  309 ;  Bldckstone 
V.  MUUr,  188  id.  189.) 

It  is  also  settled  that  the  situs  for  the  purpose  of  taxation  of 
promissory  notes  and  similar  instruments  for  the  payment  of 
money  where  the  "  debt  is  inseparable  from  the  paper  which 
declares  and  constitutes  it,"  is  the  place  where  they  are 
actually  and  physically  held.  {State  Tax  on  Foreign  Held 
Bonds,  15  Wall.  300 ;  New  Orleans  v.  Stempel  and  Black- 
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stone  V.  Miller^  supra  /  People  ex  rel.  Westbrook  v.  Board 
of  Trustees  Vil  of  Ogdensburgh,  48  N.  Y.  390.) 

Therefore,  unless  these  notes  were  in  coui'se  of  transmission 
to  the  home  office  of  the  relator  in  Dublin,  they  were  properly 
assessed.  Bat  they  were  not  in  transitu  y  they  were  held 
here  until  maturity  for  the  convenience  of  the  relator  and  the 
proceeds  in  part  then  remitted.  The  case  does  not  seem  to 
diflEer  in  principle  from  one  where  a  non-resident,  equally  for 
his  convenience,  deposits  his  securities  with  an  agent  within 
the  state  for  custody  and  collection,  and  in  such  case  it  has 
been  held  that  such  notes  and  securities  are  subject  to  taxation 
in  the  state  where  they  are  on  deposit.  {New  Orleans  v. 
Stempely  supra,)  It  is  also  to  be  observed  that  in  the  case 
before  us  the  retention  of  the  notes  in  this  state  was  not  casual 
or  exceptional,  but  in  accordance  with  the  relator's  regular  anc 
permanent  course  of  business. 

We  think  it  is  not  necessary  to  consider  whether  the  open 
accounts  present  a  different  question  from  that  involved  in 
the  notes.  As  already  stated,  it  was  incumbent  upon  the 
relator  to  distinctly  point  out  any  error  committed  by  the 
assessors,  and  if  part  of  the  bills  receivable  were  not  subject 
to  taxation,  it  should  have  shown  what  the  amount  of  that 
part  was. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Haight,  Vann,  Werner,  Willard  Bartlett  and  Hiscock, 
J  J.,  concur ;  O'Brien,  J.,  dissents. 

Order  affirmed. 


Helen  S.  Holmes,  Respondent,  v.  North  German  Lloyd 
Steamship  Company,  Appellant. 

Carriers  —  Limitation  in  Passage  Ticket  as  to  Liability  fob 
Lobs  of  Baggage.  A  provision  in  a  passage  ticket  issued  by  a  steam- 
ship company  limiting  its  liability  for  loss  of  luggage  or  personal  effects 
of  passengers  to  $100,  "unless  the  value  of  the  same  in  excess  of  that 
sum  be  declared  at  or  before  the  issue  of  this  contract,  or  at  or  before  the 
delivery  of  said  luggage  to  the  ship,  and  freight  at  current  rat^a  for 
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every  kind  of  property  is  paid  thereon,"  cannot  be  held  to  apply  to  hand 
baggage  intended  to  be  t^ken  by  the  passenger  to  her  stateroom  for  use 
during  the  voyage,  but  only  to  such  as  might  be  delivered  to  the  defend- 
ant to  remain  in  its  possession  until  delivery  at  the  termination  of  the 
voyage,  and  where  hand  baggage  delivered  to  the  company's  baggage- 
master,  at  his  direction  and  upon  his  statement  that  it  would  be  sent  to 
the  passenger's  room,  is  never  delivered,  the  loss,  if  unexplained,  estab- 
lishes a  prima  facie  case  of  negligence  and  the  company  is  liable  for  the 
full  value  of  the  lost  articles  notwithstanding  the  failure  of  the  passenger 
at  the  time  of  delivery  to  declare  the  value  thereof  or  to  pay  excess  freight 
thereon. 

Holmes  v.  North  German  Lloyd  8,  8.  Co.,  100  App.  Div.  36,  affirmed. 

(Argued  January  26,  1906;  decided  March  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supi*eme  Court  in  tlie  fourth  judicial  department,  entered 
December  20,  1904,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  without  a 
jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opiiHon. 

Joseph  Zarocqtce,  Jv.^  for  appellant.  By  accepting  the 
contract  ticket  and  failing  to  declare  the  excess  value  of  her 
luggage  and  paying  freight  thereon  the  plaintiff  precluded  her- 
self from  claiming  more  than  $100.  {Steers  v.  Z.,  N,  Y.  dk  P, 
S.  S.  Co.,  57  N.  Y.  1 ;  Wheeler  v.  0,  S,  N,  Co.,  72  Hun,  5  ; 
Belger  v.  Dinsmore,  51  N.  Y.  166.)  The  fact  that  the  agree- 
ment does  not  specifically  refer  to  losses  occasioned  by  the 
negligence  of  the  carrier  does  not  deprive  the  defendant  of 
the  benefit  of  the  valuation  clause.  {Condictw  G.  T.  H.  Co., 
54  N.  Y.  500 ;  Tetvea  v.  iY.  G.  L.  S.  S.  Co.,  42  Misc.  Rep. 
148 ;  Hart  v.  F.  R.  R.  Co,,  112  U.  S.  331 ;  The  Kensington, 
183  U.  S.  263 ;  Magnin  v.  Dinsmore,  62  N.  Y.  35 ;  Rowan 
V.  W.,  F.  A  Co.,  80  App.  Div.  31 ;  Ghormley  v.  Dinsmore, 
2  J.  &  S.  36 ;  North  German  Lloyd  v.  Ilevle,  44  Fed.  Rep. 
100 ;  Bermel  v.  N.  Y.,  N.  IT.  &  11.  R.  R.  Co.,  62  App.  Div. 
389;  Zimmer  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  137  K  Y. 
460.) 
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W.  C.  Carroll  And  Loran  J.  Lewis^  Jr,^  for  respondent.  The 
clause  in  the  ticket  issued  to  tlie  plaintiff  limiting  the  liability 
for  the  loss  of  luggage  to  $100  does  not  apply  to  hand  lug- 
gage to  be  in  the  possession  of  the  passenger,  and  the  mere 
fact  of  the  non-delivery  of  the  two  suit  cases  in  question  is 
prima  facie  evidence  of  negligence.  (  Wheeler  v.  (?.  S,  N, 
Co.,  125  N.  Y.  155 ;  Tewes  v.  N,  G.  L.  S.  Co.,  42  Misc.  Kep. 
148;  104  App.  Div.  619.)  The  regulations  in  the  ticket 
should  be  strictly  construed.  (Bishop  on  Cont.  §§  410,  411 ; 
Mynard  v.  S.,  etc,  R.  R.  Co,,  71  N.  T.  180 ;  Jennings  v.  O. 
T.  Ry,  Co,,  127  N.  Y.  438.)  In  the  case  of  a  passenger  upon 
a  steamship,  after  the  company  has  issued  its  ticket  and  fur- 
nished a  stateroom  for  the  passenger,  and  receives  the  passen- 
ger and  his  personal  effects,  the  relationship  of  innkeeper  and 
guest  at  once  arises.  [Lincoln  v.  C.  M,  S,  S.  Co,,  30  App. 
Div.  752.) 

Cullen,  Ch.  J.  This  action  was  brought  to  recover  dam- 
ages for  the  loss  of  two  suit  cases  under  the  following 
circumstances:  The  plaintiff  and  her  daughter  were  cabin 
passengers  in  one  of  the  appellant's  steamers  sailing  for 
Europe  on  the  17th  of  September,  1903.  The  passage  ticket 
was  purchased  some  twenty  days  prior  to  the  date  of  sailing 
and  from  that  time  was  in  the  possession  of  the  plaintiff. 
The  ticket  contained  the  following  provision  printed  on  its 
face :  "  It  is  mutually  agreed  that  this  ticket  is  issued  by  the 
North  German  Lloyd  S.  S.  Co.  and  accepted  by  the  passenger 
on  the  following  conditions :  *  *  *  It  is  also  agreed  that 
neither  the  shipowner  nor  the  passage  broker  or  agent  nor  the 
ship,  is  in  any  case  liable  for  loss  of  or  injury  to  or  delay  in 
delivery  of  luggage  or  personal  effects  of  the  passengers 
beyond  the  amount  of  one  hundred  dollars  ($100),  unless  the 
value  of  the  same  in  excess  of  that  sum  be  declared  at  or 
before  the  issue  of  this  contract,  or  at  or  before  the  delivery 
of  said  luggage  to  the  ship,  and  freight  at  current  rates  for 
every  kind  of  property  is  paid  thereon."  On  the  day  of  sail- 
ing the  plaintiff  with  her  daughter  and  husband  drove  to  the 
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defendant's  pier  in  Hoboken ;  her  l)aggage  was  taken  from 
tlie  cab,  and  two  trunks  were  delivered  to  the  baggage  master 
and  receipts  taken  therefor.  The  plaintiflf  and  her  liusband 
started  to  carry  the  suit  cases  to  her  cabin  or  stateroom  when 
jhey  were  directed  by  the  baggage  master  to  place  the  suit 
cases  with  the  other  baggage  and  he  stated  that  they  would  be 
^rried  to  the  room.  Tlie  baggage  master  also  told  her  that 
no  receipts  were  given  therefor.  The  suit  cases  were  never 
delivered  to  the  plaintiff  at  her  cabin  or  elsewhere,  but  were 
lost.  The  value  of  the  property  was  stipulated  at  six  Iiun- 
dred  dollars.  The  defendant  did  not  deny  its  responsibility 
for  the  loss  of  the  property,  but  contended  that  under  the 
provision  of  the  passage  ticket  hereinbefore  recited  its  lia- 
bility was  limited  to  one  hundred  dollars  and  that  is  the 
only  question  presented  by  this  appeal,  the  trial  court  having 
awarded  the  plaintiff  judgment  for  the  full  value  of  the  lost 
articles. 

The  ground  on  which  the  decisions  of  the  courts  below 
have  proceeded  was  that  the  plaintiff  was  not  obliged  to  declare 
the  value  of  her  baggage  until  after  it  was  actually  placed 
upon  the  ship  and  that  by  its  loss  before  that  time  she  was 
prevented  from  making  such  a  declaration.  We  place  our 
decision  on  a  different  ground.  We  are  of  opinion  that  the 
provisions  of  the  passage  ticket  did  not  apply  to  baggage 
intended  to  be  taken  by  the  passenger  to  her  stateroom 
for  use  during  the  voyage,  but  only  to  such  as  might  be 
delivered  to  the  defendant  to  remain  in  its  possession  until 
the  termination  of  the  voyage.  The  difference  between  the 
two  classes  of  baggage  in  respect  to  a  carrier's  liability 
therefor  has  given  rise  to  many  conflicting  decisions  in  the 
courts,  and  the  law  thereon  differs  in  different  jurisdictions. 
As  to  baggage  of  a  passenger  delivered  to  its  exclusive 
possession,  the  carrier  assumes  the  full  liability  of  a  com- 
mon carrier  and  is  an  insurer.  {Powell  v.  Myers^  26  Wend. 
591 ;  Merrill  v.  Grinnell,  30  N.  Y.  594.)  This  doctrine 
obtjiins  everywhere  so  far  as  we  know.  But  as  to  baggage 
which  remains,  to  some  extent  at  least,  in  the  personal  cus- 
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tody  of  the  passenger,  a  different  rule  exists,  and  the  car- 
rier is  liable  only  for  negligence.  This  distinction  generally 
prevails,  though  there  is  conflict  in  tlie  authorities  as  to  when 
the  personal  control  exercised  by  the  passenger  excludes  a 
possession  by  the  carrier  and  relieves  the  carrier  from  its 
strict  liability.  The  distinction  prevails  in  this  state  in  the 
case  of  railroads,  and  it  has  been  held  that  a  company  is  not 
liable  for  the  theft  of  an  overcoat  taken  from  a  seat  in  a  car, 
nor  for  articles  stolen  from  the  berth  of  a  sleeping  car,  except  in 
case  of  negligence.  {Tower  v.  Utica  cfe  Schenectady  li.  R. 
Co.,  7  Hill,  47  ;  Carpenter  v.  N.  F.,  N.  IL  &  E.  H.  R,  Co., 
124  N.  Y.  53.)  In  the  case  of  a  steamboat  or  steamship  which 
provides  cabins  or  staterooms  in  which  the  passenger  is 
expected  to  deposit  the  baggage  needed  for  his  voyage  and  to 
retire  to  rest,  the  responsibility  of  the  carrier  is  that  of  an 
innkeeper,  and  the  company  is  liable  for  moneys  stolen  from 
the  clothes  of  the  passenger  which  he  has  taken  off  on  retir- 
ing to  sleep.  {Adams  v.  N'ew  Jersey  Steamboat  Co.,  151 
N.  T.  163.)  This  principle  would  equally  control  a  loss  of  any 
other  property  of  the  passenger  stolen  from  his  stateroom. 
We  think  that  the  agreement  contained  in  the  passage  ticket 
was  not  intended  to  relieve  the  defendant  from  liability  for 
baggage  of  this  character.  In  terms  it  purports  to  include  not 
only  the  luggage  of  the  passenger,  but  his  personal  effects. 
Surely  it  was  not  expected  that  the  passenger  should  make  a 
declaration  of  the  amount  of  money  he  had  on  his  person  or 
the  value  of  the  watch  and  jewelry  he  carried  or  of  the  clothes 
he  was  wearing,  of  his  overcoat  and  his  wraps.  Had  the  suit 
cases  not  been  lost  it  is  entirely  possible  that  the  plaintiff 
might  before  dinner  time  or  at  least  the  next  morning  have 
substituted  a  dress  and  other  articles  of  apparel  from  the  suit 
cases  for  those  she  wore  going  on  board  the  steamer.  Thus 
the  contents  of  tliis  baggage  would  have  been  constantly  shift- 
ing during  the  voyage  and  probably  the  value  equally  chang- 
ing. The  language  of  the  ticket,  which  is  to  be  construed 
against  the  carrier  and  every  ambiguity  in  which  is  to  be 
resolved  in  favor  of  the  passenger,  supports  the  view  that  it 
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was  not  intended  to  include  baggage  taken  by  the  passenger 
in  his  cabin  for  use  during  the  voyage.  It  provides  that  if 
the  value  of  the  baggage  and  personal  effects  of  the  passenger 
exceed  one  hundred  dollars,  freight  at  current  rates  shall  be 
paid  thereon,  and  also  that  baggage  shall  be  distinctly  labeled, 
and  in  case  of  neglect  so  to  do  the  company  shall  not  be 
liable  for  loss  or  delay  in  its  delivery.  Certainly  it  could  not 
have  been  expected  that  the  personal  effects  of  the  passenger 
taken  into  his  cabin  or  stateroom,  the  use  of  which  changed 
from  day  to  day  or  during  the  same  day,  should  be  paid  for  as 
freight  or  those  articles  distinctly  labeled.  The  conduct  of 
the  baggage  master  equally  confirms  this  interpretation  of  the 
provision.  Receipts  were  given  for  the  trunks,  not  for  the 
cabin  baggage. 

It  is  unnecessary  to  determine  whether  the  liability  of  the 
defendant  in  what  may  be  termed  the  incidental  service  of 
carrying  the  passengers'  hand  higgage  from  the  wharf  to  the 
stateroom  was  that  of  an  insurer  or  merely  for  negligence. 
The  loss  of  the  suit  cases  unexplained  established  a  prima 
facie  case  of  negligence  and  no  explanation  was  given.  The 
service  thus  rendered  was  not  a  voluntary  one  on  the  part  of 
the  employee  outside  of  the  scope  of  his  duty,  for  it  is  the 
common  custom  of  the  stewards  and  other  employees  of  an 
ocean  steamer  to  carry  the  cabin  baggage  of  the  passengers  on 
and  off  the  boat. 

The  judgment  appealed  from  should  be  aflSrmed,  with  costs. 

Gray,  J.  (dissenting).  I  am  unable  to  concur  with  the 
chief  judge's  opinion.  It  ignores,  or  nullifies,  a  contract  of 
the  parties  and  reaches  its  conclusion  by  importing  into  their 
unqualified  agreement  a  restriction  upon  its  general  terms. 
The  contract  of  carriage  is  perfectly  plain,  and  the  agreement 
in  question  is  conspicuously  and  legibly  printed  upon  the 
ticket  and  is  quite  unambiguous.  The  contract  was  to  carry 
the  plaintiff  and  her  children  from  New  York  to  Cherbourg, 
in  the  first  cabin  of  one  of  defendant's  steamers,  sailing  at  a 
specified  date,  for  tlie  sum  of  $200.     Immediately  following, 
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in  heavy  type,  are  the  words  that  "  it  is  mutually  agreed  that 
this  ticket  is  issued  by  the  North  German  Lloyd  Steamship 
Co.  and  accepted  by  the  passenger  on  the  following  condi- 
tions." Equally  legible  among  the  five  conditions  referred  to 
is  the  one  that  "it  is  agreed  that  neither  the  ship  owner 
*  *  *  nor  the  ship  is  in  any  case  liable  for  loss  *  *  * 
of  luggage  or  personal  effects  of  the  passengers  beyond  the 
amount  of  one  hundred  dollars,  unless  the  value  of  the  same 
in  excess  of  that  sum  be  declared  *  *  *  at  or  before 
the  delivery  of  said  luggage  to  the  ship,"  etc.  That  was  an 
agreement  between  the  parties  that  "  in  any  case^^  of  liability 
for  a  loss,  the  valuation  of  the  passenger's  "  luggage,  or  per- 
sonal effects,"  was  fixed  at  $100 ;  but  it  might  be  declared 
to  be  in  excess  of  that  sum  up  to  the  moment  of  plaintiff's 
delivery  to  defendant.  Language  could  not  more  compre- 
hensively, I  think,  express  an  agreement  between  the  defend- 
ant and  its  passenger  with  respect  to  that  feature  of  their 
relations.  If  the  agreement  was  not  to  be  taken  so  positively, 
as  to  the  limit  of  the  defendant's  liability  for  the  passenger's 
loss ;  if  any  exception  was  intended  to  the  application  of  the 
agreement,  it  would  have  been  very  easy  and  very  natural  to 
have  so  stipulated.  The  passage  agreement  was  deliberately 
made  ;  there  was  ample  opportunity  for  the  plaintiff  to  regu- 
late her  actions  accordingly  and  she  had  been  a  frequent 
passenger  by  this  line. 

By  accepting  the  ticket  for  the  intended  passage,  she 
declared  her  acceptance  of  its  terms  and  the  relative  rights 
and  agreements  of  the  parties  became  obligatory.  The  agree- 
ment as  to  the  valuation  of  .the  luggage  was  for  their  mutual 
advantage.  It  guarded  the  defendant  against  fraud  and  its 
price  for  the  carriage,  presumably,  was  measurably  based  upon 
the  limited  liability.  It  advantaged  the  plaintiff;  because, 
while  liquidating  the  value  of  her  portable  effects  "  in  any 
case  of  loss,"  it  allowed  her  to  declare,  up  to  the  time  that 
the  defendant  assumed  any  responsibility  therefor,  a  greater 
value.  An  undue  importance  seems  to  be  attributed  by 
Judge  Ctjllen  to  the  language  "  freight  at  current  rates  to 
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be  paid"  on  any  excess  in  value  over  $100.  Tlie  term 
"  freight,"  however,  is  but  the  technical  term  to  express  the 
price  to  be  paid  for  the  carriage,  or  transportation,  of  goods 
and  was  the  phraseology  proper  to  be  used  in  an  agreement  to 
pay  for  any  increased  assumption  of  liability  over  what  had 
been  fixed  by  agreement.  The  ticket  was  intended  to  regu- 
late the  mutual  rights  and  oWigations  of  the  parties  from  the 
moment  tliat  relations  commenced  between  them  and  no  one 
can,  in  my  opinion,  with  reason,  or  with  justice,  read  its  plain 
terms  with  other  eflfect.  Those  relations  commenced  and  the 
passage  contract  became  operative,  when  the  plaintiff  arrived 
at  the  defendant's  pier  and  claimed  the  right  to  have  herself 
and  her  effects  carried.  She  chose  to  surrender  her  effects  to 
the  defendant's  servants.  She  was  not  obliged  to  do  so  and 
she  might  have  retained  the  custody  of  the  suit  cases  until 
deposited  where  she  should  choose  to  deposit  them.  She  did 
not  so  elect.  When  she  delivered  them  to  the  baggage  master, 
she  delivered  them  to  the  defendant,  and  how  could  it  be 
material  to  the  contractual  relation,  or  affect  its  terms,  whether 
its  custody  and  care  were  for  the  whole  voyage,  or  for  a  shorter 
time?  The  moment  the  defendant  became  responsible  for 
them  at  all,  the  liability,  necessarily,  was  measured  by  the 
value  theretofore  agreed  upon ;  if  not  then  otherwise  declared. 
Is  it  just  to  hold  that  she  was  excused  from  declaring  to  the 
defendant's  agent,  when  delivering  her  effects  into  his 
custody,  that  they  were  of  considerable  value  and  in  excess 
of  $100?  Was  the  defendant  not  to  be  apprised,  in  fair 
dealing,  of  the  greater  value  ?  If,  as  we  must  assume, 
the  price  of  the  passage  was  proportioned  to  the  liability 
agreed  upon,  then  there  is  no  justice  in  allowing  the 
plaintiff  to  be  paid  a  larger  value  for  her  suit  cases.  We 
may  apply  the  observation  in  Hart  v.  Pe7i7ia,  R,  7?.  Cfe., 
(112  tl.  S.  331),  though  the  carriage  contract  there  related 
to  a  shipment  of  horses,  that  "  it  is  just  to  hold  the  shipper 
to  his  agreement,  fairly  made,  as  to  the  value,  even  where 
loss  or  injury  lias  occurred  through  the  negligence  of  the 
carrier.    The  effect  of  the  agreement  is  to  cheapen  the  freight 
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and  secure  the  carriage,  if  there  is  no  loss ;  and  the  effect  of 
disregarding  the  agreement,  after  a  loss,  is  to  expose  the 
carrier  to  a  greater  risk  tlian  the  parties  intended  he  should 
assume.  The  agreement  as  to  the  vjJue,  in  this  case,  stands 
as  if  the  carrier  has  asked  the  value  of  the  horses  and  had 
been  told  by  the  plaintiff  the  sum  inserted  in  the  contract." 
It  must  be  borne  in  mind  that  this  contract  did  not  seek  to 
exempt  the  carrier  from  negligence ;  but,  to  the  contrary, 
contemplated  the  possible  case  of  negligence  causing  loss  and 
liquidated  the  damage  in  such  event  at  a  sum  named.  Thei*e 
is  no  analogy  with  the  innkeeper's  liability.  It  was  not  like 
the  theft  of  an  article  from  the  cabin  of  the  passenger.  It 
was,  purely,  a  case  of  the  failure  of  the  carrier  to  adequately 
care  for  the  luggage  delivered  to  it.  A  passenger  may  take 
all  of  his  luggage  in  his  cabin  ;  or  he  may  send  a  part  of  it 
to  the  ship's  hold.  In  either  case,  he  will  intrust  all,  or  only 
some  portions,  to  the  carrier  and  how  can  it  affect  the  ques- 
tion of  the  latter's  liability,  whether  the  delivery  by  it  to  the 
passenger  is  to  be  made  at  the  end  of  the  voyage,  or  after 
the  voyage  has  commenced  i  To  say  that  there  may  be  a 
hiatus  in  the  relation  of  a  carrier  to  its  passengers  and  that 
there  can  be  an  interval  of  time,  when,  notwithstanding 
that  the  luggage  had  been  deUvered  to  the  former,  no  con- 
tractual relation  existed  between  the  parties,  is  as  illogical,  as 
it  is  unreasonable.  Whenever  delivered  to  the  carrier,  upon 
the  inception  of  the  contractual  relation,  the  obligation  of 
the  latter  attaches  and  requires  a  delivery  to  the  passenger  at 
some  time  before,  or  at,  the  end  of  the  voyage,  as  arranged. 
In  Steers  v.  Liverpool,  JV.  Y,  c6  P.  S,  S,  Co.,  (57  N.  Y.  1),  a 
trunk,  which  the  plaintiff  had  deHvered  to  the  defendant,  was 
never  found.  Her  passage  ticket  contained  the  limitation,  in 
the  case  of  a  loss  of  luggage,  that  not  "in  any  event,  shall  the 
passenger  demand  beyond  tlie  sum  of  fifty  dollars  ($50),  at 
which  said  Baggage  is  valued,  unless  a  bill  of  lading  or 
receipt  be  signed  therefor,  specifying  the  articles  and  their 
respective  values."  The  defendant  was  held  liable  for  the 
loss   of  the   trunk  ;  but   the   amount   of    the   recovery   was 
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limited  to  the  specified  sum  of  lifty  dollars.  In  that  case  it 
appeared  that  the  plaintiflE  Iiad  not  even  seen  her  ticket  until 
she  arrived  at  Queenstown  ;  bnt  that  was  not  considered  to 
be  of  importance.  The  opinion  of  the  court  pointed  out  the 
diflference  between  the  purchase  of  such  a  ticket  and  that  of 
a  railway  ticket,  or  tlie  taking  of  an  express  company's 
receipt,  and  held  the  plaintiffs  ticket  to  be  a  contract  between 
the  parties,  mutually  assented  to,  touching  the  voyage  in  ques- 
tion and  controlling.  In  Wheeler  v.  Oceanic  Steam  Naviga- 
tion C(\^  (72  Hun,  5 ;  affd.,  U9  N.  Y.  570),  the  plaintiff  sued 
for  the  value  of  a  certain  package,  which  the  defendant  had 
received  from  her  and  had  stated  to  her  it  had  placed  upon  the 
&teamer ;  but  which  was  never,  subsequently,  delivered  to  her. 
Her  passage  ticket  contained  an  agreement  limiting  the  com- 
pany's liability  to  an  amount  not  exceeding  £10,  which  she 
said  she  had  never  noticed ;  but  it  was  held  that  the  amount 
of  her  recovery  should  be  limited  to  the  sum  stated  in  the 
ticket,  which  constituted  a  contract  between  the  parties. 

However  we  look  at  the  present  case,  we  find  a  contract, 
which  is  quite  unobjectionable.  The  fact  is  that  the  parties 
agreed  as  to  the  measure  of  the  defendant's  liability,  "m  any 
ca^e'^^  of  a  loss  of  luggage  or  personal  effects,  and  it  is  futile 
to  generalize  upon  the  situation  and  to  conclude  that  some- 
thing else  was  meant.  Neither  the  nature  of  the  liability 
nor  the  cause  of  the  loss,  could  liave  any  effect  upon  the 
agreed  value  of  the  luggage  in  the  event  of  its  loss. 

For  these  reasons,  I  vote  for  the  reversal  of  the  judgment 
and  that  a  new  trial  should  be  ordered. 

Edward  T.  Bartlett,  Haight  and  Chase,  JJ.,  concur 
with  CuLLEN,  Ch.  J. ;  O'Brien  and  Werner,  JJ.,  concur 
with  Gray,  J. 

Judgment  affirmed. 

19 
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Chables  B.  Wood,  Respondent,  v.  The  Nbw  York  Cbnteal 
AND  Hudson  Biysb  Bailboad  Company,  Appellant. 

1.  Trebp^bs  — Liability  for  Result  of  UmNTENnoNAL  Ekgroach- 
MBNT.  An  encroachment  by  a  railroad  company  upon  land  adjoining  its 
right  of  way,  even  though  unintentional,  constitutes  a  trespass  for  which 
it  IS  liable. 

2.  Negligence  — When  Contractual  Relations  Between  Plain- 
tiff AND  Defendant  Will  Prevent  Recovery  for  Personal  Inju- 
ries. Where,  in  an  action  to  recover  for  personal  injuries,  it  appears  that 
in  the  construction  of  a  railroad  switch  the  workmen  went  beyond  the 
limits  of  the  company's  lands  and  excavated  and  set  up  the  switch  on 
adjoining  premises  which  were  occupied  by  its  station  agent,  who,  on 
a  dark  night,  while  passing  along  a  path  on  said  premises,  fell  into  the 
excavation  and  was  injured;  that  the  excavation  and  switch  in  question 
were  close  to  the  station;  that  it  was  the  plaintiff's  duty  as  station  agent 
to  keep  the  station  grounds  in  proper  condition  for  the  comfort  and  con- 
venience of  patrons,  to  know  all  switches  at  the  station  were  in  safe  condi- 
tion for  use  and  the  signals  in  proper  working  order;  that  the  plaintiff  had 
been  notified  of  the  completion  of  the  switch,  but,  according  to  his  own 
testimony,  had  failed  to  inspect  it  and  was  ignorant  of  its  location  or  con- 
dition; a  motion  for  a  nonsuit  should  be  granted,  since,  though  defendant 
is  liable  for  trespass,  the  plaintiff,  by  reason  of  his  contractual  relations 
with  defendant,  cannot  recover  for  his  personal  injuries,  for  if,  upon 
notification  of  the  completion  of  the  switch,  he  had  discharged  his  plain 
duty  of  inspection,  he  would  have  been  apprised  of  its  location  and  con- 
dition and  the  accident  would  have  been  avoided. 

8.  Trial —Erroneous  Charge.  An  instruction  in  the  charge,  to  the 
effect  that  neither  the  notification  to  the  plaintiff  nor  his. duty  as  station 
agent  called  upon  him  to  personally  inspect  the  switch  or  to  have  personal 
knowledge  that  any  excavation  made  in  'connection  with  its  construction 
had  been  filled  in  or  properly  guarded,  is  erroneous,  since  such  notification 
did  impose  upon  him  this  duty. 

Wood  V.  i\r.  r.  a  &  H.  E.  R.  B.  Co.,  lOO  App,  Div.  511.  reversed. 

(Argued  February  8,  1906;  decided  March  18,  1906.) 

-olppeal  from  a  judgment  of  the  Appellate  Divieion  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Pureell  for  appellant.  Upon  the  plaintiffs  own 
evidence,  it  does  not  appear  either  directly  or  by  inference 
that  he  exercised  any  care  or  caution  whatever.  (  Wallace  v. 
a  V.  B.  R.  Co.,  138  N.  Y.  302 ;  Kaare  v.  T.  S,  <&  L  Co.,  139 
N.  Y.  369 ;  Willia7ns  v.  i>.,  Z.  cfe  W.  R.  R.  Co.,  116  N.  Y. 
628;  Appell  v.  B.,  N.  T.  <&  P.  R.  Co.,  Ill  N.  Y.  550; 
De  Forest  v.  Jewett,  88  N.  Y.  264.) 

F.  B.  Pitcher  for  respondent.  The  plaintiff  was  free  from 
contributory  negligence.  {Ostrom  v.  Grreene,  161  N.  Y.  353 ; 
FejdowaU  v.  JD.  <&  H.  C.  Co.,  168  N.  Y.  500 ;  C  C.  Mfg. 
Co.  y.  S.  Ins.  Co.,  169  'N.  Y.  304.) 

Cullen,  Ch.  J.  The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  suffered  by  the  respondent  on  Octo- 
ber 16tli,  1901,  by  falling  into  an  excavation  dug  by  the 
defendant,  against  a  derailing  switch  there  placed.  The  plain- 
tiff was  a  station  agent  of  the  defendant  at  Evans,  in  Jefferson 
county  in  this  state.  He  had  been  in  tlie  employ  of  the 
defendant  some  eight  or  ten  years  and  at  the  station  named 
for  two  and  a  half  years.  Evans  is  a  small  hamlet  of  about 
four  hundred  inhabitants.  The  plaintiff  occupied  as  his  home 
a  plot  of  land  adjacent  to  the  station  grounds,  leased  by  him 
from  one  Croissant,  the  owner.  Two  days  before  the  acci- 
dent the  defendant  commenced  the  construction  of  a  derail- 
ing switch  on  one  of  its  sidings.  Tliis  work  was  in  cliarge  of 
the  supervisor  of  tracks  and  was  done  by  tlie  workmen  in  his 
department.  In  constructing  the  switch  the  defendant's 
workmen  went  beyond  the  limits  of  the  defendant's  lands  and 
the  excavation  was  made  and  the  switch  set  up  on  tlie  prem- 
ises occupied  by  the  plaintiff.  The  plaintiff  had  been  in  the 
habit  of  going  from  his  house  to  the  station  building  by  a 
path  across  his  own  premises  to  the  defendant's  land.  The 
excavation  and  switch  were  in  the  line  of  this  path.  On  the 
night  of  the  accident,  which  was  dark  and  rainy,  the  plaintiff 
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started  about  half-past  eight  o'clock  along  this  path  from  the 
door-yard  in  front  of  his  house  to  go  to  the  station  building. 
He  fell  into  the  excavation,  striking  upon  the  switch  or  switch 
handle,  and  received  the  injuries  which  are  the  subject  of  this 
suit.  Tiie  complaint  alleged  the  possession  of  the  premises 
by  the  plaintiflF,  the  defendant's  trespass  thereon  and  its 
negligence  in  leaving  the  excavation  unguarded,  and  he  sought 
recovery,  not  for  the  trespass  on  the  land,  but  for  his  personal 
injuries.  He  testified  that  he  did  not  know  of  the  presence 
of  the  switch  at  the  point  of  his  injury  or  the  existence  of  the 
excavation.  On  the  first  trial  of  the  action  the  complaint  was 
dismissed  ;  the  Appellate  Diviiiion  reversed  this  judgment 
and  granted  a  new  trial.  On  the  second  trial  the  plaintiff 
recovered  and  that  judgment  has  been  aflSrmed  by  the 
Appellate  Division  by  a  divided  court. 

We  think  the  learned  trial  judge  was  right  in  holding  as  a 
matter  of  law  upon  the  proofs  that  the  location  of  the  switch 
was  upon  the  plaintiff's  premises,  the  testimony  relied  on  by 
the  defendant  to  establish  the  contrary  of  this  proposition 
being  insufficient  to  raise  an  issue  as  to  the  fact.  The 
encroachment  on  the  plaintiff's  land  was  some  three  or  four 
feet  and  presumably  the  defendant's  employees  w^ere  unaware 
at  the  time  that  they  were  encroaching  on  the  plaintiff's  land. 
This,  however,  did  not  relieve  the  defendant  from  the  lia- 
bility for  the  trespass.  Though  the  workmen  testified  that 
the  plaintiff  saw  the  construction  of  the  switch  and  conversed 
with  them  about  it,  making  no  complaint  of  the  location,  this 
was  denied  by  the  plaintiff  and  his  implied  acquiescence  was, 
at  most,  a  question  of  fact  for  the  jury,  which  has  been 
resolved  in  his  favor.  The  defendant  was  liable  for  the 
results  of  its  trespass  and  we  assume  that  if  tlie  plaintiff  had 
not  borne  any  relation  to  the  defendant  his  recovery  for  per- 
sonal injuries  would  be  wpheld.  At  the  time  of  the  accident, 
however,  the  plaintiff  was  the  station  master  of  the  defendant. 
Of  course,  the  fact  that  he  was  in  its  service  gave  the  defend- 
ant no  right  to  trespass  on  his  property,  but  under  his  employ- 
ment there  were  imposed  upon  him  duties  concerning  this 
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switch  which,  if  they  had  heen  discharged,  would  have  pre- 
vented accident  to  himself  or  to  tliird  parties.  Under  the 
rules  of  the  defendant  it  was  the  duty  of  the  station  agent  to 
"  have  charge  of  the  business  of  the  company  at  tlie  station, 
all  property  connected  therewith,  and  all  persons  employed 
thereat.  Keep  the  station  and  grounds  in  proper  condition 
for  the  comfort  and  convenience  of  patrons.  *  *  *  They 
must  know  all  switches  and  frogs  at  their  stations  are  in  safe 
condition  for  use,  and  that  all  signals  are  in  proper  working 
order  and  must  take  every  precaution  to  insure  the  safety  of 
trains.  Be  responsible  for  the  care  and  display  of  switch 
lamps  (unless  otherwise  ordered),  and  see  that  they  are  lighted 
from  sundown  to  sunrise."  Of  the  efiEect  of  these  rules  the 
learned  judge  writing  for  the  majority  of  the  Appellate  Divi- 
sion said  :  "  In  a  general  way  the  station  agent  was  undouJ)t- 
edly  charged  with  general  supervision  of  the  property  at 
and  around  the  station.  Under  ordinary  circumstances,  as 
between  him  and  the  defendant,  he  was  undoubtedly  charged 
with  the  duty  of  knowing  that  the  switches  and  signals  were  . 
in  working  order  around  the  station.  But  manifestly  the 
rules  upon  this  subject  applied  to  switches  and  signals  which 
were  in  use  and  operation.  Concededly  the  switch  in  question 
was  not  in  safe  condition  for  use  while  it  was  being  constructed, 
and  we  do  not  think  that  it  can  be  said,  at  least  as  a  matter  of 
law,  that  plaintiff  was  so  charged  with  the  duty  of  keeping 
watch  of  it  while  it  was  being  put  in  and  before  it  was  com- 
pleted, that  it  can  be  held  that  he  knew  all  about  its  condition 
and  the  means  and  details  which  were  being  employed  to  get  it 
into  a  condition  where  it  could  be  operated."  We  agree  with 
this  statement  so  far  as  it  relates  to  the  nature  of  the  duty 
imposed  upon  the  plaintiff.  The  construction  of  the  switch  was 
done  by  a  different  department  of  the  road  and  we  do  not  sup- 
pose that  the  station  agent  was  required  to  supervise  tliat  con- 
struction or  be  responsible  for  negligence  or  error  in  its  con- 
struction. But  it  was  his  duty  at  all  times  to  "  keep  the  station 
grounds  in  proper  condition  for  the  comfort  and  convenience 
of  patrons."    Therefore,  there  must  have  rested  upon  him 
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some  responsibility,  of  ho  we  ver  general  a  character,  to  overlook 
and  familiarize  himself  with  the  station  grounds,  see  what  was 
being  done  there  that  might  endanger  safety  or  security  of 
the  patrons,  and  take  some  reasonable  precautions  to  obviate 
tlio  danger.  Yet  the  plain tiCE  testifies  that  though  this  switch 
was  only  125  feet  from  the  station  building,  and  the  men 
employed  in  putting  it  in  in  view  from  that  point,  and  though 
the  path  from  the  station  building  to  liis  house  (another  than 
tlie  one  hitherto  mentioned),  which  he  says  he  used  dur- 
ing the  work  on  the  switch,  passed  within  a  few  feet  of 
where  the  men  were  working,  and  he  had  seen  that  a  number 
of  ties  had  been  brought  to  the  point,  he  was  not  aware 
of  the  nature  or  condition  of  work  that  then  was  being 
done.  The  switch  itself  was  completed,  as  I  construe  the 
evidence,  on  the  15th  of  October,  the  day  before  the  acci- 
dent, though  it  may  be  there  were  excavations  around  it  that 
should  have  been  tilled  up.  On  that  day  a  telegram  was 
sent  from  the  superintendent  of  bridges  and  maintenance  to 
the  trainmaster  at  Watertown  tliat  a  "derailing  switch,  pro- 
vided with  lock,  has  been  put  in  Lawton  siding  that  connects 
with  our  passenger  track  at  Evans."  This  telegram  was  sent 
by  mail  by  the  trainmaster  to  the  plaintiff  with  tlie  instruc- 
tion indorsed  thereon,  "  note  and  return."  It  was  received 
on  the  16th  by  the  plaintiff,  who  acknowledged  its  receipt 
and  sent  it  back  to  the  trainmaster.  That  the  purport  of  this 
telegram  was  to  notify  the  plaintiff  that  a  completed  switch 
had  been  put  in  is  conceded.  Assuming,  as  we  must,  from 
the  verdict  of  the  jury,  that  the  plaintiff's  testimony  as  to 
his  ignorance  of  the  switch  was  true,  and  further  assuming 
that  until  this  time  proper  supervision  of  the  station  grounds 
might  not  have  given  him  notice  of  the  existence  and  location 
of  the  switch,  what  then  became  his  duty?  He  was  required 
under  tlie  rules  to  see  that  the  switcli  was  in  safe  condition 
for  use  and  the  signals  in  proper  working  order.  He  was 
re(juired  to  furnish  a  switch  lamp  and  see  that  the  lamp  wac 
lighted  from  sundown  to  sunrise,  though  it  is  claimed  a  lamp 
was  required  to  be  set  only  for  switches  on  the  main  line. 
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Yet,  with  this  notice  from  liis  superior,  he  took  no  action 
whatever.  He  did  not  go  to  the  switch  to  see  if  it  was  in 
working  order;  he  did  not  provide  a  lamp  for  it,  nor  see 
that  it  was  set,  nor  did  he  give  his  assistant,  the  operator,  any 
instructions.  On  the  contrary,  the  information  imparted  by 
the  notice  seems  to  have  been  wholly  ignored  by  the  plain- 
tiff. Had  the  plaintiff  inspected  the  switch,  the  accident 
would  not  have  occurred.  The  learned  judge  who  wrote 
below  said  that  the  rules  applied  only  to  switches  and  signals 
in  use  and  operation,  not  in  process  of  construction.  Now, 
as  already  stated,  the  switch  proper  was  completed,  but  assum- 
ing that  it  was  not  complete,  the  plaintiff  was  informed  that 
it  was.  According  to  his  testimony  he  was  ignorant  of  its 
condition.  The  only  way  that  he  could  tell  whether  in  fact 
it  was  or  was  not  complete  or  in  working  order  was  by  going 
to  see.  The  question  as  to  the  completion  of  the  switch  is 
not  the  controlling  one.  The  real  question  is  as  to  the  plain- 
tiff's duty  when  he  was  told  the  switch  was  complete,  whether 
in  fact  it  was  so  or  not.  Had  the  plaintiff  discharged  what 
seems  to  us  to  have  been  his  plain  duty  to  the  defendant  upon 
the  receipt  of  the  telegram,  he  would  have  been  apprised  of 
the  location  and  condition  of  the  switch,  and  the  accident  to 
him  been  avoided.  The  defendant's  motion  for  a  nonsuit 
should,  therefore,  have  been  granted.  Of  course,  the  defend- 
ant would  remain  liable  for  damages  caused  by  its  trespass 
pure  and  simple,  but  no  recovery  is  asked  therefor  in  this 
action. 

There  was  further  error  committed  on  tiie  trial.  The 
learned  trial  court,  on  the  request  of  the  plaintiff  and  in 
accordance  with  the  opinion  of  the  Appellate  Division  on  the 
former  appeal,  charged  the  jury :  "  That  neither  the  telegram 
received  by  the  plaintiff,  his  indorsement  thereon  nor  his  duty 
as  station  agent,  called  upon  him  to  personally  inspect  the 
switch  or  have  personal  knowledge  that  any  excavation  made 
in  connection  with  the  construction  of  the  same  had  been 
jBlled  in  or  properly  guarded."  Under  the  view  already 
expressed,  the  receipt  of  the  telegram  did  impose  upon  him 
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this  duty ;  at  least,  the  question  was  one  of  fact  for  the  jury, 
not  of  law  for  the  court. 

It  has  been  suggested  that  the  plaintifE  may  have  known  of 
the  location  of  the  switch  and  forgotten  it.  But  the  evidence 
does  not  warrant  such  a  claim.  The  plaintiff  asserts  that  he 
did  not  at  any  time  know  the  location  of  the  switch,  and  there 
is  no  pretense  that  after  the  receipt  of  the  telegram  he  exam- 
ined it.  The  question,  therefore,  remains  whether  in  that 
condition  of  ignorance  it  was  not  his  duty,  on  receipt  of  the 
telegram,  forthwith  to  see  that  the  switch  was  in  working 
order,  even  though  he  may  not  have  been  required  to  set  a 
light  upon  it,  because  the  switch  was  not  on  the  main  line. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Chase,  J.  (dissenting).  Tlie  defendant  was  not  only  a  tres- 
passer in  making  the  excavation  into  which  the  plaintiff  fell, 
but  its  liability  for  negligence  is  not  seriously  disputed.  I  do 
not  agree  that  the  plaintiff,  by  reason  of  his  contractual  rela- 
tion with  the  defendant,  is  prevented  as  a  matter  of  law  from 
recovering  for  his  personal  injuries. 

The  duty  of  the  station  agent  relating  to  the  derailing 
switch  was  materially  different  and  less  exacting  than  his  duty 
in  relation  to  the  switches  in  the  main  line  of  track.  The 
derailing  switch  in  question  was  placed  in  a  side  track  known 
as  "  La wton's  Siding,"  which  is  a  side  track  running  from 
defendant's  main  track  at  a  point  west  of  the  passenger  station 
to  a  storehouse  east  of  the  passenger  station  and  the  highway 
and  in  front  of  the  plaintiff's  house.  The  grade  of  that  side 
track  descends  to  the  west  to  such  an  extent  that  if  the  brakes 
on  a  car  standing  on  the  side  track  should  be  released  by  acci- 
dent or  design,  it  would  allow  the  car  to  run  by  gravity  upon 
the  main  track  and  cause  a  collision  with  a  train  if  then  stand- 
ing on  the  main  track  or  obstruct  the  main  track  if  the  car 
entered  upon  it.  Tlie  purpose  of  putting  in  the  derailing 
switch  in  question  is  stated  by  the  supervisor  of  tracks,  who 
constructed  it,  in  tliese  words :  "  The  Lawton  siding  was  on  a 


1906.]  Wood  v.  N.  Y.  C.  &  H.  E.  R.  E.  Co.  297 

N.  Y.  Rep.]  Dissenting  opinion,  per  Chase,  J. 

heavy  grading  after  you  get  beyond  the  straight,  and  onr  pas- 
senger trains  used  that  track  every  day  at  that  time,  and  I 
guess  they  do  yet,  No.  4  and  No.  7  as  a  passing  track.  The 
east-bound  train  takes  the  siding  to  pull  out,  No.  7  going 
towards  Massena  Springs.  They  stand  right  there  and  a  car 
is  liable  to  run  down  into  the  side  of  the  coaclies  and  injure 
the  passengers  and  cause  an  accident.  In  order  to  prevent 
that  we  put  in  a  derailing  switch  there  to  put  the  car  on  the 
ground  in  case  it  would  come  while  there  was  a  train  going 
in  or  out  there.  At  Mr.  McCormick's,  the  trainmaster's, 
suggestion  it  was  put  in." 

On  the  night  when  this  accident  occurred  there  were  no 
cars  on  the  side  track  that  could  run  down  upon  the  main 
track.  The  switches  from  the  main  track  were  lighted,  and 
it  appears  by  uncontradicted  testimony  that  deraiHng  switches 
are  not  provided  with  lights,  and  in  this  case  particularly  there 
was  no  reason  for  lighting  the  derailing  switch  as  no  cars 
were  standing  east  of  it,  and  it  does  not  appear  that  cars  were 
run  upon  that  siding  during  the  hours  between  sunset  and 
sunrise.  Lights  are  not  provided  for  such  derailing  switches 
because  there  is  no  reason  therefor.  It  does  not  appear  but 
that  the  station  and  grounds  were  in  proper  condition  for  the 
comfort  and  convenience  of  patrons,  and  there  is  no  contro- 
versy but  that  the  derailing  switch  in  question  was  safe  for 
use  so  far  as  the  safety  of  trains  is  concerned.  In  vi'3W  of 
the  facts  that  lamps  are  not  provided  for  derailing  switches, 
and  that  there  was  no  special  reason  relating  to  the  safety  of 
trains  for  maintaining  a  light  at  the  derailing  switch  in  ques- 
tion, I  do  not  see  that  plaintiflE  failed  to  perform  any  con- 
tractual obligation  resting  upon  him  so  as  to  charge  him  with 
contributory  negligence  preventing  a  recovery  in  this  action. 
The  construction  of  switches  and  the  maintenance  and 
supervision  of  tracks  belong  to  another  department  of  the 
defendant's  work. 

The  plaintiff's  duty,  as  stated  in  the  rules,  was  general  and 
the  purpose  of  imposing  it  upon  him  is  expressly  stated  to  have 
been  to  promote  the  comfort  and  convenience  of  patrons  and  to 
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insure  the  safety  of  trains.  This  accident  occurred  on  prop- 
erty in  the  plaintiff's  possession,  and  immediately  before  he 
reached  the  defendant's  grounds.  He  liad  not  failed  to  perform 
any  duty  affecting  the  comfort  and  convenience  of  patrons,  and 
it  does  not  appear  that  this  or  any  other  switch  was  not  in  a  safe 
condition  so  far  as  the  operation  of  trains  is  concerned.  The 
place  in  which  he  was  injured  was  not  one  that  affected  the 
comfort  and  convenience  of  patrons,  and  the  exact  location  of 
the  excavation  and  the  failure  to  properly  fill  the  same  after 
the  switch  was  completed  in  no  way  affected  the  operation  or 
safety  of  the  defendant's  trains.  The  plaintiff  undoubtedly 
had  some  knowledge  that  work  had  been  done  in  the  con- 
struction of  a  derailing  switch  in  the  Lawton  siding.  He 
testified  that  he  did  not  know  of  its  exact  location,  and  the 
jury  must  have  found  that  plaintiff  told  the  truth  as  to  his 
knowledge  and  lack  of  knowledge  of  the  derailing  switch. 
The  plaintiff  assumed  that  the  employees  in  the  defendant's 
construction  and  operating  department  had  not  trespassed 
upon  and  left  a  dangerous  excavation  upon  his  lands,  and  that 
it  was  safe  for  him  to  walk  on  and  from  his  lands  in  the  path 
where  he  had  been  accustomed  to  walk.  Even  if  he  failed 
to  remember  for  che  moment  that  work  had  been  performed 
on  the  defendant's  grounds  tliat  would  suggest  special  care 
on  his  part  while  proceeding  in  the  darkness  after  arriving 
thereon,  he  was  not  guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  what  he  did.  (  Weed  v.  Village  of  Ballston 
Spa,  76  N.  Y.  329 ;  Bollard  v.  Eolerta,  130  id.  209 ;  Kaiser 
V.  Washburn,  55  App.  Div.  159.)  There  may  be  doubt 
whether  the  plaintiff  sustained  the  burden  of  proof  incumbent 
upon  him  relating  to  contributory  negligence,  but  there  is 
some  evidence  to  sustain  the  conclusion  of  the  jury,  and  their 
determination  of  the  question  of  fact  cannot  be  reversed  by 
this  court.     The  judgment  should  be  aflirmed,  with  costs. 

O'Bkien,  Haight  and  Willard  Bartlett,  JJ.,  concur 
with  CuLLEN,  Ch.  J. ;  Edward  T.  Bartlett  and  Vann,  JJ., 
concur  with  Chase,  J. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 

of  the  Estate  of  John  W.  Davis,  Deceased. 
Chables  Adsit  et  al.,  as  Executors,  Appellants ;  The  Comp- 
troller OF  THE  State  of  New  York,  Kespondent. 

1.  Transfer  Tax  — When  Testator  Stood  "in  the  Mutually 
Acknowledged  Relation  op  a  Parent  "  to  a  Legatee,  So  That  the 
Latter  Is  Entitled  to  Exemption  under  the  Statute  (Tax  Law  [L. 
1896,  Ch.  908],  §  221,  as  Amd.  by  L.  1898,  Ch.  88,  and  L.  1901,  Ch.  458). 
Wberu  it  appears  upon  the  appmisal  of  the  estate  of  a  testator  under  the 
statute  relating  to  taxable  transfers  of  property,  that  a  legatee  of  the  testa- 
tor, when  a  child  about  six  years  of  age,  was  taken,  upon  her  mother's  death, 
from  the  home  of  her  father  to  the  home  of  her  aunt,  who  was  the  wife 
of  testator,  where  she  continued  to  live  as  a  member  of  his  family  until 
his  death,  a  period  of  over  thirty  years,  and  that  during  her  infancy  she 
was  supported  and  maintained  at  the  expense  of  the  testator  and  was 
subject  exclusively  to  his  control  and  that  of  his  wife,  the  father  in  no 
respect  contributing  to  her  support  nor  exercising  any  direction  over  her, 
it  is  properly  held  that  such  legatee  sustained  to  the  testator  the  relation 
of  a  "child  to  whom  any  such  decedent  *  *  *  for  not  less  than  ten 
years  prior  to  such  transfer  stood  in  the  mutually  acknowledged  relation 
of  a  parent,  provided,  however,  such  relation  began  at  or  before  the 
child's  fifteenth  birthday  and  was  continuous  for  said  ten  years  there- 
after" (Tax  Law  [L.  1896,  ch.  908],  §  221,  as  amd.  by  L.  1898.  ch.  88, 
and  L.  1901,  ch.  458),  so  that  her  legacy  is  taxable  only  at  the  rate 
of  one  per  cent  on  the  excess  above  |10,000;  the  fact  that  such  legatee 
did  not  address  her  uncle  and  aunt  as  father  and  mother,  nor  they  call 
her  daughter,  is  of  slight,  if  of  any,  importance,  since  being  the  niece  of 
the  testator's  wife,  it  was  more  natural  that  she  should  continue  to  call 
them  uncle  and  aunt  than  that  she  should  adopt  a  new  term. 

2.  Same  — Evidence.  The  fact  that,  when  such  legatee,  upon  the 
death  of  her  father,  became  entitled  to  a  legacy  under  her  grandfather's 
will,  the  testator  received  the  legacy  as  her  guardian  and  upon  her  arriv- 
ing at  age  turned  it  over  to  her  without  accounting  for  the  income 
thereof  received  by  him,  is  immaterial  where  the  legatee  had  been  thir- 
teen years  in  the  testator's  family,  supported  wholly  at  his  expense, 
before  she  had  any  property  whatever  and,  after  the  receipt  of  the  legacy, 
the  testator  had  presumably  used  the  income  to  give  such  legatee  greater 
educational  advantages  than  he  had  previously  felt  able  to  afford,  since 
a  father  might  have  done  the  same  thing,  even  jf  it  be  assumed  that  with- 
out authority  from  some  court  it  would  have  been  unjustified. 

Matter  of  Davis,  98  App.  Div.  546,  reversed. 

(Argued  February  27,  1906;  decided  March  18,  1906.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
November  15,  190i,  which  modified  and  affirmed  as  modi- 
fied a  decree  of  the  Steuben  County  Surrogate's  Court 
assessing  a  transfer  tax  upon  the  estate  of  John  W.  Davis, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Milo  M.  Acker  for  appellants.  The  deceden*^  standing  in 
parental  relation  exempts  this  legatee  from  paying  a  collateral 
inheritance  tax  in  excess  of  that  paid  by  children.  (L.  1896, 
ch.  908,  §  221 ;  Matter  of  Capron,  30  N.  T.  S.  R.  948.)  The 
test  of  whether  tiie  testator,  John  W.  Davis,  stood  in  the 
mutually  acknowledged  relation  of  a  parent  to  this  legatee,  as 
required  by  the  statute,  is,  did  each  render  to  the  other  the 
reciprocal  parental  duties  and  filial  service  incident  to  the 
actual  relation  of  parent  and  child  ?  {^Latter  of  Spencer^  21 
N.  Y.  S.  R.  145  ;  Matter  of  Wheeler,  1  Misc.  Rep.  450  ; 
Matter  of  Caproji,  ^0  N.  Y.  S.  R.  948;  Ifatter  of  Beach, 
154  N.  Y.  242.)  The  providing  and  accepting  of  a  home  was 
of  itself  a  mutual  acknowledgment  of  the  parental  relation- 
ship required  by  the  statute.  {Matter  of  Spencer,  21  N.  Y. 
S.  R.  145  ;  Lyon  v.  Lyon,  65  N.  Y.  339  ;  Matter  of  W/teeler, 
1  Misc.  Rep.  450.) 

Newton  B.  Gorhum  for  respondent.  Decedent  did  not 
stand  in  the  relation  of  parent  to  Jennie  F.  Lyon.  {Matter  of 
Birdsall,  22  Misc.  Rep.  180 ;  43  App.  Div.  624 ;  Matter  of 
Deutfich,  107  App.  Div.  1^^',  Matter  of  Davis,  98  App.  Div. 
546  ;  Matter  of  Capron,  30  N.  Y.  S.  R.  948.)  The  relation  was 
not  mutually  acknowledged  and  the  essence  of  the  required 
relationship  is  that  it  must  be  mutually  acknowledged  to  exist. 
{Matter  of  Spencer,  21  iS\  Y.  S.  R.  145;  Matter  of  Butler, 
58  Ilun,  '^00  \  Matter  of  Monlton,  11  Misc.  Rep.  694;  Matter 
of  Birdmll,  22  Misc.  Rep.  180;  43  App.  Div.  624;  Matter 
of  Deutsch,  107  App.  Div.  194;  Matter  of  Davis,  98  App. 
Div.  546.) 
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CuLLEN,  Ch.  J.  The  sole  question  presented  by  this  appeal 
is  whetlier  tlie  appellant,  Jennie  F.  Lyon,  a  legatee  under  the 
will  of  John  W.  Davis,  sustained  to  that  testator  the  relation 
of  a  "  child  to  whom  any  such  decedent  *  *  *  for  not 
less  than  ten  years  prior  to  such  transfer  stood  in  the  mutually 
acknowledged  relation  of  a  parent,  provided,  however,  such 
relation  began  at  or  before  the  child's  fifteenth  birthday  and 
was  continuous  for  said  ten  years  thereafter."  If  she  did  sus- 
tain such  relation,  her  legacy  was  taxable  only  at  the  rate  of 
one  per  cent  on  tlie  excess  above  ten  thousand  dollars;  if  not, 
the  legacy  was  subject  to  a  tax  of  five  per  cent.  The  surro- 
gate decided  in  the  appellant's  favor.  The  Appellate  Division 
has  reversed  that  decision. 

As  the  order  of  the  Appellate  Division  is  silent  as  to  the 
grounds  on  which  it  was  made  it  must,  under  section  1338  of 
the  Code  of  Civil  Procedure,  be  presumed  that  the  decree  of 
the  surrogate  was  reversed  on  questions  of  law  only,  and  if 
there  was  any  evidence  to  sustain  tlie  finding  of  the  surrogate 
in  favor  of  the  appellant  the  order  of  the  Appellate  Division 
was  erroneous.  {Matter  of  Keefe^  164  N.  Y.  352.)  We 
tliink  the  evidence  was  ample  to  justify  the  finding  of  the 
surrogate.  The  facts,  tersely  stated,  are  as  follows :  The 
appellant  was  a  niece  of  the  testator's  wife  and  was  born  on 
January  31st,  1800.  Her  mother  died  November  12th,  1872, 
whereupon  her  aunt,  Mrs.  Davis,  took  the  appellant  from  her 
father's  home  to  her  own,  where  the  appellant  continued  to 
live  as  a  member  of  the  testator's  family  till  his  death  on 
January  11th,  1903,  a  period  of  over  thirty  years.  During 
her  infancy  the  appellant  was  supported  and  maintained  at 
the  expense  of  the  testator  and  was  subject  exclusively  to  his 
control  and  that  of  his  wife,  the  father  in  no  respect  con- 
tributing to  the  appellant's  support  nor  exercising  any  direc- 
tion over  her.  On  her  father's  death  in  1885  the  appellant 
became  entitled  under  the  provi8ions  of  her  grandfather's 
will  to  the  sum  of  one  thousand  dollars  and  fifty  shares  of 
Wells,  Fargo  Company  stock.  The  testator  Davis  received 
this  legacy  as  guardian  of  the  appellant,  and  upon  her  arriv- 
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ing  at  age  turned  the  legacy  over  to  her  without,  however, 
accounting  for  the  income  received  by  him.  After  the  receipt 
of  the  legacy  the  testator  sent  the  appellant  to  boarding 
school  in  Albany  for  two  years.  The  appellant  was  married 
from  the  testator's  house  and  after  her  marriage  continued  to 
reside  with  him.  Her  aunt,  the  testator's  wife,  died  nine 
years  before  the  testator,  and  from  that  time  the  appellant 
took  charge  of  the  household  matters.  The  appellant  addressed 
the  testator  and  his  wife  as  uncle  and  aunt.  They  called  her 
"  niece,"  and  she  is  so  designated  in  the  testator's  will. 

Upon  the  enactment  of  the  statute  relative  to  taxable  trans- 
fers in  1892  (Chap.  399)  there  arose  considerable  conflict  in 
the  decisions  of  the  lower  courts  as  to  what  was  necessary 
under  the  provisions  of  the  statute  to  constitute  "  the  mutually 
acknowledged  relation  of  parent."  In  some  courts  it  was 
held  that  this  provision  comprehended  only  the  case  of  ille- 
gitimate children.  The  proper  construction  of  the  statute 
was  settled  by  this  court  in  Matter  of  Beach  (154  N".  Y. 
242)  where  Chief  Judge  Andrews,  writing  the  unanimous 
decision  of  the  court,  said :  "  The  clause,  we  think,  was 
intended  to  have  a  broader  scope ;  to  include,  among  others, 
those  cases,  not  infrequent,  where  a  person  without  offspring, 
needing  the  care  and  affection  of  some  one  willing  to  assume 
the  position  of  a  child,  takes,  without  formal  adoption,  a 
friend  or  relative  into  his  household,  standing  to  such  person 
in  loco  parentis^  or  as  a  parent,  and  receives  in  return  filial 
affection  and  service."  In  that  case  the  legatee  who  had  been 
denied  the  reduced  rate  of  taxation  by  the  lower  court  was  a 
married  lady  of  middle  age  living  with  her  husband.  They 
had  resided  for  the  statutory  period  with  the  testator  in  his 
house,  and  the  legatee  had  managed  the  household  affairs  of 
the  testator.  The  evidence  to  support  the  legatee's  claim  of 
exemption  was  found  in  very  brief  aflSdavits,  in  which  it  was 
averred  that  the  testator  had  stated  that  the  legatee  was  his 
adopted  daughter,  and  also  his  promise  that  he  would  treat 
her  as  a  daughter.  It  does  not  appear  in  what  terms  the 
legatee  and  testator  addressed  one  another.     On  these  facts  this 
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court,  reversing  tlie  courts  below,  held  that  there  existed 
between  the  parties  the  "  mutually  acknowledged  relation  of 
parent."  After  the  decision  in  the  Beach  case  the  legislature 
amended  this  section  of  the  statute  by  inserting  the  qualifica- 
tion now  found,  "  provided,  however,  such  relationship  began 
at  or  before  the  child's  fifteenth  birthday  and  was  continuous 
for  said  ten  years  thereafter."  (Chap.  88,  Laws  1898.)  This 
amendment  was  intended  to  exclude  persons  from  the  benefit 
of  the  section  unless  the  relationship  was  formed  in  the  tender 
years  of  tlie  legatee,  but  except  as  thus  modified  the  decision 
in  the  Beach  case  remains  in  full  force\  We  think  it  would 
be  difficult  to  find  a  stronger  case  of  a  person  taking  "  without 
formal  adoption  a  friend  or  relative  into  his  household  standing 
to  such  person  in  loco  parentis  or  as  a  parent,  and  receives  in 
return  filial  affection  and  service "  than  is  presented  by  the 
case  at  bar.  It  is  objected  that  the  appellant  did  not  address 
her  uncle  and  aunt  as  father  and  mother,  nor  they  call  her 
daughter.  This  is  of  but  slight  importance.  To  give  effect 
to  it  would  be  to  sacrifice  conduct  and  acts  to  appellations 
which  are  often  the  result  of  accident.  Had  the  appellant 
been  an  entire  stranger  both  in  blood  and  aJH&nity  it  is  probable 
that  she  would  have  called  the  testator  and  his  wife  father  and 
mother,  but  still  other  terms  denoting  affection  might  have  been 
used.  Being,  however,  the  niece  of  tlie  parties  (of  the  testator 
by  marriage),  it  was  more  natural  that  she  sliould  continue  to 
call  them  uncle  and  aunt  than  that  slie  sliould  adopt  a  new  term. 
It  is  also  objected  tliat  the  testator  did  not  account  to  the  appel- 
lant for  the  income  received  by  him  on  her  legacy  before  it  was 
paid  over  to  her.  It  is  urged  that  this  shows  that  he  assumed 
to  set  off  the  expense  of  her  support  against  such  income. 
This  also,  under  the  circumstances,  is  of  no  force.  The  appel- 
lant had  been  thirteen  years  in  the  testator's  family  supported 
wholly  at  his  expense  before  she  had  any  property  whatever, 
and  ten  years  before  her  grandfather's  death,  when  it  became 
certain  that  she  was  to  receive  any  property  in  the  future. 
While  it  is  true  that,  strictly  speaking,  as  the  father  of  the 
appellant,  the  testator  would  have  been  bound  to  support  her 
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entirely  at  his  own  expense,  it  was  natural  that  after  the  legacy 
had  become  payable  to  her  the  testator  should  think  it  wise 
to  apply  that  income  to  give  the  appellant  greater  educational 
advantages  than  hitherto  he  had  felt  himself  able  to  afford. 
A  father  might  have  done  the  same,  even  if  we  assume  that 
without  authority  from  some  court  it  would  have  been 
unjustified. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  decree  of  the  surrogate  of  Steuben  county  aflSrmed, 
with  costs  in  both  courts. 

O'Brien,  Haight,  Vann,  Werner  and  Willard  Bartlbtt, 
JJ.,  concur ;  Hiscock,  J.,  not  sitting. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  John  H. 
Niebuhr,  Appellant,  v.  William  MoAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  Respondent. 

Witness — Failure  to  Administer  Oath  to  a  Witness  in  Procerd- 
ING  TO  Remove  Policeman  —  Waiver  Thereof.  The  inadverteat 
omission  of  a  deputy  police  coinmissioDer  of  the  city  of  New  York  to 
administer  an  oath  to  a  witness,  who  testified  against  a  patrolman  upon 
one  of  tliree  charges  against  him  which  were  then  being  heard  by  the 
commissioner,  such  witness  having  been  actually  sworn  and  having 
testified  as  to  one  of  the  other  charges,  does  not  invalidate  the  proceedings 
where  the  patrolman,  who  must  have  known  of  the  omission,  made  no 
objection  and  cross-examined  the  witness;  since  such  patrolman,  by 
oitiitting  in  any  manner  to  object,  consented  that  the  testimony  of  such 
witness  might  be  considered  by  the  commissioner  without  any  further 
sanction  than  such  as  might  arise  from  the  fact  that  he  had  already  been 
sworn  to  tell  the  truth  upon  one  of  the  two  other  charges  which  were 
tried  at  the  same  time. 

People  ex  rel.  Niebuhr  v.  McAdoo,  107  App.  Div.  615,  affirmed. 

(Argued  March  2,  1»06;  decided  March  18,  ld06.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  July 
22,  1905,  dismissing  a  writ  of  certiorari  and  confirming  the 
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determination  of  the  defendant  iu  dismissing  the  relator  from 
the  police  force  of  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  0.  Van  Doren  and  Leonard  A,  Snitkin  for  appel- 
lant. The  deputy  commissioner  erroneously  took  the  evidence 
of  one  Louis  A.  Smith,  a  witness  against  the  relator,  without 
swearing  the  witness  on  this  charge.  {People  ex  rel.  Kasschau 
V.  Police  Boards  155  N.  Y.  40 ;  People  ex  rel,  Somerville  v. 
Roosevelt^  15G  N.  Y.  692 ;  People  ex  rel,  Grogan  v.  York^ 
166  K  Y.  582  ;  PeopU  ex  rel.  Hart  v.  York,  169  T^T.  Y.  452 ; 
People  ex  rel.  Shiels  v.  Green,  179  N.  Y.  195.) 

John  J.  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Royal  E,  T,  Riggs  of  counsel),  for  respondent.  Tlie 
three  charges  against  relator  were  tried  as  one  continuous 
proceeding,  and  it  was  not  necessary  to  re-swear  the  witnesses 
Ryan  and  Smith  on  the  third  charge  when  they  had  already 
been  sworn  on  the  ftrst  charge.  {People  ex  rel,  Ballard  v. 
Moss^  34  App.  Div.  475 ;  People  ex  rel,  Kassohau  v.  Police 
Board,  155  N.  Y.  40.) 

WiLLAKD  Bartlett,  J.  The  only  point  which  we  deem  it 
necessary  to  discuss  on  this  appeal  arises  out  of  the  inadvertent 
omission  of  the  deputy  police  commissioner  to  administer  the 
oath  to  one  of  the  witnesses  who  testified  against  the  relator. 
According  to  the  original  return  this  witness,  where  his  name 
first  appears  in  the  record,  is  mentioned  as  being  "re-called." 
By  the  additional  affidavits,  however,  which  serve  the  purpose 
of  a  supplemental  return,  it  is  made  sufticiently  clear  that 
three  charges  against  the  relator  were  intermingled  in  the 
hearing  conducted  by  the  deputy  police  commissioner ;  that 
the  witness  in  question  had  been  actually  sworn  as  to  one  of 
these  charges,  but  that  there  was  an  omission  to  swear  him 
again  when  he  was  re-called  to  testify  in  regard  to  the  particu- 
lar charge  which  was  the  basis  of  this  proceeding.  The  rela- 
tor, who  was  present,  made  no  objection  to  tlie  reception  of 
the  testimony  of  the  witness ;  but  it  is,  nevertheless,  argued 
20 
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that  its  admiseion  is  fatal  to  tlie  determination,  inasmuch  as 
the  relatoi's  faihire  to  object  did  not  constitute  a  waiver, 
tinder  the  authority  of  JPeqple  ex  rel.  KaascJiau  v.  Board 
Police  Comrs,  iT.  Y.  (155  N.  Y.  40). 

Tlie  facts  of  that  case  were  very  different.  It  involved 
much  more  than  the  mere  omission,  by  inadvertence  or  mistake, 
to  administer  the  oath  to  a  single  witness  out  of  a  large  num- 
ber of  persons  called  to  the  stand.  There  was  an  intentional 
failure  to  swear  any  of  the  witnesses,  the  manifest  idea  of  the 
acting  police  commissioner  being  that  he  possessed  the  power 
and  right  to  remove  the  officer  upon  wliolly  unverified  state- 
ments, and  those  alone.  The  departure,  not  only  from  the 
form,  but  from  the  substance  of  judicial  procedure,  in 
the  Kaaschau  case  was  so  glaring  and  willful,  the  removal 
of  the  relator  therein  being  without  the  support  of  a  shred 
of  sworn  evidence,  that  the  silence  of  the  accused  officer, 
under  the  exceptional  circumstances  there  presented,  was  not 
deemed  to  be  a  waiver. 

Here,  however,  we  have  no  purpose  on  the  part  of  the 
deputy  commissioner  to  dispense  with  the  oath,  but  evidently 
an  assumption  on  his  part  that  an  oath  administered  to  a  wit- 
ness upon  being  called  to  testify  in  respect  to  one  of  the  three 
charges  intermingled  in  the  investigation  sufficed  to  qualify 
the  witness  to  speak  in  reference  to  another  charge  in  regard 
to  which  he  was  not  specifically  sworn.  The  relator  appears 
to  have  joined  in  this  assumption.  He  cross-examined  the  wit- 
ness without  an  intimation  of  any  objection,  although  he  must 
have  known  all  that  the  deputy  commissioner  knew  about  the 
omission  to  swear  him  specifically  as  to  this  charge.  We  think 
a  waiver  may  fairly  be  implied  under  the  authorities. 

In  Lawrence  v.  Houghton  (5  Johns.  129)  the  question  was 
whether  a  former  judgment  in  a  Justice's  Court  was  a  bar. 
Upon  the  trial  the  justice,  who  had  tried  the  former  suit, 
stated  to  the  jury  that  there  was  a  former  suit  between  the 
parties,  the  nature  of  it  and  the  judgment.  Upon  appeal  it 
was  held :  "  The  statement  of  the  justice  was  not  competent 
evidence  of  itself,  but  could  be  made  so  by  consent  of  the 
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parties,  and  that  consent  was  to  be  inferred  from  the  omission 
of  the  plaintiff  to  object  to  it  when  it  was  offered  and  given. 
Qui  tacit  consentire  videtur.^^ 

In  Cody  v.  Norton  (14  Pick.  236)  a  motion  was  made  by 
the  defendant  to  set  afeide  the  verdict  on  the  ground  that  one 
of  the  witnesees  who  had  testified  to  material  facts  on  the  part 
of  the  plaintiffs  was  not  sworn.  The  defendant  and  his  coun- 
sel became  aware  of  this  fact  before  the  case  went  to  the  jury 
while  his  counsel  was  summing  up,  at  which  time  the  witness 
had  left  town  for  his  home  ten  or  twelve  miles  distant.  The 
attention  of  the  court  was  not  called  to  the  matter,  nor  was 
any  exception  taken,  and  it  was  held  on  review  by  Shaw, 
Ch.  J.,  that  the  objection  was  not  available  after  verdict.  The 
exception  insisted  on  was  said  to  be  obviously  one  of  the  kind 
which  a  party  has  the  right  to  waive,  it  being  competent  to 
parties  and  not  uncommon  in  practice  by  consent  to  receive 
the  statement  of  a  person  as  evidence  who  is  not  sworn. 

"  If  a  party  admits  proof  to  be  taken  in  a  cause  without  an 
oath  after  it  has  been  acted  upon  and  made  the  basis  of  a 
judgment,  he  cannot  object  to  the  admissibility."  {Nesbitt 
V.  Dallam^  head  note,  7  Gill  &  Johns.  [Md.]  494.) 

In  Slauter  v.  Whitelock  (12  Ind.  338)  one  of  the  grounds 
of  the  attack  on  a  verdict  for  the  plaintiff  was  that  one  of  the 
witnesses  had  not  been  sworn.  "  We  are  not  informed,"  says 
the  court,  "  when  the  mistake  as  to  the  testimony  having  been 
without  the  sanction  of  an  oath  was  discovered  by  the  com- 
plaiuing  party.  The  first  we  hear  of  it  is  in  the  reasons  for  a 
new  trial.  If  it  was  known  before  the  jury  retired,  the  mis- 
take could  have  been  corrected  by  swearing  the  witness  and 
rehearing  the  evidence,  or  if  that  course  was  not  taken,  by  an 
instruction  to  tlie  jury  to  disregard  his  statements.  If  no 
motion  was  made  upon  the  discovery,  by  either  party,  it 
would  amount  to  acquiescence  in  the  reception  of  his  state- 
ments as  evidence  in  the  case." 

The  case  of  Hawks  v.  Baker  (6  Me.  72)  was  one  in  which 
an  unsworn  witness  testified,  believing  tlmt  he  had  been 
sworn,  and  in  which    the    omission  to  administer   the   oath 
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was  unknown  to  the  parties  or  their  counsel  until  after  the 
verdict.  Here,  of  course,  there  was  no  room  for  the  applica- 
tion of  the  doctrine  of  waiver,  and  tlie  verdict  was  set  aside ; 
but  tlie  court  in  granting  a  new  trial,  distinctly  recognized  the 
fact  that  a  party  might  by  implication  consent  to  the  reception 
of  testimony  by  a  witness  who  had  not  been  sworn,  saying : 
"  It  is  a  well  settled  principle  of  law  that  no  evidence  can  be 
permitted  to  go  to  the  jury,  unless  under  oath,  without  express 
or  implied  consent.^^ 

It  seems  to  us  that  it  is  not  too  much  to  say  in  the  case  at 
bar  that  the  relator,  by  omitting  in  any  manner  to  object,  con- 
sented that  the  testimony  of  the  witness  Louis  A.  Smith 
might  be  considered  by  the  deputy  police  commissioner  with- 
out any  further  sanction  than  such  as  might  arise  from  the 
fact  that  he  had  already  been  sworn  to  tell  the  truth  upon  one 
of  the  two  other  charges  which  were  tried,  in  part  at  least,  at 
the  same  time. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haiqht,  Vann,  Werner  and 
H18COCK,  JJ.,  concur. 

Order  affirmed. 

M.  &  E.  Solomon  Tobacco  Company,  Appellant,  v,  Benjamin 
F.  Cohen  et  al.,  as  Surviving  Members  of  the  Firm  of 
Simon  Auerbach  &  Co.,  Respondents. 

Sales  —  Contract  for  Sale  of  Goods  in  Bond  —  When  Vendee 
Entitled  to  Duty  Refunded  Thereon.  Where,  in  a  memorandum  of 
sale  of  imported  tobacco,  stored  in  a  bonded  warehouse,  on  which  the  duty 
had  not  been  fixed,  the  price  named  was  a  certain  sum  per  pound,  including 
the  duty  thereon,  which  was  estimated  at  seventy  cents  per  pound,  but 
*'if  appraised  at  less,"  the  diflference  in  duty  to  be  allowed  vendee,  tlie 
tobacco  to  be  taken  and  paid  for  within  five  months,  and  the  vendee 
took  and  paid  for  the  tobacco  within  the  time  named,  and  in  addition 
thereto  also  paid  the  vendors  sixty-one  cents  per  pound  for  the  duty  as 
fixed  by  the  collector,  the  vendors  paying  over  such  duty  to  him,  under 
protest,  and  thereafter  such  proceedings  were  instituted  by  them  that 
the  protest  was  sustained  and  the  duty  reduced  to  thirty -five  cents  per 
pound,  the  collector  refunding  to  them  the  excess  of  duty,  out  of  which 
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they  paid  fifty  per  cent  for  the  services  of  their  attorney,  leaving  the 
remainder  in  the  hands  of  the  vendors,  who  refused  to  pay  it  over  to  the 
vendee  upon  its  demand,  held  that  the  vendee  was  entitled  to  a  judg- 
ment against  the  vendors  for  such  balance;  since  the  rights  of  the  parties 
depend  on  the  meaning  of  the  expression  "if  appraised  at  less,"  which 
means  a  lawful  appraisal,  whether  made  by  the  collector  or  adjudged  by 
the  court;  it  means  such  an  appraisal  as  the  law  required  and  justi- 
fied, not  such  as  was  made  by  the  collector,  which  was  illegal  and  was  _ 
treated  by  the  government  as  illegal.  In  effect,  the  sale  was  subject  to 
the  payment  of  the  duty  by  the  vendee,  but  the  vendors  were  to  pay  it 
for  the  vendee  out  of  moneys  furnished  for  the  purpose,  so  that  the  vend- 
ors must  be  deemed  to  have  received  the  refunded  duty  for  the  benefit  of  the 
vendee  who  is  entitled  to  it,  therefore,  less  the  expenses  of  collecting  it. 
Solomon  Tobacco  Co,  v.  Cohen,  95  App.  Dlv.  297,  reversed. 

(Argued  February  14,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
17,  1904,  reversing  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  the  court  on  trial  without  a  jury  and 
granting  a  new  trial. 

The  trial  court  found  that  on  the  10th  of  June,  1890,  the 
defendants  sold  to  the  plaintiff  37  bales  of  Sumatra  tobacco  at 
$2.25  a  pound,  including  estimated  duty,  pursuant  to  a  written 
contract  made  for  and  in  belialf  of  the  defendants  by  their 
duly  authorized  brokers,  of  which  the  following  is  a  copy : 

"  New  Tokk,  June  10/90. 
"  Sold  to  M.  &  E.  Solomon  Tob.  Co. 
"  For  account  of  S.  Auerbach  &  Co. 

"  Terms :  Dnty  cash  70c.  If  appraised  at  less  diffce.  to  be 
allowed  $5,000.  4  &  5  mos.  —  Balance  less  discount  for  unex- 
pired time.     All  to  be  taken  in  five  months. 

"  37  bales  Deli.  NY-K  SLT. 

"  Examined  and  accepted  at  $2.25. 

"MAURICE  ELLER  &  SON, 

''Brokers.'' 

The  tobacco,  recently  imported,  was  in  a  bonded  ware- 
house, and  the  duty  thereon  had  not  been  fixed,  for  there  had 
been  no  appraisal.  The  sum  of  70  cents  a  pound  was  arbitrarily 
agreed  upon  by  the  parties  at  the  time  of  the  sale  as  the 
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probable  maximura  of  duty  upon  said  tobacco,  and,  as  the 
trial  judge  found,  "  It  was  expressly  agreed  in  the  aforesaid 
contract  that  if  the  tobacco  should  be  dutiable  at  a  less  sum 
the  difference  should  be  allowed  to  the  plaintiff." 

Shortly  after  the  contract  was  made  tlie  tobacco  was 
appraised  and  the  duty  collected  at  the  rate  of  61  cents 
per  pound,  which  was  fixed  by  an  erroneous  and  unlawful 
method  of  classification.  The  difference  of  9  cents  between 
the  estimated  rate  stated  in  the  contract  and  that  fixed  by  tlie 
collector  of  the  port  of  New  York  was  allowed  to  the  plain- 
tiff, which,  between  June  16th  and  December  1st,  1890,  paid 
the  defendants  for  the  tobacco  substantially  in  accordance 
with  the  terms  of  the  contract.  The  plaintiff,  between  said 
dates,  upon  withdrawing  the  tobacco  from  bond  in  install- 
ments, paid  the  defendants  on  each  occasion  tlie  sum  of  61 
cents  per  pound  as  and  for  the  duty  fixed  by  the  collector, 
said  payments  amounting  in  the  aggregate  to  $3,832.63. 
Upon  receiving  said  amount  of  duty  from  the  plaintiff  the 
defendants  paid  the  same  to  the  collector,  who  thereupon 
released  the  tobacco,  which  was  delivered  to  the  plaintiff.  All 
of  said  duty  was  paid  by  the  defendants  to  the  collector  under 
the  protest  that  said  tobacco  was  not  lawfully  dutiable  at  the 
rate  of  61  cents  per  pound,  and  that  said  rate  had  been  fixed 
by  an  erroneous  and  unlawful  method  of  classification.  There- 
after such  proceedings  were  had  that  said  protest  was  sus- 
tained, the  duty  upon  the  tobacco  was  reduced,  and  on  Decem- 
ber 30th,  1899,  the  collector  refunded  to  the  defendants,  of 
the  duty  so  paid  as  aforesaid,  the  sura  of  $1,311.50,  of  which 
they  paid  50  per  cent  to  their  attorney  for  the  collection 
thereof.  The  trial  court  found  that  on  the  30th  of  December, 
1899,  the  deieudants  had  received  to  the  plaintiff's  use  the 
sum  of  $655.75,  which  they  refused  on  due  demand  to  pay  to 
the  plaintiff.  Xo  material  fact  was  found  except  as  thus 
stated.  Judgment  was  ordered  in  favor  of  the  plaintiff  for 
the  sum  of  $055.75,  with  interest  thereon  from  the  date  of 
demand.  Upon  appeal  to  the  Appellate  Division  the  judg- 
ment was  reversed  and  the  plaintiff  appealed  to  this  court. 
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Louis  Marshall  and  Abraham  Befiedict  for  appellant. 
The  construction  of  the  contract  adopted  by  the  trial  court  is 
the  only  admissible  construction,  and  the  Appellate  Division 
erred  in  reversing  the  judgment.  (Benjamin  on  Sales,  §§  295- 
302 ;  1  Pars,  on  Oont.  [7th  ed.]  585 ;  Smith  v.  Kerr^  108 
N.  T.  31,  37 ;  Wells  v.  Alexandre,  130  K  Y.  642  \  H.  C.  dk 
a  Co.  V.  E.  a  dk  a  Co.,  113  Fed.  Eep.  256 ;  Matter  of 
Blumlein,  55  Fed.  Eep.  383  ;  2  Pars,  on  Cont.  [7th  ed.]  292 ; 
Woodnif  V.  Woodruff,  52  N.  Y.  53.) 

B.  F.  Einstein  for  respondents.  The  plaintiffs  claim  must 
be  determined  solely  upon  the  contract  under  which  the 
tobacco  was  sold.  ( Woolsey  v.  FunJce,  121  N.  Y.  87 ;  Nicoll 
V.  Sands,  131  K  Y.  2i ;  Woodruff  v.  Woodruff,  52  N.  Y.  53  ; 
Hepburn  v.  Griswold,  8  Wall.  604 ;  Parker  v.  Davis,  12 
Wall.  457  ;  Wadsworth  v.  Green,  1  Sandf.  78  ;  Moore  v.  Des 
Arts,  1  N.  Y.  359.)  The  equities  of  this  ca*%e  are  entirely 
with  the  defendants.  {Seeberger  v.  Castro,  153  U.  S.  32.) 
There  can  be  no  recovery  for  money  had  and  received.  {But- 
terworth  v.  Oould,  41  N.  Y.  450.) 

Vann,  J.  The  question  presented  for  decision  is  what  did 
the  parties  mean  by  their  brief  memorandum  in  view  of  all 
the  circumstances  surrounding  them  when  they  made  it? 
The  question  is  close,  for  the  courts  below  divided  in  judg- 
ment upon  it  and  we  are  compelled  to  decide  by  the  vote  of  a 
majority.  The  parties  might  well  have  been  more  explicit  in 
their  contract  and  not  have  left  to  implication  that  which 
could  have  been  expressly  stated  by  the  use  of  one  or  two 
additional  words.  It  is  not  for  us,  however,  to  criticise  but  to 
decide,  and  in  announcing  our  decision  in  favor  of  the  plain- 
tiff we  state  the  following  as,  in  brief,  the  grounds  of  our 
judgment. 

It  would  naturally  be  expected  that  the  plaintiff,  who  fur- 
nished the  money  to  pay  the  duty,  would  be  entitled  to  any 
overpayment  exacted  by  the  agents  of  the  government, 
rather  than  the  defendants,  who,  although  making  the  pay- 
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ment,  in  fact  did  not  use  their  own  money  for  the  purpose. 
No  one  was  rcully  interested  in  the  amount  paid  except  the 
plaintifiE,  upon  whom  the  burden  of  tlie  duty  fell,  although 
the  defendants  formally  handed  the  money  over  because  the 
government  would  accept  it  only  from  tlie  importer.  While 
the  sale  was  for  the  nominal  sum  of  $2.25  per  pound,  the  real 
purchase  price  was  that  sum  less  the  estimated  duty  of  70 
cents  to  be  advanced  by  the  plaintifiE  in  cash  for  the  sole  pur- 
pose of  paying  the  duty.  It  was  expressly  conceded  at  the 
trial  that  the  "seventy  cents  entered  into  the  price  of  $2.25," 
and  that  "  $2.25  per  pound  means  the  price  of  the  tobacco 
per  pound  including  the  seventy  cents  duty."  The  sura  of 
seventy  cents,  however,  having  been  arbitrarily  agreed  upon 
merely  for  convenience,  was  by  the  terms  of  the  contract 
subject  to  reduction  either  exclusively  on  the  basis  of  the 
appraisal  made  by  the  collector,  or  by  the  final  and  only  legal 
appraisal  which  was  made  in  effect  tlirough  an  adjudication 
by  the  Federal  courts.  The  rights  of  the  parties  depend  on 
the  meaning  of  the  expression  "  if  appraised  at  less,"  which,  as 
we  read  it,  means  a  lawful  appraisal,  whether  made  by  the  col- 
lector or  adjudged  by  the  court.  It  means  sucli  an  appraisal 
as  the  law  required  and  justified,  not  such  as  was  made  by  the 
collector,  which  was  illegal  and  has  been  treated  by  the  govern- 
ment as  illegal.  Since  the  plaintifiE  advanced  the  duty  as  esti- 
mated simply  for  the  protection  of  the  defendants,  the  word 
"  appraised  "  should  not  be  limited  to  the  unlawful  action  of 
the  collector,  but  should  be  extended  to  the  method,  whatever 
it  was,  by  which  the  lawful  duty  was  ascertained.  It  is  obvious 
that  the  real  price  of  the  tobacco  was  $1.55  per  pound,  plus 
the  lawful  duty  to  be  ascertained  by  an  appraisal,  but  the  plain- 
tifiE was  to  advance  enough  to  protect  the  defendants  who  were 
liable  to  the  government  as  they  had  imported  the  tobacco. 
Such  advance  was  made  shnply  to  indemnify  the  defendants 
against  loss  and  any  balance  left  after  payment  of  the  actual  duty 
was  to  be  restored.  Thus  the  sale  in  eflEect  was  subject  to  the 
payment  of  the  duty  by  tlie  plaintifiE,  but  the  defendants  were 
to  pay  it  for  them  out  of  moneys  furnished  for  the  purpose. 
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The  appraisal  by  the  collector  was  at  sixty-one  cents  and  the 
difference  between  that  sum  and  seventy  cents,  the  amount 
advanced  to  pay  the  duty,  has  been  restored,  but  the  differ- 
ence between  the  duty  called  for  by  the  collector's  appraisal 
and  thirty-five  cents,  the  rate  fixed  by  the  courts,  although 
paid  back  by  the  government  to  the  defendants,  has  not  been 
paid  by  them  to  the  plaintiff. 

The  time  fixed  for  the  performance  of  the  contract  does 
not  control,  as  the  defendants  were  not  to  pay  the  duty  with 
their  own  money.  There  w^as  no  postponement  of  perform- 
ance of  any  part  of  the  contract  in  wiiich  the  defendants  had 
a  pecuniary  interest.  They  were  to  get  their  pay  within  the 
time  fixed  for  performance  in  any  event,  and  what  interest 
had  they  beyond  that?  The  lawful  appraisal  might  have 
been  made  within  the  five  months  provided  for  payment  of 
the  purchase  price  to  the  defendants,  and  even  if  it  was  not 
made  within  that  period  of  what  concern  was  it  to  them,  as 
they  had  all  they  were  entitled  to  ?  The  fact  that  the  mis- 
take of  the  collector  was  not  acknowledged  for  a  long  time 
gave  them  no  title  to  the  money.  The  delay  in  the  final 
appraisal  caused  them  neither  loss  nor  inconvenience.  The 
risk  was  not  theirs,  but  the  plaintiff's,  who  performed  within 
the  time  allotted  and  thereupon  the  real  interest  of  the 
defendants  ended.  While  it  was  not  their  legal  duty  to  take 
steps  for  a  further  and  lawful  appraisement,  it  was  a  matter 
of  fairness  to  their  customers,  because  they  had  been  paid 
for  what  they  sold  and  they  might  well  take  such  volun- 
tary action  as  the  interests  of  their  customers  required. 
They  were  not  compelled  to  act,  but  having  acted,  the  result 
was  not  for  their  own  benefit  but  for  the  benefit  of  the  one 
who  furnished  the  money  to  them  to  pay  the  duty.  They 
commenced  no  action  to  recover  the  money  back,  but  entered 
a  protest  when  it  was  paid,  employed  an  attorney  apparently 
upon  a  contingent  fee,  probably  appealed  to  the  secretary  of 
the  treasury  within  the  time  required  by  statute,  and  then 
let  the  matter  rest  until  the  lawful  rate  was  determined  in  an 
action  brought  by  other  importers.     (In  re  Blumlein^  49  Fed. 
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Eep.  228 ;  55  Fed.  Eep.  383.)  Tlie  plaintiff  could  not  pro- 
test,  as  it  had  no  relations  with  the  government,  and  the 
defendants  by  protesting  showed  that  they  thought  the  col- 
lector's appraisal  was  unlawful.  After  the  lawful  rate  had 
been  fixed  by  the  court,  the  custom  house  oiBcerfe,  as  one  of 
them  testified,  "went  back  over  their  (our)  figures  and 
appraisements  made  on  the  former  basis  and  corrected  them 
to  conform  to  the  decision.  *  *  *  The  real  adjustment 
resulted  in  a  refund  to  the  importer  and  was  upon  the  basis 
of  the  examination  of  the  samples  of  the  tobacco  originally 
made."  The  plaintiff  provided  the  money  and  ran  the  only 
risk  and  it  was  within  the  reasonable  contemplation  of  the 
parties  that  it  should  receive  the  amount  refunded  by  the 
government,  after  payment  of  expenses.  £^x  cequo  et  iono 
the  defendants  had  no  right  to  it,  but  simply  received  it  to  the 
use  of  the  plaintiff. 

In  a  "  bought "  memorandum  drawn  by  a  broker  the  essen- 
tials are  expressly  stated  and  the  rest  left  to  reasonable  impli- 
cation from  what  is  thus  stated,  when  considered  in  the  light 
of  the  situation  of  the  parties  and  the  circumstances  known 
to  both. 

The  test  is  what  would  a  reasonable  man  infer  on  reading 
the  contract  in  the  light  of  that  situation  and  those  circum- 
stances if  the  facts  ultimately  developed  occurred  to  him  as 
possible  or  likely  to  happen. 

The  defendants  are  to  be  commended  for  their  efforts  to  pro- 
tect their  customers,  and  they  have  been  paid  their  expenses 
in  so  doing.  It  was  not  their  money  they  were  looking  after 
but  the  money  of  the  plaintiff.  Unless  they  contracted  with 
reference  to  the  lawful  duty  they  are  in  the  attitude  of  specu- 
lators at  the  expense  of  their  patrons.  Good  faith  and  fair 
dealing  require  a  construction  that  will  give  effect  to  the  con- 
tract as  a  reasonable  man  would  understand  it  at  the  time  it 
was  made,  and  this  we  have  endeavored  to  do. 

We  find  no  error  of  law  committed  by  the  trial  judge,  and 
as  the  judgment  rendered  by  him  was  not  reversed  on  the 
facts,  but  on  the  law  only,  we  think  the  order  of  the  Appel- 
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lat«  Division  should  be  reversed  and  the  judgment  of  the 
trial  court  affirmed,  with  costs  in  Appellate  Division  and  in 
this  court. 

Cdllen,  Ch.  J.,  Edward  T.  Bartlett  and  "Willard 
Bartlett,  J  J.,  concur ;  Gray,  IIaight  and  Chase,  J  J., 
dissent  on  opinion  of  Appellate  Division  below. 

Ordered  accordingly. 


Clarence  T.  Birkett,  Appellant,  v.  James  E,  Nichols  et  al., 
Eespondents. 

Contract  of  Sale  — Wafveb.  Where  by  the  terms  of  a  contract  for 
the  sale  of  ten  carloads  of  flour  the  vendor  agreed  to  ship  the  same  dur- 
ing the  month  of  November,  but  in  fact  shipped  but  three  carloads  during 
that  month,  six  carloads  of  the  remainder  being  shipped  during  December 
and  one  in  January,  in  an  action  by  the  vendor  to  recover  damages  caused 
by  the  refusal  of  the  vendees  to  accept  the  December  and  January  ship- 
ments, evidence  that  during  the  latter  part  of  November  the  agent  of  the 
vendees  in  a  conversation  with  the  agent  of  the  vendor  requested  that  the 
latter  write  to  his  principal  and  ascertain  "if  it  would  suit  him  just  as 
-well  to  have  that  flour  distributed  through  December  as  to  have  it  all 
come  the  latter  part  of  the  month,"  and  upon  the  vendor's  agent  consent- 
ing to  so  write,  further  said,  "  string  it  along  through  December,"  and 
that  during  a  subsequent  conversation  between  them  the  vendees'  agent 
asked  if  the  vendor  had  been  written  to  with  reference  to  distributing 
their  December  flour,  to  which  the  vendor's  agent  replied  that  he  thought 
they  had  written,  together  with  evidence  that  the  shipments  were  actually 
strung  along  through  December  as  suggested,  that  an  invoice  was  sent  to 
the  vendees  as  each  car  was  shipped,  sight  drafts  drawn  upon  them  for 
the  purchase  price  and  they  were  informed  of  the  arrival  of  the  cars  at 
their  destination,  is  suiScient  to  support  a  fiDding  that  as  to  the  December 
shipments  the  provision  of  the  contract  requiring  delivery  in  November 
had  been  waived,  where,  so  far  as  appears,  the  invoices  were  retained  by 
the  vendees  without  objection  and  no  intention  of  rejecting  the  goods  was 
manifested  by  them  until  the  middle  of  January. 

Birkett  v.  NichoU,  98  App.  Div.  631,  reversed. 

(Argued  February  14,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  15,  1904,  reversing  a  judgment  in  favor  of  plain- 
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tiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Terra  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S.  F.  Lincoln  and  Calvin  J.  Iluaon  for  appellant.  The 
proof  in  this  case  warrants  the  finding  that  there  was  an 
express  waiver  on  the  part  of  the  defendants  at  the  time  of 
performance,  and  also  that  there  was  a  waiver  of  the  time  of 
performance  wholly  independent  of  the  express  agreement  to 
that  effect.  {Thome  v.  French,  4  Misc.  Rep.  436  ;  Smith  v. 
Ougertyj  4  Barb.  614 ;  Wood  v.  Perry,  1  Barb.  114 ;  Thomp- 
son V.  Poor,  147  K  Y.  402.) 

Henry  D.  Hotchkiss  for  respondents.  The  finding  that 
the  original  contract  was  at  any  time  or  in  any  way  modified 
was  without  any  evidence  to  support  it.  {Nat  H,  Co.  v. 
Bement,  163  N.  T.  505;  Matter  of  Keefe,  164  N.  Y.  352; 
Shottoell  V.  Dixon,  163  K  Y.  43.)  The  defendants  did  not 
by  delay  waive  their  right  to  reject  the  December  shipments. 
{Kien  V.  Tuj>j>er,  52  N.  Y.  550 ;  Chapin  v.  Fitzgerald,  5 
N.  Y.  Supp.  722 ;  127  K  Y.  670 ;  Co7ncl  Bank  v.  Pfeiffer, 
108  N.  Y.  242 ;  M.  Bank  v.  ZT".  E,  R.  Co,,  109  K  Y.  373 ; 
Eppem  V.  LitOejohn,  27  App.  Div.  22 ;  164  N.  Y.  187.) 

WiLLARD  Bartlett,  J.  It  docs  not  appear  by  the  order 
or  judgment  of  the  Appellate  Division  that  tlie  reversal  was 
upon  questions  of  fact.  There  is  no  suggestion  that  any  mate- 
rial error  of  law  was  committed  in  the  rulings  upon  evidence, 
80  that  the  only  questions  of  law  which  this  court  is  called 
upon  to  consider  are  (1)  whether  the  conclusion  of  law  is 
supported  by  the  facts  found,  and  (2)  whether  a  finding  of 
fact  essential  to  sustain  the  judgment  of  the  trial  court  is 
wholly  without  evidence  to  support  it.  {NaL  Harrow  Co.  v. 
Beinent  c6  Sons,  163  N.  Y.  505.) 

This  litigation  arises  out  of  a  contract  in  writing  made  on 
November  10,  1902,  whereby  the  plaintiff  agreed  to  sell  to 
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the  defendants  and  the  defendants  agreed  to  purchase  from  the 
plaintiff  ten  car  loads  of  buckwheat  flour  to  be  shipped  from 
Penn  Yan,  N.  Y.,  during  the  month  of  November,  1902,  and 
delivered  in  the  city  of  New  York.  The  plaintiff  shipped 
three  cars  of  flour  in  November,  1902,  six  in  December,  1902, 
and  one  on  January  12,  1903.  As  a  justification  for  postpon- 
ing the  shipment  of  seven  out  of  the  ten  cars  to  dates  later 
than  November,  1902,  the  plaintiff  claimed,  ^rsi,  that  prior 
to  December  1,  1902,  and  while  the  original  contract  was  in 
full  force  and  effect,  it  was  modified  by  the  parties  so  as  to 
provide  that  only  three  cars  need  be  shipped  in  November, 
while  the  remainder  might  be  shipped  from  time  to  time  dur- 
ing December ;  and,  secondly,  that  wholly  independent  of 
any  such  modification  of  the  original  contract  in  November, 
1902,  before  any  alleged  breach  thereof,  there  was  a  waiver 
by  the  defendants  of  the  provisions  of  the  contract  as  to  the 
time  of  the  delivery  of  the  cars,  so  as  to  permit  delivery  at 
any  time. 

The  defendants  paid  drafts  drawn  for  the  three  cars  of 
flour  shipped  in  November  and  a  draft  drawn  for  one  car 
shipped  in  December,  under  the  supposition  that  it  had  in 
fact  been  shipped  in  November.  About  the  middle  of  Janu- 
ary, 1903,  however,  they  notified  the  plaintiff  that  three  cars 
were  all  that  had  been  shipped  in  contract  time  and  that  the 
December  shipments  were  too  late  and  would  not  be  accepted. 
The  plaintiff  thereupon  brought  this  action  to  recover  dam- 
ages for  the  defendtmts'  refusal  to  accept  and  pay  for  five 
car  loads  of  flour  shipped  in  December  and  the  one  car  load 
shipped  in  January,  alleging  separately  the  modification  of 
the  original  contract  and  (by  an  amendment  of  the  complaint 
at  the  beginning  of  the  trial)  the  waiver  as  to  the  time  of 
performance,  to  which  reference  has  already  been  made. 
The  learned  justice  before  whom  the  case  was  tried  without  a 
jury  made  the  following  finding  in  reference  to  such  alleged 
modification  and  such  alleged  waiver :  "  III.  That  after  the 
making  of  such  contract  and  before  the  time  limited  for  the 
performance    thereof    had    expired    negotiations   were   had 
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between  the  plaintifiE  and  defendants  for  an  extension  of  the 
time  for  the  delivery  of  such  flour,  and  the  time  for  such 
delivery  was  extended,  and  the  provision  of  said  contract 
requiring  delivery  in  the  month  of  November  was  waived  by 
the  defendants,  and  permission  given  by  said  defendants  to 
string  tlie  delivery  of  said  cars  not  sliipped  in  the  month  of 
November  along  through  the  month  of  December."  The 
learned  trial  judge  also  found,  as  matter  of  fact,  that  the 
plaintiflf  suffered  a  loss  of  $300.72  on  each  of  the  six  cars 
which  the  defendants  refused  to  accept,  and  as  a  conclusion 
of  law  that  the  defendants  were  liable  in  that  amount  for 
each  of  the  five  cars  shipped  in  December  (allowing  notliing 
for  their  refusal  to  accept  the  car  shipped  in  January). 
Accordingly  he  directed  the  judgment  in  favor  of  jthe  plain- 
tiff which  has  been  reversed  by  the  Appellate  Division. 

In  the  prevailing  opinion  below  the  reversal  is  placed 
mainly  on  the  ground  that  there  is  no  evidence  to  sustain  the 
finding  that  before  the  expiration  of  the  time  fixed  for  the 
delivery  of  the  flour  the' contract  was  modified  in  respect  to 
the  time  of  delivery.  As  to  the  other  claim  of  the  plaintiff, 
that  there  was  a  waiver  of  the  time  limitation,  irrespective 
of  the  alleged  modification  before  default,  it  was  held  that 
the  judgment  of  the  trial  court  had  proceeded  upon  an 
entirely  different  theory  and  that  upon  the  appeal  then  before 
the  court  the  plaintiff  was  "  limited  to  the  conclusion  reached 
by  the  trial  justice  that  the  time  of  delivery  was  extended 
he/ore  it  expired." 

We  are  unable  to  concur  in  this  view  as  to  the  scope  of  the 
finding  in  question.  We  construe  it  to  be  both  a  finding  of  a 
modification  before  breach  and  a  finding  of  a  waiver,  and 
assuming  that  the  learned  Appellate  Division  was  right  in 
holding  that  there  was  no  evidence  to  uphold  the  finding  as 
to  the  alleged  modification,  we  cannot  say  that  tlie  finding  of 
a  waiver  was  without  evidence  to  support  it.  If  thus  sup- 
ported it  affords  an  adequate  basis  for  the  conclusion  of  law 
that  the  plaintiff  was  entitled  to  recover,  and  the  reversal 
cannot  be  sustained. 
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The  negotiations  in  the  city  of  New  York  were  carried  on 
between  Hay  men  &  Bowliu,  a  firm  of  brokers  representing 
the  plaintiff,  and  Albert  Brandley,  the  flour  buyer  for  the 
defendants'  firm,  Austin,  Nichols  &  Co.  According  to  the 
testimony  of  Lorenzo  D.  Bowlin,  one  of  the  plaintiff's  brokers, 
he  had  a  conversation  with  Mr.  Brandley  in  the  latter  part  of 
November,  1902,  which  he  narrates  as  follows : 

"  He  says  to  me,  '  Mr.  Bowlin,  I  wish  you  would  write  Mr. 
Birkett  and  ask  him  if  it  would  suit  him  just  as  well  to  have 
that  flour  distributed  through  December  as  to  have  it  all 
come  the  latter  part  of  this  month.'  I  said,  *  I  will  do  that, 
Mr.  Brandley.'  Tliat  was  just  a  few  days  before  the  last  of 
the  month.  He  said,  *  String  it  along  through  December.' 
That  was  the  expression  he  used.  I  had  a  conversation  with 
him  on  the  subject  after  that  date.  Either  the  last  of  Novem- 
ber or  the  firet  of  December  I  had  a  conversation  with  him 
on  the  subject  of  the  delivery  of  this  flour'  at  that  time.  Mr. 
Brandley  asked  me  if  I  had  written  Birkett  with  reference  to 
distributing  their  December  flour,  and  I  told  him  that  I 
thought  we  had  written  Mr.  Birkett.  That  was  about  the 
only  convereation  with  reference  to  the  shipment  of  it." 

Here  we  have  not  only  the  evidence  of  a  consent  that 
deliveries  thereafter  to  be  made  might  be  made  in  December 
instead  of  November,  but  evidence  of  an  express  request  on 
the  part  of  the  purchasers  of  the  flour  that  the  future  ship- 
ments should  be  thus  postponed.  It  is  true  that  this  consent 
does  not  appear  to  have  been  communicated  by  the  broker  to 
the  plaintiff  until  December  1,  1902 ;  but  the  plaintiff  had 
learned  of  it  as  early  as  the  2nd,  for  under  that  date  he  wrote 
to  the  broker  expressing  his  satisfaction  that  he  could  get  a 
little  extra  time  on  the  delivery  of  Austin,  Nichols  &  Co.'s 
order;  and  he  did  in  fact  "string"  the  subsequent  deliveries 
along  through  December,  precisely  as  the  defendants  had 
desired,  the  court  having  found  that  the  shipments  were 
made  on  the  5th,  13th,  19th,  24th,  27th  and  29th  days  of  that 
month.  As  each  car  was  shipped  the  plaintiff  sent  an  invoice 
thereof  to  the  defendants  and  drew  sight  drafts  for  the  purchase 
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price  of  each  shipment.  The  defendants  were  also  informed 
of  the  arrival  of  the  cars  at  New  York.  The  invoices  were 
retained  without  objection,  so  far  as  appears,  and  the  defend- 
ants manifested  no  intention  of  rejecting  any  of  the  goods 
until  about  the  middle  of  January,  1903,  when  they  notified 
the  plaintiff,  for  the  first  time, 'that  the  December  shipments 
would  not  be  accepted. 

We  think  that  the  oral  consent  giv^n  by  the  agent  of  the 
defendants  to  the  agents  of  the  plaintiff  in  the  latter  part  of 
November,  1902,  that  the  shipments  of  flour  yet  to  be  made 
under  the  written  contract  could  be  made  in  December,  1902, 
together  with  the  evidence  as  to  the  shipments  actually  made 
in  December,  and  the  conduct  of  the  defendants  in  reference 
thereto,  authorized  the  inference  of  a  waiver  completely 
executed.     (See  TKoimon  v.  Poor^  147  N.  Y.  402.) 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  Trial  Term  affirmed,  with  costs. 

Gbay,  Edward  T.  Bartlett,  Haiqht,  Vann  and  Chasb, 
J  J.,  concur;  Cullen,  Ch.  J.,  absent. 

Ordered  accordingly. 


Jacob  Durb,  Appellant,  v.  The  New  York  Central  an© 
Hudson  River  Railroad  Company,  Respondent. 

Negligkncb  —  Defective  Walk  at  Railroad  Crossing  —  Question 
OF  Fact.  Where  it  appears,  in  an  action  brought  against  a  railroad  com- 
pany to  recover  for  injuries  resulting  from  a  fall  caused  by  a  defective 
walk  over  a  railroad  at  a  street  crossing,  that  the  railroad  tracks  had  been 
raised  at  the  crossing,  planks  being  placed  on  either  side  of  each  rail,  the 
space  between  the  planks  being  filled  with  broken  stone  and  gravel 
which  liad  settled  so  that,  at  the  time  of  the  accident  and  for  several 
weeks  prior  thereto,  there  was  in  tlie  line  of  the  walk  and  on  the  outside 
of  the  plank  along  one  side  of  a  rail  an  oblong  hole  or  depression  sev- 
eral inches  deep,  sloping  up  from  its  deepest  point  at  the  edge  of  the 
plank  toward  the  center  of  the  space  between  the  rails;  that  at  the  time 
of  the  accident,  about  half-past  ten  in  the  evening,  plaintiff  was  walking 
slowly  across  the  tracks  at  the  point  in  question  at  which  no  light  was 
maintained  by  the  railroad  company,  the  nearest  city  light  being  about 
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one  hundred  and  seventy -five  feet  distant,  when  he  stepped  into  such 
hole  or  depression,  catching  his  foot  under  the  edge  of  the  plank  and  fell, 
seriously  fracturing  his  ankle  and  leg,  it  is  erroneous  to  dismiss  the  com- 
plaint, since  such  hole  or  depression  was  such  a  defect  that  the  question 
whether  the  defendant  was  guilty  of  negligence  in  permitting  the  same 
to  remain  in  the  crossing  should  have  been  submitted  to  the  Jury. 
Durr  V.  N.  F.  C.  <fc  H.  R  li.  B,  Co.,  97  App.  Div.  643,  reversed. 

(Argued  March  13,  1906;  decided  March  20,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
Noveml)er  9j  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D.  F.  Sea/rle  for  appellant.  The  defendant  was  negligent 
m  not  keeping  the  crossing  safe.  {Allen  v.  jB.,  H.  cfe  P. 
R,  R.  Co.,  151  N.  Y.  434 ;  McKinney  v.  iT.  T.  a  <k  H,  R, 
R.  R,  Go.,  66  App.  Div.  207,  209 ;  Gale  v.  iT.  T.  C.  cfe  R. 
R.  R.  R,  Go.,  76  N.  Y.  594;  Lowell  v.  C.  Y.  R.  R.  Co.,  15 
App.  Div.  218 ;  Worster  v.  F.  S.  S.  R.  R.  Co.,  50  N.  Y. 
203 ;  Casper  v.  D.  D.  R,  R.  Co.,  23  App.  Div.  458 ;  Cudde- 
hack  V.  Jewett,  20  Hun,  187 ;  Payne  v.  T.  <&  B.  R.  R.  Co., 
83  K  Y.  572;  Wasmer  v.  B.,  Z.  <&  W.  R.  R.  Co.,  80 
N.  Y.  212.) 

Cha/rles  T.  Titus  for  respondent.  The  nonsuit  was  proper. 
The  condition  complained  of  was  not  such  as  to  constitute 
aegligence  on  the  part  of  the  defendant.  {Beltz  v.  City  of 
Tankers,  148  K  Y.  67;  Bateman  v.  N.  T.  C  &  H.  R. 
R.  R.  Co.,  47  Hun,  429.) 

Chase,  J.  The  plaintiil  fell  while  walking  on  a  street  in 
tke  city  of  Rome,  at  a  place  where  such  street  is  crossed  by 
tite  tracks  of  the  defendant's  railroad.  This  action  is  brought 
to  recover  damages  for  personal  injuries  received  by  such  fall. 
At  the  crossing  there  are  four  sets  of  railroad  tracks  numbered 
21 
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one,  two,  three  and  four  from  the  south.  The  sidewalk,  as  it 
approaches  the  crossing,  is  surfaced  with  gravel.  The  defend- 
ant, afew  months  previous  to  the  accident,  had  raised  its  tracks 
and  on  each  side  of  each  rail  it  had  placed  plank  level  with  the 
top  of  the  rails.  Between  the  plank,  and  also  approaching  the 
outside  tracks,  defendant  filled  the  roadway  and  sidewalk  with 
broken  stone  and  gravel.  The  gravel  settled,  so  that  on  the 
day  of  the  accident  and  for  several  weeks  prior  thereto  there 
was  in  the  line  of  the  sidewalk  on  the  north  side  of  the  rails  of 
the  third  track  more  or  less  dej)re8sion,  and  at  one  point  next 
to  the  plank  and  from  three  to  five  feet  from  the  east  line  of 
the  sidewalk  there  was  a  depression  or  hole  four  to  six  inches 
in  depth  and  about  eighteen  inches  wide  along  the  plank  and 
extending  north  from  the  plank  about  ten  to  twelve  inches. 
This  hole  or  depressiop  was  deepest  in  the  center  and  next  to 
the  plank,  and  the  gravel  sloped  to  such  center  from  the  north 
and  from  each  side.  The  full  edge  of  the  plank,  and  a 
space  under  the  plank,  was  visible  for  about  six  inches.  The 
plaintiff,  who  was  a  heavy  man  of  middle  age,  was  going  south 
on  said  street  about  half-past  ten  in  the  evening  on  a  dark, 
rainy  night,  and  continued  in  the  line  of  the  sidewalk  to  cross 
said  tracks,  when  he  stepped  into  said  depression  and  fell. 
There  were  no  lights  maintained  at  said  crossing,  and  tlie  city 
light  on  the  south  was  175  feet  away,  and  that  on  the  north 
was  beyond  an  intervening  canal  bridge.  The  plaintiff 
described  the  occurrence  as  follows:  "1  was  walking  very 
slowly  down  on  to  the  tracks,  but  when  I  got  on  the  railroad,  as 
was  natural,  I  took  a  little  faster  gait  to  walk  to  get  across  the 
railroad,  and  then,  the  first  thing  I  knew,  down  went  my  foot 
into  a  hole  and  got  caught ;  my  toes  got  caught  and  I  couldn't 
help  but  fall ;  '*;  was  my  right  foot  that  caught."  Plaintiff 
suffered  what  is  commonly  known  as  a  "Pott's  fracture"  of 
the  right  ankle,  and  also  a  break  of  the  large  bone  of  the  leg 
about  eight  inches  above  the  Pott's  fracture.  On  the  trial,  at 
the  close  of  the  plaintiff's  evidence,  the  court  stated,  in  sub- 
stance, that  the  evidence  relating  to  tlie  plaintiff's  contributory 
negligence  presented  a  question  of  fact  to  be  determined  by 
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the  jury,  but  that  the  defect  in  the  walk  was  not  such  as  to 
raise  a  question  of  fact  as  to  the  defendant's  negligence,  and 
the  defendant's  motion  for  a  nonsuit  was  thereupon  granted. 

The  riglit  of  a  wayfarer  to  assume,  in  the  absence  of  lights 
or  any  warning,  that  a  public  highway  or  walk  is  normal  and 
safe  has  been  very  recently  re-asserted  by  this  court  in  Mul- 
Uiia  V.  Siegel-Cooper  Co.  (183  N.  Y.  129). 

It  is  provided  by  section  11  of  the  Railroad  Law  (Chap. 
565,  Laws  1890):  "Every  railroad  corporation  which  shall 
build  its  road  along,  across  or  upon  any  *  *  *  street, 
highway,  *  *  *  whicli  the  route  of  its  road  shall  inter- 
sect or  touch,  shall  restore  the  *  *  *  street,  highway 
*  *  *  thus  intersected  or  touched,  to  its  former  state,  or 
to  such  state  as  not  to  have  unnecessarily  impaired  its  useful- 
ness    *     *     *." 

It  is  the  duty  of  a  railroad  corporation,  both  under  the 
statute  and  upon  common-law  principles,  to  keep  its  road  at  a 
crossing  in  safe  condition,  so  that  a  traveler  upon  the  high- 
way, exercising  ordinary  care,  can  pass  over  the  same  in 
safety.  {GaU  v.  N.  Y.  C,  <&  IL  R.  R.  R,  Co,,  76  N.  Y. 
694;  Masterson  v.  N,  T.  C  cfe  //.  7?.  R,  R.  Co,,  84  N.  Y. 
250.) 

If,  for  instance,  the  railroad  should  find  it  necessary  to 
re-lay  its  track  on  a  diflFerent  grade  at  a  crossing,  the  statute 
would  require  it  to  make  such  repairs  or  changes  in  the 
highway  as  to  conform  to  the  new  situation.  {Allen  v. 
Buffalo,  R,  dk  I\  R,  Co.,  151  X.  Y.  434.) 

The  care  required  is  dependent  in  every  instance  upon  the 
location  of  the  higiiway,  the  extent  of  the  travel  thereon,  and 
upon  all  the  circumstances  surrounding  and  affecting  the 
particular  situation.  As  is  said  in  Bateman  v.  ^Y.  I".  C.  cfe  IL 
R.  R.  R,  Co.  (47  Hun,  429) :  "  It  is  rea8ona])le  care  and  dili- 
gence measured  by  the  circumstances  of  each  caf^e." 

This  crossing  was  at  a  city  street.  There  was  a  hotel  on 
the  east  side  of  the  street  immediately  south  of  the  tracks. 
The  Erie  canal  was  near  the  west  side  of  the  street,  but  the 
east  side  thereof  seems  to  have  been  f ullv  covered  with  build- 
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ins^s.  Tlie  crossing  is  one  of  such  importance  that  gates  were 
there  maintained  and  a  flagman  was  there  stationed  by  the 
defendant  both  night  and  day,  although  at  the  time  of  tlie 
accident  the  gates  were  up  and  the  flagman  was  not  in  sight. 
One  or  more  slight  accidents  had  occurred  by  reason  of  the 
same  depression  prior  to  the  accident  to  the  plaintiff. 

The  decisions  in  cases  where  it  has  been  held  that  certain 
depressions  in  the  surface  of  a  street  or  walk  are  not  sufli- 
cient  to  present  a  question  for  the  determination  of  a  jury  as 
to  the  negligence  of  a  municipality  do  not  aid  us  materially  in 
determining  the  question  now  before  us. 

The  form  and  limited  nortii  and  south  extent  of  the  depres- 
sion as  described  in  this  case  was  such  that  if  a  person  walk- 
ing toward  the  south  should  step  into  it  his  foot  would  natu- 
rally slide  forward  so  that  the  toe  of  his  shoe  would  extend 
under  the  plank,  and  if  the  foot  was  thus  caught,  even  for 
a  moment,  a  fall  to  the  ground  and  an  injury  to  the  person's 
foot  or  leg  should  reasonably  be  anticipated. 

The  two  cases  in  this  court  upon  which  the  defendant 
relies  are  Beltz  v.  Cltt/  of  Tankers  (148  X.  Y.  67)  and 
Ilamilton  v.  City  of  Buffalo  (173  N.  Y.  72).  In  each  of 
these  cases  the  decision  rests  wholly  upon  the  determination 
that  the  defect  was  slight  and  that  danger  w^as  not  reasonably 
to  be  anticipated,  and  that  according  to  common  experience 
an  injury  to  a  pedestrian  was  not  likely  to  happen. 

It  is  only  when  the  defect  is  so  slight  that  no  careful  or 
prudent  man  would  reasonably  anticipate  any  danger  from  its 
existence,  and  when  it  could  only  have  been  guarded  against 
by  the  exercise  of  extraordinary  care  and  foresight,  that  the 
question  of  responsibility  therefor  is  one  of  law.  {Beltz  v. 
City  of  Yonkers^  supra,)  If  the  question  of  defendant's 
negligence  depends  upon  conflicting'  inferences  to  be  drawn 
from  circumstances  in  regard  to  which  there  is  room  for  a  dif- 
ference of  opinion  among  intelliujent  men  it  must  be  submitted 
to  a  jury.  {Payne  v.  Troy  c6  Bo-^Um  R,  R,  Co,,  83  N.  Y.  572.) 
The  danger  from  the  defect  det^cribed  in  this  case  was  more 
apparent  than  from  the  alleged  defects  described  in  ih^  Beltz 
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and  Hamilton  cases,  and  it  was  such  a  defect  that  the  ques- 
tion of  the  defendant's  negligence  in  permitting  the  same  to 
remain  in  tlie  crossing  sliould  have  been  submitted  to  the 
jury.     {MuUiiis  v.  Sleyel- Cooper  Co,^  supra.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  IIaight,  Vann  and 
WiLLARD  Bartlett,  J  J.,  concur ;  Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Louis  Rosenstein,  Respondent,  v.  Henry  Vogemann  et  al., 

Appellants. 

1.  Charter  Party  —  When  Charterers,  Not  Owners,  Are  Liable 
FOR  Loss  OF  Goods  Resulting  from  Alleged  Negligence  in  Unload- 
ing Goods.  Where  a  charter  party  gives  to  the  charterers  of  a  steam- 
ship the  absolute  right  of  selecting  the^dock,  wharf  or  place  for  the  dis- 
charge of  the  cargo  with  which  the  steamship  is  laden,  provided  only 
that  the  steamer  shaU  always  lie  safely  afloat  at  any  tide,  the  charterers  to 
indemnify  the  owner  from  all  consequences  or  liabilities  that  might  arise 
from  the  signing  of  bills  of  lading,  the  owner  is  not  liable  for  the  value 
of  goods  destroyed  by  the  collapse  of  a  pier  as  the  result  of  the  alleged 
negligence  of  the  charterers  in  failing  to  exercise  reasonable  care  and 
diligence  in  selecting  a  suitable  place  in  which  to  unload  and  deposit  the 
goods. 

2.  Common-law  Rule  as  to  Notice  to  Consignee  —  When  It  Is  Not 
Avoided  By  Provisions  op  Bill  of  Lading.  The  common-law  rule  that 
where  the  contract  is  to  carry  goods  by  water  from  port  to  port,  the  carrier  is 
liable  until  the  goods  have  been  actually  delivered  or  notice  of  the  time 
and  place  of  arrival  of  the  vessel  given  to  the  consignee  and  a  reasonable 
time  thereafter  allowed  for  the  removal  of  the  goods,  is  not  avoided  by  a 
provision  in  a  bill  of  lading,  ''  Goods  to  be  taken  from  the  ship  by  the 
consignee  directly  they  come  to  hand  in  discharging  the  ship  and  the 
carrier's  responsibility  to  cease  package  by  package  immediately  the 
goods  leave  the  ship's  deck  or  tackle.  If  not  taken  from  alongside  by 
the  consignee  they  will  be  landed  and  deposited  at  the  expense  of  the 
consignee  and  at  his  risk  of  fire,  loss  or  injury  on  the  dock  or  in  the  ware- 
house or  in  crn ft,"  where  the  bill  of  lading  is  silent  upon  the  question 
of  notice;  since  in  so  far  as  the  contract  is  ambiguous  or  leaves  the 
intention  of  the  parties  in  doubt,  it  must  be  construed  against  the 
carrier. 
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3.  When  Notice  to  Consignee  Is  Insufficient — Liability  of  Car- 
rier FOR  Loss  of  Goods  Caused  By  Coixapse  of  Pier.  Where  it 
appears,  in  an  action  brought  for  the  value  of  goods  carried  under  such 
bill  of  lading  from  a  foreign  port  to  a  consignee  in  the  city  of  New  York 
and  destroyed  by  the  collapse  of  a  pier  upon  which  they  were  unloaded, 
that  they  were  transported  by  a  freight  steamship  having  no  pier  or  dock 
of  her  own,  and  no  schedule  or  fixed  time  of  arrival,  so  that  the  con- 
signee could  not  estimate  or  determine  with  reasonable  certainty  the  day 
on  which  she  would  arrive  or  at  what  pier  or  wharf  she  would  find  a 
berth;  that  the  steamship  was  berthed  at  a  Staten  Island  pier  about  noon 
of  a  certain  day;  that  the  consignee  received  notice  of  that  fact  from  the 
owners  of  the  pier  between  two  and  three  o'clock  of  the  same  day;  that 
the  unloading  of  the  goods  was  concluded  on  the  following  day,  they 
being  placed  upon  the  pier,  and  that  at  about  five  o'clock  of  that  day 
the  pier  collapsed  and  the  goods  were  precipitated  into  the  water  and 
thereby  rendered  valueless,  the  evidence  justifies  a  finding  that  sufficient 
notice  of  the  arrival  of  the  steamship,  and  reasonable  time  to  appear  at 
the  pier  and  take  charge  of  the  freight,  was  not  given  to  the  consignee, 
so  that  the  carriers  were  not  relieved,  under  the  circumstances,  of  their 
liability  as  common  carriers  by  a  discharge  of  the  goods  upon  the  pier; 
and  such  liability  is  not  dependent  upon  the  question  whether  they  were 
guilty  of  negligence  in  having  failed  to  exercise  reasonable  care  in  select- 
ing a  safe  place  to  unload. 

Hosenttein  v.  Vogemann,  102  App.  Div.  39,  affirmed. 

(Argued  March  6,  1906;  decided  March  20,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
February  28,  1905,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Notman  and  Wilhehnus  Mynderse  for  appellants. 
Under  the  provisions  of  the  bill  of  lading  contract,  under 
which  the  goods  were  received  and  shipped,  the  carriers'  lia- 
bility, as  such,  ceased  upon  the  arrival  of  the  ship  and  tlie 
discharge  of  the  cargo,  package  by  package,  immediately  the 
goods  left  the  sliip's  deck  or  tackle.  (ConstMe  v.  Nat  S.  S. 
Co.,  15i  U.  S.  51 ;  Dorr  v.  N  J,  S.  N.  Co,,  11  K  Y.  485  ; 
£is8ell  V.  N.  Y.  C  R,  R,  Co.,  25  N.  Y.  442 ;  Steinway  v. 
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E.  R.  R.  Co.,  43  N.  Y.  123 ;  Park  v.  Preston,  108  N.  Y. 
434;  Mynard  v.  S.  R.  R.  Co.,  71  N.  Y.  180.)  The  carriers 
were  in  no  event  liable  for  goods  discharged  over  the  ship's 
side  and  deposited  on  the  wharf  other  than  as  warehousemen. 
{Collins  V.  Burets,  63  N.  Y.  1  ;  Tarhell  v.  R.  E.  S,  Co.,  110 
N.  Y.  170 ;  GUadell  v.  Thompson,  66  N.  Y.  194.)  The 
defendants  were  not  common  carriers,  but  simply  under  the 
charter  party  and  bill  of  lading  made  a  contract,  as  agents  for 
the  master,  between  the  owner  of  the  steamer  and  plaintiflTs 
assignor,  for  the  transportation  of  this  shipment  from  Ham- 
burg to  New  York.  {Freeman  v.  Buckingham,  18  How. 
[U.  S.]  182  ;  The  New  York,  93  Fed.  Kep.  495  ;  The  Maggie 
Hammond,  9  Wall.  435 ;  Robinson  v.  Chittenden,  69  N.  Y 
525 ;  Hooe  c6  Co.  v.  Groverman,  1  Cranch,  214 ;  Reid  v. 
U.  S.,  11  Wall.  591 ;  The  Nicaragua,  71  Fed.  Eep.  723 ; 
Fenton  v.  Dublin  Steam  Packet,  8  A.  &  E.  835 ;  Manchester 
V.  Furness,  Withy  cfe  Co.,  L.  R.  [2  Q.  B.  1895]  282 ;  The 
Sprott,  70  Fed.  Rep.  327.) 

H.  Arlington  and  Charles  R.  Barge  for  respondent.  The 
defendants'  liability  as  common  carriers  continued  until  after 
the  arrival  of  the  vessel  and  a  reasonable  time  for  the  con- 
signees to  remove  the  goods.  {Mc Andrews  v.  Whitlock,  52 
K  Y.  40;  Tarbell  v.  R.  E.  S.  Co.,  110  K  Y.  170;  Brand 
V.  N.  J.  S.  Co.,  10  Misc.  Rep.  128 ;  McKinney  v.  Jewett,  90 
N.  Y.  267 ;  X.  Co.  v.  Murray,  90  Hun,  554.)  A  reasonable 
time  to  remove  the  goods  in  question  had  not  elapsed  after 
the  unloading  of  the  steamer,  and,  therefore,  the  liability  of 
the  defendants  as  common  carriers  was  not  transformed  into 
a  liability  as  warehousemen.  {Dimham  v.  R.  R.  Co.,  46 
Hun,  245 ;  Wood  v.  Crocker,  18  Wis.  345 ;  Parker  v.  Ry. 
Co.,  30  Wis.  689  ;  5  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  270  ; 
Hedges  v.  R.  R.  Co.,  49  N.  Y.  223 ;  R.  R.  Co.  v.  Hatch,  52 
Ohio  St.  408.)  The  defendants  are  the  proper  parties  defend- 
ant in  this  action.  {Springer  v.  Westcott  Co.,  166  N.  Y.  117 ; 
De  Renner  v.  Brown,  165  N.  Y.  410;  McClure  v.  Trust 
Company,  165  N.  Y.  108;  Leary  v.  U.  S.,  14  Wall.  607.) 
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The  defendants  can  establish  no  exemption  from  Hability 
under  the  provisions  of  the  bill  of  lading.  {Tarbell  v.  li.  E. 
S.  Co,,  110  N.  Y.  170 ;  GUadell  v.  Thompson,  66  N.  Y.  194 ; 
Grand  v.  Livingston,  4  App.  Div.  589 ;  The  Titomia,  131 
Fed.  Rep.  229.) 

Haight,  J.  This  action  was  brought  to  recover  of  the 
defendants,  as  common  carriere,  the  value  of  seven  hundred 
bags  of  hemp  seed  shipped  on  board  the  steamer  Louise  from 
the  port  of  Hamburg  in  Germany  to  the  plaintiff's  assignor 
in  New  York.  The  vessel  arrived  at  New  York  on  the  8th 
day  of  May,  1901,  and  was  berthed  at  pier  four,  American 
Dock  Stores,  at  Staten  Island,  at  about  twelve  o'clock  noon 
of  that  day.  There  is  some  question  as  to  the  notice  given  to 
the  plaintiff's  assignor  of  the  arrival  of  the  vessel,  but  it  is 
admitted  by  the  plaintiff  that  notice  was  received  from  the 
owners  of  the  dock  of  the  arrival  of  the  vessel  between  two 
and  three  o'clock  of  that  day.  It  appears  that  the  unloading 
of  the  hemp  seed  was  concluded  on  the  day  following ;  that 
the  same  was  placed  on  the  pier  and  that  at  about  five  o'clock 
of  that  day  the  pier  collapsed  and  the  seed  was  precipitated 
into  the  water  and  rendered  valueless. 

The  complaint  alleged  two  causes  of  action.  It  first  alleged 
a  violation  of  the  defendants'  contract  as  a  common  carrier, 
by  reason  of  their  failure  to  deliver  the  goods ;  and  the  second 
charged  negligence  in  having  failed  to  exercise  reasonable 
care  and  diligence  in  selecting  a  suitable  place  in  which  to 
deposit  the  seed. 

The  answer  put  in  issue  the  allegations  of  the  complaint 
and  denied  that  the  defendants  had  such  ownership  or  interest 
in  the  vessel  as  would  render  them  liable  as  common  carriers, 
claiming  tliat  they  acted  merely  as  agents  of  the  owners  of  the 
steamer,  and  further  alleged  that  the  contract,  as  contained  in 
the  bill  of  lading,  had  been  fully  performed  by  them.  At  the 
close  of  the  evidence  both  parties  moved  that  a  verdict  be 
directed  in  their  favor,  and  thereupon  the  court  decided  in 
favor  of  the  plaintiff,  to  which  an  exception  was  taken  by  the 
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defendants.  There  was  no  motion  made  on  their  behalf  to 
submit  any  question  of  fact  to  tlie  jury.  It,  therefore,  follows 
that  the  trial  judge  was  autliorized  to  determine  all  questions 
of  fact  which  were  involved  in  the  case.  The  trial  court, 
however,  in  directing  a  verdict  for  the  plaintiflE,  remarked, 
with  reference  to  the  plaintiff's  contention,  that  the  doctrine 
of  res  ipsa  loquitur  applied  as  to  the  collapse  of  the  dock, 
had  been  fully  rebutted  by  the  evidence  given  upon  the  trial, 
and  that  he  directed  a  verdict  for  the  plaintiflE  upon  the  other 
questions  in  the  case. 

The  defendants  were  doing  business  as  co-partners  under 
the  firm  name  of  "  II.  Vogemann,"  consisting  of  H.  Voge- 
mann,  Sr.,  H.  Vogemann,  Jr.,  and  John  H.  Gans.  The 
owner  of  the  steamship  Louise  was  Carl  Hirshberg,  and  the 
bill  of  lading  was  executed  by  the  senior  member  of  the  firm 
in  Hamburg,  Germany,  on  the  21st  day  of  April,  1901,  "  For 
the  captain,  H.  Vogemann."  The  charter  party  was  executed 
in  the  city  of  New  York  on  the  25th  day  of  April,  1900, 
between  the  agents  of  the  owner  and  the  Hudspeth  Trans- 
atlantic Line,  as  charterers,  of  the  city  of  Richmond,  Virginia. 
By  it  the  owners  agreed  to  let,  and  the  charterers  agreed  to 
hire,  the  steamship  from  the  time  of  delivery  for  a  period  of 
twelve  calendar  months.  The  cargoes  were  to  be  laden  and 
discharged  "  in  any  dock  or  at  any  wharf  or  place  that  the 
charterers  or  their  agents  may  direct,  provided  the  steamer 
can  always  safely  lie  afloat  at  any  time  of  tide."  It  was  also 
provided  in  the  charter  party  that  tlie  captain  (although 
appointed  by  the  owners)  shall  be  under  the  orders  and  direc- 
tions of  the  charterers  as  regards  employment,  agency  or 
other  arrangements,  and  the  charterers  hereby  agree  to  indem- 
nify the  owners  from  all  consequences  or  liabilities  that  may 
arise  from  the  captain's  signing  l)ills  of  lading  or  otherwise 
complying  with  the  same ;  and  also  that,  in  the  event  of  loss 
from  any  accident  to  the  cargo  by  detention  or  loss  of  time, 
the  same  shall  be  at  the  charterers'  risk  and  expense.  The 
charter  party  was  assigned  to  the  defendants  on  August  20tliy 
1900. 
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The  fact  that  the  charter  party  gives  the  charterers  the  abso- 
hite  right  of  selecting  the  dock,  wliarf  or  place  for  the  dis- 
charge of  the  cargoes  with  which  the  vessel  is  laden,  provided 
only  that  the  steamer  shall  always  lie  safely  afloat  at  any  tide, 
and  the  further  provision  that  the  charterers  agree  to  indem- 
nify the  owner  from  all  consequences  or  liabilities  that  may 
arise  from  the  signing  of  bills  of  lading,  in  our  opinion  is  an 
answer  to  the  contention  of  the  defendants  that  the  owner  of 
the  vessel  was  liable  in  their  stead  for  the  damages  resulting 
to  the  plaintiff.  {Auten  v.  Bennett^  183  N.  Y.  496,  and 
authorities  there  cited.) 

We  are  thus  brought  to  a  consideration  of  the  question  as  to 
whether  the  defendants  are  liable:  under  the  circumstances  oi 
this  case,  as  common  carriers.  It  appears  to  be  conceded  that 
the  rule  of  the  common  law  is  that,  where  the  contract  is  to 
carry  goods  by  water,  from  port  to  port,  the  carrier  retains  his 
character  as  such,  with  the  attendant  liability  as  insurer,  until 
the  goods  have  been  delivered  to  the  consignee,  either  actually 
or  constructively,  and  that  to  constitute  a  constructive  delivery 
there  must  be  a  notice  of  the  arrival  of  the  vessel  at  the  place 
of  docking,  and  a  reasonable  time  thereafter  given  for  the 
removal  of  the  goods  by  the  consignee,  and  that  in  case  of 
his  failure  to  appear  and  take  charge  of  the  goods  the  carrier 
may  place  them  in  a  place  of  safety  for  storage,  giving  notice 
thereof  and  thus  be  relieved  from  further  liability  with  refer- 
ence thereto.  {The  Eddy^  5  Wall.  481, 495.)  It  is  contended, 
however,  in  this  case  that  the  rule  of  the  common  law  had 
been  changed  by  tlie  agreement  of  the  parties  as  incorporated 
in  the  bill  of  lading.  It  is  as  follows:  " Goods  to  be  taken 
from  the  ship  by  the  consignee  directly  they  come  to  hand  in 
discharging  the  ship  and  the  carrier's  responsibility  to  cease 
package  by  package  immediately  the  goods  leave  the  ship's 
deck  or  tackle.  If  not  taken  from  alongside  by  the  consignee 
they  will  be  landed  and  deposited  at  the  expense  of  the  con- 
signee and  at  his  risk  of  fire,  loss  or  injury  on  the  dock  or  in 
the  warehouse  or  in  craft."  As  to  this  provision  of  the  con- 
tract it  is  contended  on  behalf  of  the  defendants  that  no  notice 
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of  the  arrival  and  docking  of  the  vessel  was  re<iuirLHl  to  be 
given  as  a  condition  precedent  of  their  right  to  unload  upon 
tlie  dock,  and  that  after  they  had  unloaded  upon  the  dock 
tlieir  liability  as  a  carrier  became  so  modified  as  to  make  them 
liable  only  for  injury  resulting  from  their  own  negligence 
until  such  a  time  as  they  should  give  notice  to  the  consignee 
and  a  reasonable  time  had  elapsed  for  the  removal  of  the 
goods.  The  reliance  of  the  appellants  in  support  of  this  con- 
tention is  chiefly  placed  upon  the  cases  of  GleadeUv.  Thomson 
(56  N.  Y.  194) ;  Collhis  v.  Burns  (63  N.  Y.  1),  and  ConstahU 
V.  NaL  S.  S.  Co.  (154  U.  S.  51). 

In  Gleadell  v.  Thomson  the  action  was  brought  by  the 
carrier  for  the  freight  and  charges  specified  in  the  contract. 
The  plaintiflE  had  received  a  quantity  of  sheet  iron  to  carry 
by  ship  from  London  to  the  port  of  New  York.  After  the 
arrival  of  the  vessel  the  sheet  iron  was  unloaded  during  the 
night  upon  the  pier  and  the  defendants  had  sent  tarpaulins 
by  their  own  servants  to  cover  the  iron  and  protect  it  from 
injury  from  an  impending  storm.  While  the  defendants' 
agents  were  engaged  in  placing  the  tarpaulin  over  the  iron  a 
large  piece  of  the  tarpaulin  was  forcibly  taken  from  them  by 
persons  in  the  employ  of  the  plaintiff,  against  their  protest, 
to  cover  the  hatch  of  the  ship,  thus  leaving  a  portion  of  the 
sheet  iron  unprotected  from  the  storm.  The  defendants 
sought  to  offset  the  damages  thus  resulting  to  them  to  the 
plaintiffs  claim  for  freight  and  this  court  held  they  were 
entitled  to  recover.  In  delivering  the  opinion  of  the  court, 
however,  it  was  said  by  Andrews,  J.,  that  "  The  landing  of 
the  goods  upon  the  pier  of  the  plaintiff  under  the  circum- 
stances of  this  case  did  not,  we  think,  change  his  relation  to 
the  goods  and  divest  him  of  his  custody  o^  them  as  a  carrier. 
The  privilege  to  make  this  disposition  of  them  was  secured  to 
him  by  the  bill  of  lading  unless  the  consignee  was  read}''  to 
take  the  goods  from  the  ship  whenever  it  was  ready  to  dis- 
charge. It  was  not  incumbent  upon  the  plaintiff  to  give 
notice  of  a  readiness  to  discharge  the  goods  as  a  condition  of 
his  exercising  the  privilege  of  depositing  them  upon  the  pier. 
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They,  however,  remained  after  such  deposit  in  liis  custody  as 
carrier,  subject  to  the  modified  responsibility  created  by  the 
contract,  until  after  notice  had  been  given  to  the  consignees 
of  their  arrival,  and  a  reasonable  time  had  elapsed  for  their 
removal.  Meanwhile,  the  defendants  assumed  the  risk  of  fire, 
loss  or  injury  to  the  goods,  according  to  the  contract ;  but  the 
language  used  did  not  exempt  the  plaintiff  from  liability  for 
an  injury  resulting  from  his  own  negligence." 

It  is  upon  that  portion  of  the  opinion  stating  "  It  was  not 
incumbent  upon  the  plaintiff  to  give  notice  of  a  readiness  to 
discharge  the  goods  as  a  condition  of  his  exercising  the  privi- 
lege of  depositing  them  upon  the  pier  "  that  the  defendants 
base  their  claim  in  this  case.  It  will  be  observed,  however, 
that  in  that  case  the  agents  and  servants  of  the  consignee  were 
actually  present  upon  the  dock  trying  to  preserve  their  prop- 
erty from  injury  by  covering  it  with  tarpaulins  which  they 
themselves  had  furnished,  but  which  had  been  forcibly  taken 
from  them  by  the  plaintiff.  It  is,  therefore,  apparent  that  the 
clause  of  the  opinion  specifically  referred  to  by  the  defendants 
in  this  case  was  not  involved  in  the  question  under  considera- 
tion in  that  case  and  it  cannot  bo  considered  as  a  final  deter- 
mination of  the  question  as  to  whether  notice  is  or  is  not 
necessary  to  be  given.  In  this  connection  attention  is  called 
to  the  case  of  Tarhell  v.  Royal  Exchange  Shipping  Co,  (110 
N.  Y.  170,  180),  in  which  the  same  learned  judge,  speaking 
for  the  court,  says  with  reference  to  the  question  of  notice : 
"  The  obligation  of  the  shipowner  is  not  only  to  carry  the 
goods  to  the  port  of  destination,  but  to  deliver  them  there  to 
the  consignee.  But  a  delivery  which  will  discharge  the  car- 
rier may  be  constructive  and  not  actual.  To  constitute  a 
constructive  delivery  the  carrier  must,  if  practicable,  give 
notice  to  the  consignee  of  the  arrival,  and  when  this  has  been 
done  and  the  goods  are  discharged  in  the  usual  and  proper 
place,  and  reasonable  opportunity  afforded  to  the  consignee  to 
remove  them,  the  liability  of  the  carrier,  as  such,  terminates. 
The  duty  of  the  consignee  to  receive  and  take  the  goods  is  as 
imperative  as  the  duty  of  the  carrier  to  deliver.     Both  obliga- 


1906.]  RoSENSTEIN  V.  VoGEMANN.  333 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haiqht,  J. 


tions  are  to  be  reasonably  construed,  having  reference  to  the  cir- 
cumstances. The  stringent  liability  of  the  carrier  cannot  be 
continued  at  the  option,  or  to  suit  the  convenience  of  the  con- 
signee. The  consignee  is  bound  to  act  promptly  in  taking 
the  goods,  and  if  he  fails  to  do  so,  whatever  other  duty  may 
rest  upon  the  carrier  in  respect  to  the  goods,  his  liability,  as 
insurer,  is  by  such  failure  terminated." 

In  the  case  of  CoUins  v.  Bums  the  goods  were  shipped 
from  Liverpool  to  Jersey  City  and  were  deposited  upon  the 
wharf  of  the  defendant,  which  was  an  inclosed  warehouse. 
The  consignee  had  been  given  notice  and  had  removed  part 
of  the  goods,  but  a  portion  had  been  stolen  from  the  ware- 
house through  the  negligence  of  the  defendant's  gatekeeper, 
and  the  action  was  brought  to  recover  for  such  goods.  It  w^as 
held  in  that  case  that  the  defendant  was  liable  as  warehouse- 
man. This  liability  existed  at  common  law,  and  there  is 
nothing  in  that  case  that  aids  us  in  determining  the  question 
now  under  consideration. 

In  the  case  of  Constahle  v.  IfaL  S.  S,  Co.  (154  U.  S.  51) 
the  consignee  sought  to  recover  from  the  defendant  goods 
which  had  been  destroyed  by  lire  after  they  were  landed  upon 
the  dock.  The  defendant  maintained  a  lino  of  steamere  ply- 
ing regularly  between  Liverpool  and  New  York  as  common 
carriers,  having  a  regular  pier  in  the  North  river,  at  which 
it  usually  docked  its  vessels.  Upon  the  arrival,  however,  of 
the  vessel  bringing  the  plaintiff's  goods  the  pier  was  occupied 
by  other  vessels,  and  was  so  blocked  by  ice  that  the  vessel 
could  not  reach  the  dock.  The  agent  of  the  defendant,  there- 
fore, procured  from  the  Inman  Steamship  Co.  a  permit  to 
land  at  its  dock,  which  was  six  hundred  feet  distant  from  the 
defendant's  dock.  The  goods  of  the  consignee  w^ere  at  once 
landed  upon  the  Inman  dock  and  subsequently  destroyed  by 
fire  before  notice  of  such  landing  had  been  given  to  tlie  con- 
signee. The  defendant  had  obtained  a  permit  from  tlie  cus- 
tom house  to  discharge  freight,  and  notice  of  the  time  and 
place  of  discharge  was  posted  on  the  bulletin  board  of  the 
custom  house,  and  thereupon  the  discharge  of  the  cargo  from 
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the  vessel  was  commenced  at  4 :  30  o'clock  in  the  afternoon. 
The  court  held  that  the  defendant  was  not  liable.  The  bill  of 
lading  was  substantially  in  the  same  form  as  that  now  under 
consideration.  Mr.  Justice  Brown,  who  delivered  tlie  pre- 
vailing opinion  of  the  court,  concedes  the  common  law  of 
the  sea  with  reference  to  the  delivery  of  a  cargo  and  the 
liability  of  the  carrier  to  be  tlie  same  as  that  to  which  we 
have  referred.  He  claimed,  however,  that  under  the  mod- 
ern custom  of  transacting  business  by  the  large  transatlantic 
passenger  steamers,  such  as  that  under  consideration,  which 
arrive  and  depart  upon  regular  schedule  days,  of  which  the 
public  has  notice,  where  the  consignees  of  the  cargo  may  be 
numbered  by  the  hundreds,  and  the  piers  of  the  regular 
steamship  lines  are  well  known  to  ewery  importer  and  the  day 
of  arrival  of  each  steamer  may  be  predicted  almost  to  a  cer- 
tainty ;  the  necessity  for  tlie  common-law  notice  of  the  arrival 
and  place  of  discharge  of  the  cargo  no  longer  exists  with 
reference  to  such  vessels  and,  therefore,  he  concluded :  "  1. 
That  the  stipulation  in  the  bill  of  lading  that  respondent 
should  not  be  liable  for  a  fire  happening  after  unloading  the 
cargo  was  reasonable  and  valid.  2.  That  the  discharge  of  the 
cargo  at  the  Inman  pier  was  not  in  the  eye  of  the  law  a  devia- 
tion such  as  to  render  the  carrier  an  insurer  of  the  goods  so 
unladen.  3.  That  if  any  notice  of  such  unloading  was  required 
at  all,  the  bulletin  posted  in  the  custom-house  was  suflScient 
under  the  practice  and  usages  of  the  port  of  New  York.  4. 
That  libellants,  having  taken  no  steps  upon  the  faith  of  the 
cargo  being  unladen  at  respondent's  pier,  were  not  prejudiced 
by  the  change."  In  discussing  the  question  with  reference  to 
the  berthing  of  the  vessel  at  the  Inman  pier  of  the  respondent 
company,  the  learned  justice  says :  "  If  it  be  true  that  the 
pier  of  the  resi>ondent  company  was  so  blocked  that  the  ^j^p^ 
could  not  obtain  access  to  it  to  discharge  her  cargo,  it  was,  so 
far  from  being  a  deviation,  a  matter  of  ordinary  prudence  to 
select  a  neighboring  pier  for  that  purpose.  Had  this  cargo 
been  discharged  at  a  remote^  unusual^  or  inaccessihl-e  spot^  or 
upon  an  uncovered  pier,  so  that  it  was  exposed  to  the  weather 
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or  to  any  unnsiial  hazard,  and  a  loss  had  been  incurred,  we 
should  not  have  hesitated  to  hold  the  carrier  liable,  notwith- 
standing the  stipulation  against  the  consequence  of  negligence 
in  its  bill  of  lading." 

It  will  be  observed,  however,  that  the  learned  justice's  con- 
clusion is  based  upon  the  modern  custom  existing  with  refer- 
ence to  the  great  transatlantic  steamsliips  engaged  in  caiTying 
passengers  and  light  freight,  which  ply  between  specified 
ports,  running  upon  schedule  time  so  that  consignees  of 
freight  know  almost  to  a  certainty  the  day  on  which  their 
goods  will  arrive.  Under  such  circumstances,  lie  holds  that 
the  notice  required  by  the  common  law  should  no  longer  be 
required,  but  that  posted  upon  the  bulletin  board  in  the  cus- 
tom house  should  be  deemed  sufficient.  The  question  thus 
arises  as  to  whether  the  rule  adopted  in  that  case  applies  to 
the  one  which  we  now  have  under  consideration.  The  court 
might  have  found  that  the  steamship  Louue  was  not  run  upon 
any  schedule  time;  that  the  defendants  did  not  have  any 
separate  pier  or  dock  of  their  own,  at  which  she  was  always 
berthed  upon  her  arrival  in  port ;  that  she  was  not  recognized 
as  one  of  the  swift,  great  transatlantic  passenger  steamships, 
but  was  generally  classed  as  a  freight  vessel  and  that  the  con- 
signees, therefore,  could  not  estimate  or  determine  with  rea- 
sonable certainty  as  to  the  day  on  which  she  woul^  arrive,  or 
at  what  pier  or  wharf  she  should  finally  find  her  berth.  Tlie 
bill  of  lading,  as  we  have  seen,  is  silent  upon  the  question  of 
notice.  The  rule  is  that  an  afi^reightment  contract,  modifying 
or  qualifying  the  carrier's  common -law  liability,  must  be 
strictly  construed  ;  and,  in  so  far  as  it  is  ambiguous  or  leaves 
the  intention  of  the  parties  in  doubt  it  is  to  be  construed 
against  the  steamship  company.  {Edsall  v.  Camden  <& 
Amboy  R,  R.  ik  Tr.  Co.,  50  N.  Y.  661 ;  Taylor  v.  Liver- 
pool cfe  G.  W.  S,  Co.,  L  E.  [9  Q.  B.]  546 ;  Bishop  on  Con- 
tracts,  411 ;  Carver  on  Carriers,  §  77.) 

Under  the  bill  of  lading,  as  we  have  seen,  the  goods  are  to 
be  taken  from  the  ship' by  the  consignee  directly  as  they  come 
to  hand  in  the  discharging  of  the  ship.     As  we  understand 
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this,  the  consignee  has  the  right  to  take  the  goods  directly 
fronn  the  ship  as  soon  as  it  has  been  berthed  and  the  master 
is  ready  to  discharge  the  cargo.  The  consignee  may,  there- 
fore, relieve  himself  from  liability  to  the  warehouseman,  or 
from  the  risk  of  fire,  or  loss  or  injury  on  the  dock,  to  which 
the  vessel  may  be  moored.  But  how  can  he  do  this  unless  he 
has  notice  of  the  arrival  and  place  of  berth  ?  Under  the  com- 
mon law  he  was  entitled  to  such  notice  if  practicable.  But 
he  cannot  be  permitted  to  unreasonably  delay  the  vessel  in 
the  discharge  of  her  cargo.  As  was  said  by  Andrews,  J.,  in 
Ta/rhell  v.  Royal  Exchange  Shipping  Co.  {supra) :  "  The  strin- 
gent liability  of  the  carrier  cannot  be  continued  at  the  option, 
or  to  suit  the  convenience  of  the  consignee.  The  consignee  is 
bound  to  act  promptly  in  taking  the  goods,  and  if  he  fails  to 
do  so,  whatever  other  duty  may  rest  upon  the  carrier  in  respect 
to  the  goods,  his  liability,  as  insurer,  is  by  such  failure  termi- 
nated." He  nmst,  therefore,  maintain  a  known  residence  or  a 
place  of  business  where  notice  may  reach  him  speedily,  and  be 
prepared  to  act  promptly. 

Again,  referring  to  the  facts  in  this  case,  it  will  be  observed 
that  the  plaintiff  did  have  notice  between  two  and  three 
o'clock  of  the  day  of  the  arrival  of  the  vessel  and  of  her 
docking  at  a  pier  on  Staten  Island.  The  freight  of  the  plain- 
tiff consisted  of  seven  hundrefi  bags  of  hemp  seed.  The 
duty  devolved  upon  the  trial  court  of  determining  the  facts. 
Was  the  character  and  business  of  this  vessel  such  as  to  bring 
her  within  the  rule  prevailing  with  reference  to  large  trans- 
atlantic passenger  steamers,  or  did  she  discharge  her  cargo  at 
a  remote,  unusual  or  inaccessible  spot,  within  the  exception 
to  the  rule,  and  was  notice  given  of  her  arrival  to  the  plain- 
tiff and  a  reasonable  time  given  him  to  appear  at  the  berth 
of  the  vessel  and  take  charge  of  the  freight,  considering  its 
character,  quantity  and  place  of  discharge?  Under  the  man- 
ner in  which  the  parties  sul)mitted  this  case  to  the  trial  court 
these  questions  of  fact  nnist  be  deemed  to  have  been  deter- 
mined in  favor  of  the  plaintiff.  We,  consequently,  conclude 
that  the  defendants  were  not  relieved  of  their  liability   as 
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common  camera  by  a  discharge  of  the  goods  upon  the  dock, 
under  the  circumstances  of  this  case,  and  that  such  liability 
is  not  dependent  upon  the  question  whether  they  were  guilty 
of  negligence  with  reference  to  their  destruction. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Vann,  Webner  and  Hiscook, 
JJ.,  concur;  Willard  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


Nettie  Butler,   Respondent,  v.   Michigan    Mutual  Life 
Insurance  Company,  Appellant. 

Insurance  (Life)  —  Breach  of  Warranty  —  False  Statements  to 
Medical  Examiner  as  to  Health  of  Insured  —  Insurance  Company 
Not  Bound  by  True  Statements  Made  to  Soliciting  Agent.  The 
fact  that  the  insured  disclosed  to  the  soliciting  Agent  of  a  life  insurance 
company  the  true  state  of  his  health  and  physical  condition  before  going 
to  the  medical  examiner  is  not  a  good  reply  in  an  action  brought  on  the 
policy  issued  to  him,  to  the  defense  of  a  breach  of  warranty,  in  that  state- 
ments made  by  him  to  the  medical  examiner  were  false;  especially  where 
it  appears  from  the  application  that  the  only  information  to  be  obtained 
by  the  agent  related  to  the  occupation,  age,  place  of  birth  and  other 
insurance;  and  that  inquiries  as  to  the  health  of  the  insured,  his  previous 
or  existing  ailments,  former  attention  by  physicians  and  similar  matters 
were  exclusively  within  the  domain  of  the  medical  examiner  and  were 
wholly  beyond  the  scope  of  the  solicitor's  duties  or  functions;  so  that 
notice  or  information  as  to  the  health  or  physical  condition  of  the  insured 
given  to  the  soliciting  agent  could  not  bind  the  company. 

Butler  V.  Michigan  Mutual  Life  Ins.  Co.,  93  App.  Div.  619,  reversed. 

(Submitted  March  18,  1906:  decided  March  20,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  27,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Thom.a8  Watts  and  Ahram  F.  Servin  for  appellant.     The 
fal»e  statements  in  question  being  warranties,  knowledge  on 
22 


338  Bl'tlkr  v.  Mich.  Mut.  Life  Ins.  Co.  [Mar., 


Opinion  of  the  Court,  per  Cullen,  Ch.  J.  [Vol.  184. 


the  part  of  any  agent  of  the  company  will  not  aid  plaintiff  to 
reeover.  {Foote  v.  A,  L,  Ins.  Co,^  61  N.  Y.  571 ;  Cushman 
V.  U.  S,  Z.  Im,  Co,,  63  N.  Y.  40^ ;  Scliaiie  v.  Jf.  Z.  Ina. 
Co.,  76  App.  Div.  271 ;  Barteau  v.  P.  L.  Ins.  Co.,  67  N.  Y. 
595  ;  Clemans  v.  Supreme  Asseinhly,  131  N.  Y.  485.)  The 
court  erred  in  cliarging  that  if  the  soliciting  agent,  Freeman, 
had  full  information  in  regard  to  the  truth  and  did  not  insert 
it  in  the  application,  the  plaintiff  could  recover.  {Russell  v. 
P.  Ins.  Co.,  176  K.  Y.  178  ;  TIackett  v.  Sujyreme  Council,  44 

App.  Div.  524 ;  O'Farrell  v.  J/.  Z.  Im.  Co.,  44  App.  Div.  554.) 

« 

Henry  Bacon  for  respondent.  The  writer  of  the  applica- 
tion was  the  agent  of  the  defendant.  {Ins.  Co.  v.  Wolff,  95 
U.  S.  326 ;  Whited  v.  O.  Ins.  Co.,  76  N.  Y.'415 ;  liohhijis  v. 
S.  F.  Ins.  Co.,  149  N.  Y.  477 ;  Quinn  v.  M.  L.  Ins.  Co.,  10 
App.  Div.  483.)  The  knowledge  of  the  agent  was  the  knowl- 
edge of  the  defendant,  his  principal.  (  Van  Scholck  v.  iV".  F. 
Ins.  Co.,  68  N.  Y.  434;  WJdted  v.  G.  Ins.  Co.,  76  N.  Y. 
415 ;  Miller  v.  P.  31  Ins.  Co.,  107  N.  Y.  292 ;  O'Brien  v. 
H.  B.  Society,  117  N.  Y.  310;  Sternanian  v.  21.  Ins.  Co., 
noK  Y.  13;  Quinn  v.  M.  Ins.  Co,,  10  App.  Div.  483; 
Hayes  v.  S.  <&  W.  Ins.  Co.,  81  App.  Div.  287.) 

CuLLEN,  Ch.  J.  The  action  was  brought  to  recover  the 
amount  of  a  life  insurance  policy  ;  the  defense  breach  of  war- 
ranty, in  that  the  statements  made  to  the  medical  examiner 
were  false.  As  the  decision  of  the  Appellate  Division  was 
unanimous,  and  there  are  no  exceptions  to  rulings  on  evidence, 
the  only  question  before  us  arises  on  the  cliarge  of  the  trial 
court.    But  that  question  goes  to  the  whole  merits  of  the  case. 

The  falsity  of  the  answers  to  the  questions  by  the  medical 
examiner  was  proved  by  the  defendant  and  not  controverted 
on  the  trial.  To  avoid  the  effect  of  this  defense,  the  plain 
tiff  gave  testimony  tending  to  prove  that  the  true  facts  con- 
cerning the  healtli  of  the  insured  liad  been  disclosed  to  one 
Freeman,  a  soliciting  agent  of  the  defendant,  before  the 
insured  went  to  the  medical  examiner  for  examination.     As  to 
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what  transpired  before  the  medical  examiner  as  to  what 
answere  were  made  by  the  insured  to  the  questions  pro- 
pounded liim  tliere  is  no  proof  except  the  answers  as  written 
in  the  appHcation  and  signed  by  tlie  insured.  Freeman  denied 
tliat  the  insured  liad  disclosed  to  him  the  true  facts  concerning 
his  health  and  previous  medical  attendance.  The  case  went 
to  the  jury  on  tlie  sole  issue  of  the  disclosures  to  Freeman, 
the  learned  trial  court  charging :  "  If  the  agent  of  the  insur- 
ance company  —  if  there  was  disclosed  to  him  by  the  deceased 
the  facts  in  regard  to  the  medical  attendance  upon  him,  and 
the  statements  or  facts  as  to  what  he  was  suffering  from,  the 
complaint  from  which  he  was  suffering,  and  the  agent  of  the 
company  did  not  choose  to  put  it  down  or  don't  write  down, 
put  it  all  down,  why  that  does  not  defeat  the  recovery  upon 
the  insurance  policy.  Now,  the  agent,  Mr.  Freeman,  to  whom 
it  is  claimed  tliose  statements  were  made,  denies  it,  and  tliat 
raises  tlie  question  flatly."  To  tliis  charge  the  defendant 
excepted.  The  court  was  requested  to  itistruct  the  jury 
"That  the  agent,  Mr.  Freeman,  had  no  right  to  record  his 
(insured)  answers  to  the  medical  questions,  or  as  to  the  physical 
condition."  This  was  refused,  and  the  defendant  excepted. 
By  the  written  application  the  insured  warmnted  that  the 
statements  contained  therein,  as  well  as  those  made  to  the 
medical  examiner,  whether  written  in  his  own  hand  or  not, 
should  form  the  basis  of  the  contract  of  insurance,  and  that  if 
untrue  or  fraudulent  tliat  should  avoid  the  policy.  The  evi- 
dence concerning  the  scope  of  Freeman's  agency  is  most 
meagre,  but  such  as  it  is  shows  that  he  was  merely  a  solicit- 
ing agent.  There  is  nothing  to  warrant  an  inference  that  he 
WiVfl  anything  more.  The  only  testimony  given  by  the  plain- 
tiff on  the  subject,  or  indeed  given  by  either  party,  was  of  a 
witness  who  was  present  when  the  insured  signed  the  applica- 
tion, who  said :  "  As  I  understand  it,  Mr.  Freeman  was  the 
agent  of  this  company.  I  heard  him  and  my  brother  talk 
over  the  matter  of  this  insurance."  On  the  application  is 
indorsed:  "Recommended  by  C.  S.  Freeman,  agent,  Williams 
Parsons,  superintendent."     In  the  application  is  found  written 
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in  large  type,  "  |3^  Before  sending  tliis  application  to  the 
Home  Office,  be  sure  each  and  every  question  is  answered  and 
that  the  age  and  date  of  birth  agree."  There  was  no  proof 
or  suggestion  on  the  trial  that  Freeman  was  authorized  to 
effect  insurance,  or  to  issue  policies,  and  what  has  been  quoted 
from  the  application  negatives  any  such  claim.  Indeed,  it 
seems  to  have  been  assumed  on  the  trial  that  Freeman  was  a 
mere  soliciting  agent,  as  appears  by  the  charge  of  the  court. 

The  question  is,  therefore,  sharply  presented  whether  the 
disclosure  to  the  soliciting  agent  of  an  insurance  company  of 
the  true  state  of  the  health  and  physical  condition  of  the 
insured  is  a  good  answer  to  the  defense  of  breach  of  warranty 
by  reason  of  the  falsity  of  the  responses  to  the  questions  pro- 
pounded by  the  medical  examiner.  We  have  recently  held 
that  if  the  insured  truly  answers  the  questions  and  the  medi- 
cal examiner  records  those  answers  eiToneously  or  falsely,  such 
falsity  will  not  avoid  the  policy,  and  that  is  unquestionably 
the  law  of  this  state.  {Sternaman  v.  Metr,  Life  Ins,  Co,^  170 
N.  Y.  13.)  That,  however,  is  not  the  question  in  this  case. 
As  already  said,  there  is  no  evidence,  except  the  application 
itself,  as  to  how  the  questions  by  the  examiner  were  answered. 
Even  if  there  were  such  evidence  it  would  not  affect  the  case 
before  us,  because  the  trial  court  charged  that  a  disclosure  to 
Freeman  was  sufficient.  It  is  a  fundamental  principle  in  the 
law  of  agency  that  for  information  given  an  agent  to  be  attrib- 
utable to  his  principal  the  information  must  be  imparted  to 
the  agent  in  the  course  of  his  agency.  As  appears  from  the 
instrument  the  only  part  of  the  application  to  be  obtained  by 
the  agent  related,  to  the  occupation,  age,  place  of  birth,  other 
insurance  or  application  for  the  same,  and  similar  matters. 
Inquiry  as  to  the  health  of  the  deceased,  his  previous  or  exist- 
ing ailment,  former  attendance  by  physicians  and  the  like 
fell  exclusively  within  the  domain  of  the  medical  exam- 
iner. Such  inquiries  lay  wholly  beyond  the  scope  of  the 
solicitor's  duties  or  functions.  "  The  knowledge  or  notice 
must  come  to  an  agent  who  has  authority  to  deal  in  reference 
to  those  matters  which  the  knowledge  or  notice  aflFects,  and 
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whose  duty  it,  tlierefore,  is  to  coiiimnnicate  it  to  his  prin- 
cipal." (Mecliem  on  Agency,  §  725 ;  Welsh  v.  German- 
Amnerican  Banl\  73  N.  Y.  424.)  "  The  principle  that  notice 
to  an  agent  is  notice  to  the  principal  is  qnite  familiar,  but  is 
only  applicable  to  cases  in  which  the  agent  is  acting  in  the 
course  of  his  employment."  {Weisser^s  Adrnrc.  v.  Deniso?!^ 
10  N.  Y.  68.)  Under  this  rule  it  is  plain  that  notice  or  infor- 
mation given  to  Freeman  on  a  subject  which  lay  beyond  the 
scope  of  his  agency,  did  not  charge  the  defendant.  Had  Free- 
man been  authorized  to  effect  insurance  and  issue  policies,  a 
very  diflEerent  question  would  be  presented. 

The  judgment  should  be  reversed,  a  new  trial  granted,  costs 
to  abide  the  event. 

Gray,  Edward  T.  Bartlett,  Haight,  Vann  and  Chase, 
JJ.,  concur ;  Willard  Bartlett,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  Village  of  St.   Johnsvill^,   Respondent,  v,  Daniel 
Smith,  Appellant,  Impleaded  with  Others. 

1.  Vii-LAGEs  —  Water  Works  —  Reservoir  Constructed  upon 
Land  Before  Condemnation  Proceedings  Are  Had  and  Compen- 
sation Awarded  to  Owner,  Constitutes  a  Trespass.  Where  the 
authorities  of  a  village,  not  only  without  the  consent  of  the  owner,  but 
against  his  express  command  and  remonstrance,  entered  upon  his  lands 
and  constructed  thereon  an  intake  or  reservoir  for  the  village  water 
works  and  laid  pipes  for  conducting  water  to  and  from  the  reservoir, 
before  instituting  condemnation  proceedings,  such  entry  and  invasion 
is  clearly  tortious,  the  village  and  its  agents  being  mere  trespassers, 
notwithstanding  a  survey  had  been  made  and  a  map  of  the  land  and 
water  rights  proposed  to  be  taken  had  been  filed  under  the  statute 
then  in  force  (L.  1875,  ch.  181,  §  5,  as  amd.  by  L.  188*3,  ch.  211  and 
L.  1895,  ch.  383);  since  the  mere  making  and  filing  of  the  map  did  not 
empower  the  village  to  take  possession  of  the  premises  described  therein 
and  erect  a  water  plant  thereon;  it  is  only  after  condemnation  proceed- 
ings have  been  had  and  confirmed  by  the  Supreme  Court  and  the  com- 
pensation awarded  to  the  landowner  has  been  paid  or  deposited  in  court, 
that  the  village  becomes  entitled  to  take  and  hold  the  property  (L.  1875. 
ch.  181,  §  6,  subd.  8,  as  amd.  by  L.  1885,  ch.  211);  the  only  entry  which 
the  statute  authorizes  to  be  made  before  condemnation  is  "for  the   pur- 
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pose  of  making  surveys  and  to  agree  with  the  owner"  as  to  the  amount 
of  compensation.  (L.  1875,  ch.  181,  §  4,  as  amd.  by  L.  1885,  ch.  311  and 
L.  1895,  ch.  383.) 

2.  Same  —  Award  to  Owner,  Made  After  Construction  op  Reser- 
voir Should  Include  Value  op  Construction  and  Work  Placed  upon 
Land.  Where  condemnation  proceedings  were  subsequently  instituted 
and  an  award  was  made  to  the  owner  for  the  land  and  water  rights  taken 
by  the  village,  in  which  the  commissioners  of  appraisal  expressly  declared 
that,  in  making  the  award,  they  made  no  allowance  "  for  the  value  of  the 
pipe,  the  intake  basin  or  the  superstructure  covering  the  same  nor  for  any 
of  the  work  or  construction  placed  upon  the  appraised  premises  ♦  •  * 
or  for  any  enhanced  value  of  the  premises  by  reason  of  such  construction 
having  been  placed  thereon,"  such  award  is  erroneous,  since  the  land- 
owner is  entitled  to  have  the  value  of  the  structures  placed  upon  his 
premises  by  the  village,  without  authority  of  law,  before  the  institution 
of  the  condemnation  proceedings,  considered  by  the  commissioners  of 
appraisal  in  arriving  at  their  determination  as  to  the  compensation  which 
ought  justly  to  be  made  to  him  by  reason  of  the  taking  of  his  lands. 

8.  Same  —  Rule  for  Ascertaining  Measure  of  Compensation.  In 
ascertaining  the  compensation  to  be  awarded,  the  measure  of  such  com- 
pensation is  neither  the  cost  of  the  improvements  nor  their  value  or  the 
value  of  their  use  to  the  village;  the  true  inquiry  is  how  much  do  the 
improvements  placed  upon  the  property  enhance  the  value  of  the  owner's 
land. 

Village  ofSL  JoknsviUe  v.  Smith,  90  App.  Div.  618,  reversed. 

(Argued  February  7,  1906;  decided  March  27,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 11,  1904,  which  affirmed  a  final  order  confirming  the 
report  of  commissioners  in  condemnation  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Clark  Z.  Jordan  for  appellant.  The  award  of  the  com- 
missioners was  inadequate.  The  commissioners  should  have 
awarded  the  defendant  the  value  of  the  structure  placed  upon 
his  lands  by  the  plaintiff,  without  any  right  or  authority,  in 
addition  to  the  damages  sustained  by  him  in  the  taking  of  his 
land  and  water  rights.  (Reeves  on  Real  Prop.  §  47  ;  Matter 
of  iT.  T.,  W.  S.  cfe  £.  E.  R,  Co,,  37  Hun,  317 ;  McAllister 
V.  iT.  Ins.  Co,,  156  N.  T.  80 ;  Van  Size  v.  Z.  L  B.  R.  Co., 
3  Hun,  613  ;  U.  S.  v.  Monterey  Co,,  47  Cal.  525.) 
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Edward  It,  Hall  for  respondent.  The  award  made  by  the 
commissioners  was  adequate  and  they  did  not  err  in  refusing 
to  allow  the  appellant  for  the  value  of  the  pipes,  the  intake 
basin  or  the  superstructure  covering  the  same,  or  the  con- 
struction placed  upon  the  appraised  premises  by  the  respond- 
ent or  for  any  enhanced  value  of  tlio  premises  by  reason  of 
such  construction  having  been  placed  thereon  by  respondent. 
{Matter  ofS.  Z.,  etc.,  R,  R.  Co.,  m  Hun,  306 ;  B.,  R.  dk  M.  R, 
R.  Co.  V.  Bernard,  9  Hun,  104 ;  Vil.  of  Champlain  v.  McCrea, 
166  N.  Y.  264 ;  Justice  v.  iT.  V.  R.  Co.,  87  Penn.  St.  28.) 

Willakd  Bartlett,  J.  This  is  a  proceeding  in  behalf  of 
an  incorporated  village  to  acquire  certain  lands  and  water 
rights  of  the  appellant  for  the  purpose  of  obtaining  for  the 
village  an  additional  supply  of  pure  and  wholesome  water. 
It  was  instituted  in  1896,  before  chapter  181  of  the  Laws  of 
1875,  entitled  "An  act  to  autliorize  the  village^  of  the  State 
of  New  York  to  furnish  pure  and  wholesome  water  to  the 
inhabitants  thereof,"  had  been  repealed  by  the  Tillage  Law 
(Chap.  414  of  the  Laws  of  1897,  taking  effect  July  1,  1897), 
and  hence  was  regulated  by  the  act  of  1875  and  the  amend- 
ments thereof  in  force  at  the  time,  and  by  the  provisions  of 
the  Condemnation  Law  (Code  Civ.  Proc.  chap.  XXIII).  An 
answer  to  the  petition  was  interposed  by  the  appellant  and 
others ;  the  issues  were  referred  to  a  referee,  who  determined 
them  in  favor  of  the  petitioner ;  commissioners  were  appointed 
who  awarded  $500  to  the  appellant  for  the  property  and 
rights  belonging  to  him  which  were  sought  to  be  acquired, 
and  the  report  of  the  commissioners  was  confirmed  at  Special 
Term  by  a  final  order,  which  has  been  unanimously  affirmed 
by  the  Appellate  Division. 

Upon  this  appeal  a  number  of  objections  are  made  to  the 
validity  and  regularity  of  the  proceeding  which  we  do  not 
deem  it  necessary  to  discuss  further  than  to  say  that  we  regard 
them  as  untenable,  and  we  find  no  error  in  the  record  justify- 
ing the  interference  of  this  court,  save  in  respect  to  the  action  of 
the  commissioners  in  estimating  the  value  of  the  property  taken. 
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The  original  petition  was  verified  on  May  26,  1896,  and  it 
is  stipulated  by  the  parties  that  it  was  served  on  the  appellant 
on  or  before  June  1,  1896.  It  is  apparent,  therefore,  that  the 
proceeding  cannot  be  regarded  as  having  been  instituted 
before  May  26,  1896.  As  early  as  September  25,  1895,  how- 
ever, the  authorities  of  the  village  of  St.  Johnsville  had  com- 
menced to  construct  an  intake  basin  and  lay  pipes  on  the  lands 
of  the  appellant,  which  it  desired  to  condemn,  and  the  work 
was  so  far  completed  that  water  was  turned  into  the  pipes  and 
taken  for  the  use  of  the  village  on  October  25,  1895,  while 
the  superstructure  over  the  basin  and  other  work  by  the  vil- 
lage on  such  lands  was  completed  by  the  16th  of  January,  1896. 

Neither  the  reservoir  nor  the  piping  nor  any  portion  of  the 
structures  thus  placed  upon  the  premises  of  the  appellant 
were  taken  into  consideration  by  the  commissioners  in  esti- 
mating the  value  of  the  land  upon  which  they  had  been 
located.  •  The  commissioners  make  this  perfectly  clear  in  their 
report  where  they  expressly  declare  that  in  fixing  the  appel- 
lant's compensation  at  $500  they  do  not  make  any  allowance 
*'  for  the  value  of  the  pipe,  the  intake  basin  or  the  superstruc- 
ture covering  the  same  nor  for  any  of  the  work  or  construction 
placed  upon  the  appraised  premises  by  the  plaintifif,  or  for  any 
enhanced  value  of  the  premises  by  reason  of  such  construo- 
tion  having  been  placed  thereon- by  the  plaintifif." 

It  is  conceded  that  the  appellant  forbade  the  entry  upon 
his  land;  and  the  engineer  who  supervised  the  work  for  the 
village  testified  that  he  understood  that  whatever  was  done 
was  done  in  opposition  to  the  will  of  Mr.  Smith.  There  is  a 
statement  in  the  brief  for  the  respondent  to  the  efiEect  that 
"  apparently  he  subsequently  consented,"  but  we  can  find  no 
sufficient  basis  in  the  evidence  for  any  such  inference.  In 
disposing  of  the  appeal  we  think  it  must  be  treated  as  an 
established  fact  that  the  invasion  of  his  property  by  the  viV 
lage  was  not  only  without  the  consent  of  the  appellant,  bu4 
against  his  express  command  and  remonstrance. 

Under  these  circumstances,  we  think  that  the  landowner  wae 
entitled  to  have  the  value  of  the  structures  thus  placed  upon 
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his  premises  by  the  village,  without  authority  of  law,  before 
the  institution  of  the  condemnation  proceedings,  considered 
by  the  commissioners  of  appraisal  in  arriving  at  their  deter- 
mination as  to  the  compensation  which  ought  justly  to  be 
made  to  him  by  reason  of  the  taking  of  his  lands. 

The  invasion  of  the  appellant's  property  was  clearly  tor- 
tious, the  village  and  its  agents  being  mere  trespassers.  {Mat- 
ter of  St  Lawrejice  (&  Adirandack  li,  R,  Co,y  133  N.  Y. 
270.)  It  is  true  that  a  survey  and  map,  as  provided  by  sec- 
tion 5  of  the  statute  (Chap.  181,  Laws  of  1875,  as  amended 
by  chap.  211  of  the  Laws  of  1885)  had  been  made  and  filed 
prior  to  this  entry,  showing  the  appellant's  land  and  water 
rights  which  the  board  of  water  commissioners  of  the  village 
intended  to  acquire ;  bnt  the  mere  making  and  filing  of  this 
map  did  not  empower  the  village  authorities  to  take  posses- 
sion of  the  premises  described  therein  and  erect  a  water 
plant  thereon.  It  was  only  after  a  determination  by  commis- 
sioners of  appraisal  fixing  the  compensation  which  ought 
justly  to  be  made  to  the  landowner,  and  after  a  confirmation 
of  their  report  by  the  Supreme  Court,  and  upon  payment  or 
deposit  of  the  sum  fixed  as  compensation  that  the  village 
became  entitled  to  take  and  hold  the  property.  (Subd.  8  of 
section  6  of  chap.  181  of  the  Laws  of  1875,  as  amended  by 
chap.  211  of  the  Laws  of  1885.)  The  only  entry  which  the 
statute  authorized  to  be  made  before  condemnation  was  "  for 
the  purpose  of  making  surveys  and  to  agree  with  the  owner" 
as  to  the  amount  of  compensation.  (Chap.  181,  Laws  of 
1875,  §  4,  as  amended  by  chap.  211,  Laws  of  1885,  as  amended 
by  chap.  383,  Laws  of  1895.)  The  entry  and  occupation  here 
were  obviously  of  a  very  different  character,  the  appropria- 
tion of  the  premises  to  the  uses  of  the  village  being  as  al)so- 
lute  and  permanent  as  it  could  ever  become  upon  the  success- 
ful completion  of  condenmation  proceedings,  before  any  peti- 
tion in  such  proceedings  had  even  been  verified. 

The  question  which  arises  here  has  twice  been  considered 
by  the  Supreme  Court  at  General  Term  —  first  in  Matter  of 
Long  Island  li.  li,  Co,  (6  Thomp.  &  Cook,  298)  in  the  second 
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department,  and  later  in  the  fourth  department  in  Matter  of 
N.  F.,  West  Shore  cfe  Buffalo  Ry.  Co,  (37  Hun,  317). 

In  the  first  of  these  cases  the  raih-oad  company,  before 
instituting  proceedings  to  condemn,  laid  its  tracks  upon  the 
appellant's  land.  The  appellant  sought  to  prove  before  the 
commissioners  that  the  entry  was  made  without  the  owner's 
consent  and  claimed  compensation  for  the  increased  value 
created  by  the  improvements  which  the  railroad  had  made  by 
laying  its  tracks  upon  the  land.  The  court  held  that  the  com- 
missioners erred  in  rejecting  the  evidence  offered  to  establish 
the  entry  without  consent  and  the  value  of  the  improvements 
made  by  the  trespasser,  saying :  "  We  are  of  opinion  that  the 
railroad  company,  if  they  entered  without  consent,  were  tres- 
passers as  to  the  then  owner  *  *  *  and  that  any  fixtures 
they  placed  on  the  land,  while  their  occupation  was  that  of 
trespassers,  belong  to  the  owner  who  is  such  at  the  time  of 
making  the  valuation."  As  to  the  method  in  which  the  dam- 
ages were  to  be  ascertained,  the  court  added  :  "  In  making 
such  proof  we  do  not  understand  that  the  value  of  each  tie 
and  rail  is  to  be  determined  ;  the  railway  track  composed  of 
rails  and  ties  is  a  fixture  of  the  land  and  its  value  as  a  fixture 
enhancing  the  value  of  the  land  for  the  beneficial  enjoyment 
thereof  is  the  measure  of  compensation." 

In  the  second  case  cited  the  gist  of  the  decision  is  contained 
in  the  following  extract  from  the  opinion  of  Mr.  Justice 
BoARDMAN :  "  Any  structure  wrongfully  placed  upon  the 
lands  by  the  railway  company  became  by  that  act  a  part  of 
the  land  and  entered  into  its  value.  The  case  tends  to  show 
that  the  railway  company  entered  upon  the  lands  in  question 
without  right  or  authority  from  the  owners  and  built  the  road 
in  part  thereon.  The  property  so  put  upon  the  land  added  to 
its  value  and  was  properly  included  in  the  appraisal  as  prop- 
erty of  the  landowners  to  be  taken  by  the  railroad  company." 

We  are  of  opinion  that  these  cases  were  correctly  decided 
and  that  the  rule  of  law  therein  applied  entitles  the  appellant 
in  the  case  at  bar  to  a  new  appraisal.  This  rule  has  been 
recognized  and  enforced  by  the  courts  of  other  states.     The 
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case  of  United  States  v.  Land  in  Monterey  County  (47  Oal. 
515)  was  a  proceeding  commenced  by  the  Federal  govern- 
ment in  1870  to  acquire  lands  in  California  for  lighthouse 
purposes.  In  1854  the  United  States,  by  its  agents,  entered 
npon  the  lands  sought  to  be  condemned  and  erected  a  stone 
building  for  lighthouse  purposes  thereon.  This  was  done 
against  the  will  of  the  owners.  At  the  trial  they  offered  evi- 
dence in  regard  to  the  value  of  the  structure,  claiming  tliat 
inasmuch  as  it  had  been  tortiously  affixed  to  the  freehold  its 
vahie  should  be  considered  in  determining  the  compensation 
to  which  they  were  entitled.  The  Supreme  Court  of  Cali- 
fornia held  that  this  evidence  was  erroneously  excluded. 
"There  can  be  no  doubt,"  said  Wallace,  Ch.  J.,  "that  upon 
the  general  principles  of  law  the  defendants,  as  being  owners 
of  the  fee,  are  also  owners  of  the  improvements  and  fix- 
tures actually  annexed  to  the  soil  and  these  become  a  part 
of  it.  If  one  erect  buildings  upon  the  land  of  another  vol- 
untarily, and  without  any  contract,  he  may  not  remove  them. 
This  is  common  learning.  The  law  did  not  authorize  the 
United  States  to  take  possession  of  these  lands  manu  forti^ 
and  their  agents  in  entering  upon  them  and  ejecting  the 
defendants  were  mere  tort  feasors." 

In  Graham  v.  Oonnersville^  cSsc,  R.  R,  Co.  (36  Ind.  463)  it 
was  held  that  where  a  railroad  company,  without  having 
acquired  the  right  so  to  do,  had  in  advance  of  condemnation 
proceedings  entered  upon  the  land  subsequently  sought  to  be 
condemned  and  erected  a  depot  and  hotel  thereon,  these 
buildings  became  the  property  of  the  landowner  and  should 
have  been  included  in  estimating  the  value  of  the  property 
when  the  damages  were  assessed.  "If  this  rule  seems  to 
savor  of  hardship,"  said  the  court,  "  the  company  has  no  one 
to  blame  but  itself  for  not  having  avoided  its  application." 

The  doctrine  thus  asserted  is  stated  by  Mills  in  his  well- 
known  treatise  on  the  Law  of  Eminent  Domain  as  follows : 
"  A  trespasser  is  not  entitled  to  any  benefit  for  improvements 
made  on  the  land  during  the  time  of  his  occupation.  Houses 
erected  on  tlie  laud  of  another  belong  to  the  owner,  without 
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compensation  to  the  party  erecting,  except  where  legislatures 
have  granted  relief  to  those  who  have  made  improvements  on 
land  in  good  faith,  believing  they  had  good  title.  The  rule 
follows  that  all  erections  belong  to  tl^  owners,  and  cannot  be 
removed  by  the  parties  placing  them  there ;  and  hence,  on  a 
subsequent  condemnation,  the  value  of  the  land,  with  the 
structures  also,  must  be  paid."  (Mills  on  Eminent  Domain 
[2d  ed.],  §  148.)  Lewis,  however,  another  text  writer  of 
ability,  declares  that  the  cases  which  we  have  cited  "  proceed 
upon  a  strict  and  technical  rule  of  the  common  law,  that 
structures  placed  upon  land  by  a  trespasser  become  a  part  of 
the  realty  and  cannot  be  removed,"  and  he  refers  to  a  con- 
siderable number  of  decisions  in  other  jurisdictions  to  the 
effect  that  "  the  owner  in  a  proceeding  to  ascertain  the  just 
compensation  is  not  entitled  to  the  value  of  the  works  placed 
upon  the  property,  though  without  right,  for  the  purpose  of 
adapting  the  property  to  the  public  use  intended."  (2  Lewis 
on  Eminent  Domain  [2d  ed.],  p.  1144.)  The  scope  and  effect 
of  the  group  of  cases  sustaining  this  proposition  is  accurately 
stated  by  Mr.  Carman  F.  Randolph,  of  New  Jersey,  in  a  still 
more  recent  work  on  this  branch  of  the  law,  where  he  says: 
"  The  broad  ground  is  taken  that  while  an  irregular  entry  for 
public  use  is  a  technical  trespass,  yet  the  title  to  improvements 
should  not  vest  in  the  owner  because  the  possession  can  be 
legitimated  by  lawful  proceedings,  and  for  tlie  broader  reason 
that  the  improvements  themselves  are  not  intended  to  be 
adjuncts  to  the  freehold,  but  are  made  simply  to  subserve  a 
use  in  which  the  Lindowner  has  no  interest."  (Randolph  on 
Eminent  Domain,  p.  222.)  Justice  v.  JV^esquehoning  Valley 
IL  R,  Co,  (87  Pa.  St.  28)  is  typical  of  the  class  of  cases  which 
give  countenance  to  this  view. 

We  are  quite  clear  that  it  should  not  receive  the  sanction 
of  the  courts  of  this  state.  So  far  as  actual  intent  is  con- 
cerned, a  personal  trespasser  who  annexes  a  structure  to 
another's  freehold  does  not  mean  that  it  shall  become  the 
property  of  the  landowner  any  more  than  does  a  trespassing 
railway  company  or  municipahty  which  does  the  same  thing 
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in  contemplation  of  acquiring  tlie  land  at  some  future  time  by 
the  exercise  of  the  power  of  eminent  domain.  The  law  affixes 
the  consequences  to  the  act,  not  the  intent.  It  says  to  tliose 
who  invoke  the  power  of  eminent  domain  as  well  as  to  all 
others :  If  you  invade  land  without  legal  right  and  place 
structures  of  a  permanent  character  thereon,  those  structures 
belong  to  the  landowner.  There  is  no  more  harshness  in  apply- 
ing the  rule  to  one  class  of  trespassers  than  to  the  other.  In 
both  cases  its  application  tends  to  prevent  the  perpetration  of 
a  wrong.  Its  operation  in  tliis  state  has  been,  and  will  undoubt- 
edly continue  to  be  most  salutary  in  constraining  those  munic- 
ipal and  other  corporations  which  the  state  has  authorized  to 
exercise  the  power  of  eminent  domain  not  to  assume  the  pos- 
session of  lands  in  advance  of  any  right  so  to  do,  and  thus 
practically  nullify,  during  the  period  of  unlawful  possession, 
that  provision  of  the  Constitution  which  guarantees  the  citizen 
against  being  deprived  of  his  property  for  public  use  without 
just  compensation. 

The  difference  is  obvious  between  a  clear  case  of  trespass 
like  that  before  us  and  a  case  in  which  after  a  lawful  entry, 
followed  by  improvements  upon  the  land,  the  occupant  finds 
it  necessary  to  institute  condemnation  proceedings  by  reason 
of  a  doubt  as  to  the  title  or  for  the  extinguishment  of  Hens 
upon  the  property.  "  It  may  bo  assumed  as  the  law,"  said 
Mr.  Justice  Cullen  in  Philadelphia^  H.  <&  If.  E,  R,  R,  Co. 
V.  Bowman  (23  App.  Div.  170),  "  that  where  a  railroad  com- 
pany lawfully  enters  into  possession  of  premises  and  thereafter 
institutes  condemnation  proceedings  to  cure  a  defective  title, 
or  extinguish  the  lien  of  a  mortgage  or  other  incumbrances, 
the  measure  of  compensation  is  not  enhanced  by  the  improve- 
ments placed  by  the  railroad  company  on  the  land,"  although 
he  adds  that  even  this  proposition  is  not  authoritatively  settled 
in  this  state.  But  further  on  in  the  opinion  the  rule  in  this 
state,  as  in  California,  is  declared  to  be  that  the  improvements 
go  to  the  landowner,  where  a  raih'oad  company  has  entered 
without  his  permission,  as  a  mere  trespasser ;  and  the  land- 
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owner  is  entitled  to  compensation  for  such  improvements  in 
a  proceeding  to  condemn. 

There  is  nothing  in  Matter  of  St.  Lawrence  dk  Adirondack 
JS.  jR,  Co,  {6Q  Hun,  306),  cited  in  the  respondent's  brief,  which 
affects  the  question  under  consideration.  Section  3379  of  the 
Code  of  Civil  Procedure  (which  is  a  section  in  the  Condemna- 
tion Law)  provides  that  at  any  stage  of  a  proceeding  to  con- 
demn, the  court  may  authorize  the  plaintiff,  if  in  possession 
of  the  property  sought  to  be  condemned,  to  continue  in  pos- 
session upon  giving  such  security  or  depositing  such  sura  of 
money  as  the  court  may  direct.  The  General  Term  in  the 
case  cited  recognized  the  construction  put  upon  that  section 
by  this  court  in  Matter  of  St.  Lawrence  cfe  Adirondack  R.  R. 
Go.  (133  N".  Y.  270),  where  it  was  held  not  to  apply  to  a  rail- 
road company  which  had  entered  upon  land  under  no  claim 
or  pretense  of  right,  in  defiance  of  the  will  of  the  owner, 
under  no  mistake  or  inisapprehension  and  without  color  of 
authority ;  and  the  General  Terra  tlien  proceeded  to  hold  that 
possession  was  properly  allowed  to  continue  upon  giving 
security  under  section  3379  where  it  appeared  to  the  Special 
Term  that  tlie  plaintiff  had  not  acquired  such  possession  by  a 
trespass  or  without  color  of  claim. 

In  holding,  as  we  do,  that  the  appellant  is  entitled  to  have 
the  improvements  made  upon  his  land  by  the  respondent 
while  a  trespasser  taken  into  consideration  in  ascertaining  his 
compensation,  it  mast  be  distinctly  understood  that  the  meas- 
ure of  such  compensation  is  neither  the  cost  of  the  improve- 
ments nor  their  value  or  the  value  of  their  use  to  the  village. 
The  true  inquiry  is  how  much  do  the  improvements  placed 
upon  the  property  enhance  the  value  of  the  appellant's  land. 

The  orders  of  the  Appellate  Division  and  the  Special  Term 
should  bo  reversed,  with  directions  to  appoint  new  commission- 
ers of  appraisal  to  determine  the  appellant's  compensation  in 
accordance  with  this  opinion,  with  costs  in  all  courts  to  appellant. 

CtJLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight  and 
Vann,  JJ.,  concur;  Chase,  J.,  not  sitting. 

Ordered  accordingly. 


1906.]  GooDSPEED  V.  Ithaca  St.  Rt.  Co.  351 

N.  Y.  Rep.]  Statement  of  case. 


Nancy  Goodspeed,  Appellant,  v.  Ithaca  Street  Railway 
Company,  Respondent. 

1.  Statute  Inflicting  Penalties  —  Construction.  Where  there  is 
a  reasonable  doubt  as  to  the  construction  of  a  statute  prescribing  a 
penalty  for  its  violation,  the  party  of  whom  the  penalty  is  claimed  is 
entitled  to  the  benefit  of  it. 

2.  Railroad  —  Unlawful  Fare  —  Mistake  of  Law.  The  Railroad 
Law  (L.  1890,  ch.  565,  §  89,  amd.  L.  1892,  ch.  676),  inflicting  a  penalty  for 
exacting  an  unlawful  rate  of  fare  unless  the  **  overcharge  was  made 
through  inadvertence  or  mistake  not  amounting  to  gross  negligence," 
contemplates  that  the  mistake  relieving  the  corporation  from  the  penalty 
may  be  one  of  law  as  well  as  one  of  fact;  and  where  there  is  shown  to 
have  been  a  mistake  by  the  corporation  in  the  construction  of  its  statutory 
rights,  a  mistake,  not  the  result  of  carelessness  in  being  advised  upon  the 
subject,  but  an  honest  mistake,  such  as  would  govern  the  conduct  of  an 
ordinarily  prudent  person  honestly  desiring  to  act  within  his  rights,  the 
corporation  is  exempt  from  the  penalty. 

3.  Street  Railroads  —  Penalty  for  Excessive  Charge  by  Street 
Railway  Company  —  When  Company  Overcoming  Certain  Grade 
Not  Liable  for  Penalty.  A  street  railroad  company  having  a  railrond 
which  overcomes  in  its  route  an  elevation  exceeding  800  feet  to  the  mile, 
within  a  distance  of  two  miles,  is  not  liable  for  the  penalty  imposed  by 
section  89  of  the  Railroad  Law  (L.  1890,  ch.  565)  for  charging  and  collect- 
ing a  fare  of  ten  cents  for  a  continuous  ride  over  its  road  where  the  com- 
pany, acting  in  good  faith  and  laboring  under  an  honest  mistake  of  law, 
which  was  not  the  result  of  carelessness  in  being  advised  as  to  its  rights,  con- 
strued the  statute  (Railroad  Law,  §  37)  as  comprehending  within  its  oper- 
ation a  street  railroad  corporation,  since  section  89  of  the  Railroad  Law, 
assuming  its  applicability  to  a  street  railroad  corporation,  may  be  read  as 
including  within  its  exemption  from  the  penalty  cases  of  mistakes  in  law 
as  well  as  mistakes  in  fact. 

Qoodnpeed  v.  Ithaca  St.  By,  Co.,  88  App.  Div.  147,  affirmed. 

(Argued  March  12, 1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  18,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  ngon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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IT.  H,  Rockwell  for  appellant.  The  decision  of  the  trial 
court  aud  the  Appellate  Division,  "  that  in  exacting  and 
receiving  from  the  plaintiff  an  unlawful  rate  of  fare,  the 
defendant  acted  under  a  mistake  of  law  not  amounting  to 
gross  negligence,  and  was,  therefore,  not  liable  for  the  pen- 
alty," was  error.  (L.  1890,  ch.  565,  §  90 ;  People  v.  Clute^ 
50  N.  Y.  463.) 

S,  D,  Ilalliday  for  respondent.  If  the  fare  asked  of  the 
plaintiff  was  more  than  the  lawful  rate  it  was  an  overcharge 
made  through  mistake  not  amounting  to  gross  negligence,  and 
the  defendant  is,  therefore,  not  liable.  {Parker  v.  ^.,  C.  dk 
N.  R.  R.  Co.j  27  Ilun,  383 ;  165  N.  Y.  274.) 

Gray,  J.  This  appeal  involves  the  construction  of  section 
39  of  the  Railroad  Law,  which  provides  that  "  any  railroad 
corporation,  which  shall  ask  or  receive  more  than  the  lawful 
rate  of  fare,  unless  such  overcharge  was  made  through  inadvert- 
ence or  mistake,  not  ainounting  to  gross  negligence,  shall  for- 
feit fifty  dollars,  to  be  recovered,"  etc.  The  defendant  is  a 
street  surface  railroad  corporation,  which  operates  its  road 
within  the  city  of  Ithaca,  in  this  state,  and  which,  upon  a  certain 
occasion,  collected  of  the  plaintiff,  at  the  time  a  passenger,  a 
fare  of  ten  cents  for  one  continuous  ride.  She,  subsequently, 
brought  this  action  ;  alleging  that  the  fare  thus  collected  was 
unlawful,  for  being  contrary  to  the  rate  permitted  by  the  stat- 
ute, and  demanding  judgment  against  the  defendant  for  the 
penalty  of  fifty  dollars  prescribed  by  the  above  section.  The 
trial  judge  gave  judgment  in  favor  of  the  defendant  and 
dismissed  the  complaint;  making  this  decision,  or  finding, 
namely :  "  That  the  defendant  exacted  and  received  from 
the  plaintiff  at  the  time  mentioned  in  the  plaintiff's  complaint 
an  unlawful  rate  of  fare ;  but  I  have  decided  the  issues  in 
this  case  in  favor  of  the  defendant  upon  the  ground,  which  I 
find  to  be  a  fact,  that  in  so  doing  the  defendant  acted  under 
a  mistake  of  law  not  amounting  to  gross  negligence,"  etc* 
This  was  one  of  the  defenses  interposed  by  the  defendant  and 
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the  judgment  sustaining  it  has  been  aiBrmed  bj  the  Appellate 
Division,  in  the  third  department,  by  the  unanimous  vote  of 
the  justices. 

The  unanimous  affirmance  below  of  the  judgment  is  con- 
clusive upon  this  court,  with  respect  to  the  finding  made  by 
the  trial  court ;  unless,  as  a  matter  of  construction,  the  mis- 
take, which,  under  the  provision  of  section  39  of  the  Railroad 
Law,  exempts  the  company  from  the  penalty,  must  be  one  of  ' 
fact,  only.  Tlie  application  of  the  section  to  a  street  railroad 
corporation  is  very  seriously  questioned  by  the  defendant ; 
but  the  courts  below  have  deemed  it  generally  applicable  to 
all  railroad  corporations  and,  as  I  have  reached  the  conclusion 
that  the  judgment  was  right,  I  will  not  discuss  the  question  of 
its  applicability  and  I  will  assume,  in  that  respect,  that  the 
view  of  the  courts  below  was  correct. 

The  situation  of  the  defendant  under  the  Bailroad  Law  was 
somewhat  peculiar  and  doubtful,  as  to  the  rate  of  fare  which 
it  was  authorized  to  collect.  Section  37  of  that  law  authorized 
it  to  collect  a  fare  of  ten  cents  for  one  continuous  ride  within 
the  city,  provided  that  section  was  applicable  to  a  street  sur- 
face railroad  corporation ;  for  the  reason  that  it  overcame  in 
its  route  an  elevation  exceeding  three  hundred  feet  to  the  mile 
within  a  distance  of  two  miles.  Upon  that  condition  existing, 
"every  railroad  corporation"  was  authorized  by  that  section 
to  fix  and  collect  such  a  rate  of  fare  as  was  received  here.  The 
mistake  of  the  defendant,  if  such  it  was,  was  in  construing 
that  section  of  the  statute  as  comprehending  within  its  opera- 
tion a  street  surface  railroad  corporation.  It  may  be  observed, 
in  passing,  that  legislation  has,  since,  expressly  authorized  it 
to  make  the  very  charge  in  question.  Was  this  mistake  in  the 
construction  of  the  Railroad  Law  such  an  one  as  came  within 
the  legislative  intent  ?  I  think  it  was.  I  think  it  to  be  evi- 
dent, from  the  use  of  such  broad  language,  that  the  legisla- 
ture intended  to  exempt  from  the  penalty  any  railroad  cor- 
poration which,  in  good  faith  and  without  wrongful  intention, 
had  demanded  and  received  a  rate  of  fare  in  excess  of  that 
ordinarily  to  be  charged,  upon  a  mistaken  construction  of  the 
23 
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statutory  grant  of  right.  The  word  "  mistake,"  when  used 
alone,  without  any  limiting  expression,  will  include,  of  course, 
a  mistake  of  law  as  well  as  of  fact.  If  its  meaning,  as  used 
in  the  statute,  was  to  be  narrowed  to  mistakes  upon  questions 
of  fact,  it  would  have  been  proper  and  more  natural  for  the 
legislature  to  say  so.  It  is  argued,  however,  in  effect,  that  it 
has  always  been  a  rule  of  law,  general  and  familiar  as  a  maxim, 
that  ignorance  of  the  law  excuses  no  one,  and  that  the  lan- 
guage of  the  legislative  enactment  must  be  read  in  its  light. 
The  rule  thus  invoked  is,  doubtless,  of  frequent  application  in 
civil  cases ;  as  when  the  misapprehension  of  a  right  in  the 
interpretation  of  an  agreement  is  sought  to  be  excused  upon 
the  ground  of  ignorance  of  the  law.  But  there  is  a  marked 
distinction  between  such  a  case,  or  where  the  consequence  of 
a  person's  act  is  sought  to  be  avoided  by  reason  of  a  mistake 
as  to  the  general  rule  of  law,  and  the  present  case  for  the 
enforcement  of  a  punishment  inflicted  by  a  statute,  as  a  penalty 
for  its  violation.  Presumably,  the  legislature,  in  enacting  this 
section,  had  in  rnind  the  principle  that,  in  the  enforcement  of 
a  statute  giving  a  penalty,  if  there  be  a  reasonable  doubt,  the 
party,  of  whom  the  penalty  is  claimed,  is  to  have  the  benefit 
of  it.     (See  Chase  v.  iT.  T.  O,  B,  R.  Co.,  26  N.  T.  525.) 

Perhaps  it  would  not  be  too  great  a  stretch  of  language  to 
say  that  the  defendant,  in  construing  tlie  provisions  of  section 
37  of  the  Railroad  Law  as  granting  to  it  the  right,  under  the 
circumstances  of  its  construction,  to  charge  a  fare  of  ten 
cents,  labored  under  a  mistake  of  fact  in  classifying  itself  with 
the  railroad  corporations  aimed  at  by  the  section ;  but  I  think 
the  broadejr  ground  is  quite  tenable,  that  the  mistake  of  the 
defendant  as  to  the  construction  of  the  law  in  question  consti- 
tutes an  exception  to,  and  is  not  within  tlie  operation  of,  the 
general  rule  relied  upon.  That  rule  is  based  upon  the  pre- 
sumption that  every  one  knows  the  law.  Such  a  presumption 
only  obtains,  because  of  the  necessity  tliat  it  should  obtain  for 
government  to  exist.  If  it  were  otherwise,  the  greatest  igno- 
rance would  confer  the  greatest  license.  As  it  w-as  observed  in 
a  recent  opinion  in  this  court,  "  While  mistakes  in  law  will 
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not  relieve  one  from  liability  for  Lis  act,  in  cases  where  intent, 
or  good  faith,  is  the  issue,  the  party's  knowledge  of  the  law 
may  be  material."  (See  KnowUs  v.  City  of  New  Yorky  176 
N.  Y.,  at  p.  438;  TJ,  S.  v.  Realty  Co,,  163  U.  S.  427.) 
Equity  makes  the  distinction  between  ca^es  where  the  igno- 
rance is  of  a  well-known  rule  of  law  and  cases  where  the  igno- 
rance relates  to  the  doubtful  construction  of  some  grant ;  as  was 
pointed  out  by  Lord  Chelmsford  in  the  case  of  Earl  of  Beau- 
champ  V.  Wirm,  (L.  E.  [6  Eng.  &  Ir.  App.]  234).  He  observed 
that  **  there  are  many  cases  to  be  found  in  which  equity  upon 
a  mere  mistake  of  the  law,  without  the  admixture  of  other 
circumstances,  has  given  relief  to  a  party  who  has  dealt  with 
his  property  under  the  influence  of  such  a  mistake."  The 
case  is  somewhat  pertinent,  for  it  involved  the  construction 
of  a  grant  in  a  deed  and  it  was  held  that  ignorance  before  a 
decision  of  what  was  a  true  construction  of  the  deed  could  not 
be  pressed  to  the  extent  of  depriving  the  person  of  relief,  on 
the  ground  that  he  was  bound  himself  to  have  known  before- 
hand how  the  grant  must  be  construed.  I  think  that  the 
legal  presumption  of  a  knowledge  of  the  law  is  subject  to 
qualification  MUth  respect  to  cases  of  doubtful  construction  of 
grants  and  that  we  should  hold,  in  the  present  case,  that  the 
legislature,  when  prescribing  a  punishment  for  the  oflFense, 
did  not  intend  to  foreclose  a  corporation  from  relief,  where 
there  is  shown  to  have  been  an  honest  mistake  as  to  its  grant 
of  rights  or  franchises.  It  is  more  just  to  say  that  the  legis- 
lature recognized  the  equitable  distinction  in  the  application 
of  the  rule,  which  refuses  to  admit  the  excuse  of  ignorance  of 
the  law,  and  provided  for  relief  from  the  penalty  in  the  case 
of  an  honest  mistake.  The  question  of  the  defendant's  right, 
or  privilege,  under  the  Kailroad  Law,  to  charge  at  a  rate  of 
fare  in  excess  of  five  cents,  as  prescribed  by  section  101  of 
the  Railroad  Law  for  a  continuous  ride,  is  in  principle,  essen- 
tially, similar  to  the  question  of  the  doubtful  grant  in  the  deed 
in  the  Earl  of  Beanchamp's  Case,  (svj}?'a). 

In  providing  for  an  exem])ti(>n  from  the  penalty,  when  the 
overcharge  w-as  made  through  a  "  mistake  not  amounting  to 
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gross  negligence,"  the  purpose  of  the  statute  may  not  have 
been  very  happily  expressed  ;  but  the  meaning  is  quite  obvi- 
ous and  there  should  be  no  real  embarrassment.  The  mis- 
take, which  is  to  be  relieved  from,  must  not  have  been  the 
result  of  carelessness  on  the  part  of  the  corporation  in  being 
advised  upon  the  subject  of  its  legal  riglits.  The  circum- 
stances should  show  that  its  action  was  induced,  in  the  par- 
ticular case,  for  such  reasons  as  would  govern  the  conduct  of 
an  ordinarily  prudent  person,  honestly  desiring  to  act  within 
his  rights. 

If  we  did  not  read  section  39  as  including  within  its  exemp- 
tion from  the  penalty  cases  of  mistakes  in  law  as  well  as  of 
mistakes  of  fact,  I  think  that  we  should  be,  quite  unwarrant- 
ably, refusing  to  admit  a  distinction  in  the  application  of  the 
general  presumption  of  law  referred  to,  which  equity  recog- 
nizes, which  is  just  in  itself  and  which  the  legislature,  from  its 
unqualified  language,  may  well  be  presumed  to  have  understood. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment, 
with  costs. 

CuLLEN,  Ch.  J.,  Haight  and  Willard  Bartlett,  JJ., 
concur ;  Edward  T.  BARTLErr  and  Vann,  JJ.,  dissent  upon 
the  ground  that  the  statute  means  such  a  mistake  as  the  com- 
mon law  aflEords  relief  against,  which  is  a  mistake  of  fact,  for 
even  a  court  of  equity  gives  no  relief,  unless  special  cir- 
cumstances raise  a  special  equity  in  connection  therewith ; 
Chase,  J.,  not  sitting. 

Judgment  affirmed. 

The  IIopedale  Electric  Company,  Appellant,  v.  The  Elec- 
tric Storage  Battery  Company,  Respondent. 

Sales  —  Agreement  to  Pay  More  on  Favorable  Test  of  Article 
—  Mbabure  of  Damages.  Under  a  contract  of  sale  of  an  electric  plant 
At  a  specified  price,  containing  a  stipulation  that  if  the  vendor's  system  of 
storage  battery  cars,  under  a  test  agreed  to  be  made  by  the  vendee  and 
the  conditions  of  which  were  thereafter  to  be,  and  were  agreed  upon, 
should  equal  or  prove  superior  to  the  system  proposed  to  be  operated 
by  the  latter,  it  would  pay  specified  additional  sums  based  upon  the 
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equality  or  different  percentages  of  superiority,  where  the  vendee 
refuses  to  make  any  test,  in  the  absence  of  any  proof  showing  that  the 
vendor's  system  was  equal  or  superior  to  the  other,  it  is  not  entitled  to 
the  largest  or  any  of  the  additional  sums  specified  in  case  of  a  favorable 
result  of  a  test,  as  damages  for  the  breach,  but  to  nominal  damages 
only. 

HopedaU  Electric  Co.  v.  Electric  Storage  Battery  (7<?.,  96  App.  Div.  844, 
affirmed. 

(Argued  March  9, 1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  entered  August  1,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  overruling  plaintiff's  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  the  defendant. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Austen  G.  Fox  for  appellant.  The  defendant  had,  at  most, 
an  election  either  to  make  the  stipulated  test  and  thus  relieve 
itself  of  liability  to  pay  any  "  further  sum  "  to  complete  the 
contract  price  if  the  result  were  favorable  to  the  defendant, 
or,  else,  to  waive  making  the  test  and  thus  relieve  the  plaintiff 
of  the  burden  of  proving  the  condition  on  which  its  right  to 
the  full  contract  price  was  made  by  the  contract  to  depend. 
{Robinson  v.  Ilxint^  88  Hun,  285 ;  Carlisle  v.  Barnes^  102 
App.  Div.  573 ;  Lawson  v.  Bcichmann^  81  N.  Y.  616  ;  Brown 
V.  FosUr,  108  N.  Y.  387 ;  Marsh  v.  Ilolhrooh,  3  Abb.  Ct.  App. 
Dec.  176  ;  Stewart  v.  Huntinyton^  124:  N.  Y.  127  ;  Nicliols  v. 
S.  S,  Co.,  137  Is\  Y.  471 ;  W.  IL  Co.  v.  Mansfield,  48  Vt.  378  ; 
r.  m  EL  Co.  V.  B.  S.  El.  Co.,  31  Fed.  Kep.  535 ;  Baldwin 
V.  Bennett,  4  Cal.  392.)  There  was,  in  any  event,  a  question 
for  the  jury  whether,  if  the  test  had  been  made,  it  would  not 
have  produced  one  of  the  results  which  the  parties  had  named 
in  the  contract.  {Cahoon  v.  Coe^  52  X.  II.  518;  Bailey  v. 
Shaw,  24  N.  IL  297 ;  Clarh  v.  3rdler,  4  Wend.  G28  ;  Lea  v. 
Gates,  10  Ind.  164 ;  Clifton  v.  U.  S.,  4  How.  [U.  S.]  242 ; 
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Joannes  v.  Be?ineUj  5  Allen,  169,  172 ;  Blade-^w.  Nolan^  12 
Wend.  173.) 

William  H,  Page^  Jr,y  and  Gilbert  H.  Crawford  for 
respondent.  The  contract  sued  upon,  so  far  as  it  had  not 
been  executed,  was  an  incomplete  agreement,  and,  therefore, 
unenforceable.  {United  Press  v.  N,  Y.  P.  Co,,  104  N.  Y. 
40r);  Mayer  v.  McCreery,  119  N.  Y.  434;  Mcintosh  v. 
Miner,  37  App.  Div.  483 ;  NichoUs  v.  Granger,  7  App.  Div. 
113 ;  Brown  v.  iT.  Y.  C  B.  R.  Co,,  44  N.  Y.  79 ;  Sourwine 
V.  Truscott,  17  Hun,  432,  433 ;  Reynolds  v.  Miller,  79  Hun, 
113;  Flalierty  v.  Gary,  62  App.  Div.  116.)  Even  if  a 
breach  of  contract  had  been  shown,  the  plaintiff,  since  no 
evidence  whatever  of  damage  was  offered,  would  have  been 
entitled  to  only  a  nominal  verdict,  and  the  dismissal  of  the 
complaint  should  not  be  disturbed.  {United  Press  v.  N,  Y. 
P,  Co,,  164  N.  Y.  406 ;  Humaston  v,  Tel.  Co,,  20  Wall.  20 ; 
Bernstein  v.  Meech,  130  N.  Y.  354;  Vanderslice  v.  Newton, 
4  N.  Y.  130;  Jutte  v.  Hughes,  67  N.  Y.  267 ;  Kraft  v.  Ri^e, 
45  App.  Div.  569 ;  McConihe  v.  iV^.  Y,  cfe  E,  R.  R.  Co,, 
20  N.  Y.  495 ;  N,  C,  R,  Co,  v.  Schmidt,  48  App.  Div.  472 ; 
Stephens  v.  Wilder,  32  N.  Y.  351.) 

WiLLARD  Bartlett,  J.  This  action  is  brought  by  the  Hopt- 
dale  Electric  Company  against  the  Electric  Storage  Battery 
Company  to  recover  $500,000  for  a  breach  of  the  following 
contract : 

"  Memorandum  of  agreement,  made  this  eighteenth  day  of 
September,  1895,  between  the  Hopedale  Electric  Company,  a 
corporation  established  under  and  by  virtue  of  the  Laws  of 
West  Virginia,  and  the  Electric  Storage  Battery  Company,  a 
corporation  established  under  and  by  virtue  of  the  Laws 
of  the  State  of  New  Jersey,  Witnesseth :  That  the  said 
Ilopedale  Electric  Company  agrees  to  sell,  and  the  said  Elec- 
tric Storage  Battery  Company  agrees  to  buy  the  letters 
patent,  a  list  of  which  is  hereunto  annexed ;  also  the  land  and 
buildings  belonging  to  the  Hopedale  Electric  Company,  sit- 
uate in  the  town  of  Milford,  in  the  State  of  Massachusetts, 
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together  with  the  cars,  tools  and  machinery  and  personal  prop- 
erty therein,  a  schedule  of  which  is  hereto  annexed,  and  us 
part  of  the  consideration  of  this  agreement,  the  said  Hope- 
dale  Electric  Company  agrees  that  a  decree  may  be  entered 
in  favor  of  the  complainants  in  the  suit  of  the  Brush  Electric 
Company  et  al.  vs.  The  Milford  and  Hopedale  Street  Kailway 
Co.  et  al.,  now  pending  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  but  without  damages 
or  costs  against  the  defendants ; 

"  And  the  said  Electric  Storage  Battery  Company  agrees 
that  upon  tender  of  conveyance  of  the  property  hereinbefore 
referred  to,  within  thirty  (30)  days  from  date,  it  will  pay  to 
the  Hopedale  Electric  Company  the  sum  of  one  hundred 
and  fifty  thousand  ($150,000)  dollars  in  manner  following: 
Twenty-five  thousand  ($25,000)  dollars  on  delivery  of  con 
veyances  of  said  property,  twenty-five  thousand  ($25,000)  dol- 
lars on  January  15th,  1896,  one  hundred  thousand  ($100,000) 
dollarc  on  January  15th,  1897,  said  last  two  payments  of 
twenty-five  thousand  ($25,000)  dollars;  and  one  hundred 
thousand  ($100,000)  dollars  respectively  to  be  secured  by 
notes  of  the  said  The  Electric  Storage  Battery  Company  of 
even  date  herewith,  bearing  interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  semi-annually. 

"And  Whereas  the  said  Hopedale  Electric  Company 
claims  that  the  system  of  storage  battery  cars,  as  operated  by 
it  at  Milford,  is  equal  to  and  superior  to  the  system  con- 
trolled by  and  proposed  to  be  operated  by  the  Electric  Stor- 
age Battery  Company ;  the  said  Electric  Storage  Battery 
Company-  agrees  that  if  upon  a  competitive  test  of  the  two 
systems  that  of  the  Hopedale  Electric  Company  is  equal  to 
that  of  the  Electric  Storage  Battery  Company  it  will  pay  to 
the  Hopedale  Electric  Company  a  further  sum  of  One  hun- 
dred thousand  ($100,000)  dollars ;  if  five  per  cent,  superior, 
the  sum  of  one  hundred  and  fifty  thousand  ($150,000)  dol- 
lars; if  ten  per  cent,  superior,  the  sum  of  three  hundred 
thousand  ($300,000)  dollars;  if  twenty  per  cent,  superior,  the 
sum  of  Five  hundred  thousand  ($500,000)  dollars. 


360  HoPEDALE  El.  Co.  v.  Electric  S.  B.  Co.        [Mar. 

Opinion  of  the  Court,  per  Willakd  Bartlett,  J.     [Vol.  184. 

"  The  Electric  Storage  Battery  Company  agrees  that  it 
will  proceed  forthwith  to  institute  this  competitive  test. 

"  The  cars  and  batteries  to  be  operated  under  the  system  of 
the  Hopedale  Electric  Company  shall  be  prepared  by  and  be 
operated  under  the  management  and  control  of  agents  selected 
or  approved  by  it. 

"The  conditions  of  the  test,  such  as  time,  place,  track, 
length  of  operation,  number  of  cars  to  be  used,  etc.,  under 
which  the  test  shall  be  made,  shall  be  agreed  upon  by  both 
parties  as  soon  as  may  be  after  the  execution  of  this  instru- 
ment, it  being  understood  that  the  test  of  superiority  shall  be 
determined  by  the  durability,  efficiency,  economy,  speed  and 
reliability  of  service. 

"  In  witness  whereof  the  said  corporations  have  caused  these 
presents  to  be  signed  and  their  seals  hereto  affixed  by  their 
presidents  respectively  thereunto  legally  authorized. 
'*  HOPEDALE  ELECTRIC  COMPANY. 

"  By  Wm.  S.  Hall,  Frei         [seal.] 
-THE  ELECTRIC  STORAGE  BATITIRY  COMPANY. 

"  By  W.  W.  GiBBs,  Pres.        [seal.]  " 

No  question  arises  as  to  the  first  part  of  the  contract  relative 
to  the  transfer  of  the  letters  patent,  the  land  and  buildings  at 
Milford,  Mass.,  and  the  cars,  tools,  machinery  and  other  per- 
sonal property  mentioned  in  the  schedule,  or  in  reference  to 
the  disposition  of  the  law  suit  in  the  Federal  court  in  Massa- 
chusetts. It  appears  that  the  vendor  did  all  that  it  was  required 
to  do  under  this  portion  of  the  agreement  and  that  the  vendee 
paid  the  $150,000  thereby  required  to  be  paid.  The  plaintiff, 
however,  charges  a  breach  of  the  latter  part  of  the  contract  in 
two  respects  :  (1)  That  the  defendant  neglected  to  institute  any 
competitive  test  as  therein  provided  for  and  refused  to  make 
any  such  test  or  in  any  manner*  to  carry  out  the  contract  in 
that  respect;  and  (2)  that  in  addition  to  said  refusal  the 
defendant  has  by  other  acts  rendered  the  performance  of  the 
competitive  test  impossible. 

The  proof  on  the  trial  established  the  refusal  of  the  defend- 
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ant  to  make  the  agreed  test,  but  no  evidence  was  introduced 
as  to  the  resultant  damages  sustained  by  the  plaintiff  whose 
learned  counsel  insisted,  as  he  now  insists,  that  the  defend- 
ant's breach  made  it  liable  for  the  largest  sum  stipulated  in 
the  contract  as  that  which  should  be  paid  in  the  event  of  the 
most  favorable  result  of  the  test.  The  trial  judge  declined  to 
adopt  this  view  and  dismissed  the  complaint. 

The  respondent  contends  that  the  contract  sued  upon,  in  so 
far  as  it  has  not  been  executed,  was  an  incomplete  agreement 
and,  therefore,  unenforceable.  The  Appellate  Division,  how- 
ever, held  that  the  evidence  sufficed  to  establish  that  the 
parties  entered  into  a  further  agreement  as  to  the  terms  of  the 
test  (left  indefinite  in  the  original  contract  itself)  thus  render- 
ing the  contract  capable  of  enforcement,  and  I  shall  make  the 
same  assumption  here.  The  case  thus  resolves  itself  into  the 
question  whether  the  plaintiflE's  measure  of  damages  for  this 
breach  of  the  contract  is  any  one  of  the  four  several  sums 
mentioned  therein  as  payable  by  the  defendant  in  the  event 
of  certain  specified  results  of  the  test  (so  that  it  was  unneces- 
sary to  introduce  any  evidence  on  the  subject  of  damages 
except  the  contract  itself)  or,  whether,  in  order  to  be  entitled 
to  more  than  nominal  damages,  the  plaintiff  was  not  bound 
to  prove  some  actual  loss  in  consequence  of  the  breach. 

The  payments  provided  for  as  conditional  upon  the  com- 
parative test  of  the  two  electric  storage  battery  systems  were 
declared  by  the  Appellate  Division  not  to  be  a  part  of  the 
purchase  price  of  the  property  sold,  inasmuch  as  the  title  to 
all  of  such  property  had  passed  upon  the  payment  of  the 
$150,000,  and  the  right  to  further  compensation  depended 
upon  the  existence  of  conditions  thereafter  to  be-  ascertained. 
However  this  may  be,  I  agree  that  this  is  not  a  case  in  which 
the  purchase  price  furnishes  the  measure  of  damages.  In 
most  instances  where  a  sale  is  made  subject  to  a  test  of  the 
article  sold  after  it  reaches  the  hands  of  the  buyer,  the  test  is 
a  privilege  or  right  reserved  to  the  buyer  to  reject  the  goods 
or  have  a  reduction  of  the  price  if  the  goods  fail  to  stand  the 
prescribed  test,  and  so,  when  he  neglects  or  refuses  to  make 
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the  test,  he  thereby  evinces  his  willingness  to  pay  tlie  stipu- 
lated purchase  price  and  is  held  liable  therefor.  In  the  case 
at  bar,  however,  the  test,  although  to  be  made  by  the  buyer, 
was  not  for  its  benefit,  but  only  to  determine  whetiier  it  should 
pay  more  than  it  had  already  paid  for  the  transfer  of  title  to 
the  property  which  was  the  subject  of  the  sale.  The  promise 
of  increased  payment  was  made  dependent  upon  the  ascer- 
tainment of  additional  value.  In  Waters  Heater  Co.  v.  Mans- 
field  (48  Yt.  378)  the  defendants  ordered  of  the  plaintiff  a 
heater  at  a  specified  price  and  received  the  same  with  the 
privilege  of  returning  it  within  thirty  days  if  it  did  not  work 
satisfactorily  after  being  used  for  that  length  of  time.  The 
defendants  did  not  try  the  heater  at  all,  and  a  recovery  was 
sustained  for  the  amount  of  the  purchase  price  specified  in 
the  contract.  The  case  of  Thomson- Houaton  Elec,  Co,  v. 
Brush-Swan  Elec,  L.  &  P.  Co,  (31  Fed.  Rep.  535)  involved 
a  similar  contract  for  the  purchase  of  electrical  machinery 
and  material  on  trial  and  the  same  rule  of  law  was  applied, 
the  court  saying :  "  The  defendant  could  make  the  trial  or  not 
as  it  chose,  but  if  it  would  order  the  goods  for  trial,  and  not 
make  the  trial,  it  would  become  liable  as  if  they  had  been 
ordered  without  providing  for  the  trial."  Such  a  transaction 
is  very  different  from  that  contemplated  by  the  contract  herein 
where  the  vendee  substantially  says  to  the  vendor :  "  I  do  not 
believe  that  certain  of  the  property  which  you  have  sold  me 
is  equal  or  superior  to  some  which  I  already  possess,  but  if  it 
turns  out  to  be  so  I  will  pay  you  an  additional  sum  of  money/' 
The  fact  that  the  vendee  under  such  circumstances  fails  to 
test  the  alleged  equality  or  superiority,  although  he  has  agreed 
to  do  so,  undoubtedly  renders  him  liable  in  damages  if  tlie^ 
alleged  equality  or  superiority  be  shown  to  exist ;  but  I  do 
not  think  the  cases  cited  can  be  regarded  as  authority  for  the 
l)roposition  that  his  damages  are  measured  by  the  sums  speci- 
fied in  the  contract,  without  any  proof  that  the  property  sold 
complied  with  the  conditions. 

It  is  argued,  however,  that  the  defendant  had   made  it 
impossible  for  the  plaintiff  to  ascertain  its  damages,  if  any 
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there  were,  and  hence  that  the  transaction  is  bronglit  within 
the  principle  of  Mdckay  v.  Dick  (L.  R.  [6  App.  Cas.]  251) 
and  similar  cases  holding  that  where  under  a  contract  of 
sale  and  delivery  which  makes  acceptance  of  the  thing  sold 
and  payment  of  the  price  conditional  on  a  certain  thing 
being  done  by  the  seller,  the  contract  is  to  be  taken  as  satis- 
fied if  the  buyer  prevents  the  possibility  of  the  fulfillment  of 
the  condition  by  the  seller.  As  to  this  point,  it  is  sufficient 
to  say  that  I  do  not  think  the  proof  establishes  the  fact  that 
the  defendant  had  rendered  it  impossible  for  the  plaintiff  to 
show  whether  it  had  actually  sustained  any  damages,  and  if 
so,  in  what  amount.  The  plaintiff  could  have  supplied  evi- 
dence on  this  branch  of  the  case  either  by  reconstructing  the 
requisite  appliances  therefor,  under  the  guidance  of  the 
patents  for  the  two  storage  systems  which  were  to  be  com- 
pared and  then  making  the  test  itself ;  or  it  would  have  been 
competent,  I  think,  to  state  the  characteristic  features  of  the 
rival  systems  to  experts  in  electrical  construction  and  the 
operation  of  electric  cars  and  thus  qualify  them  to  give  opinion 
evidence  as  to  the  merits  of  each. 

The  case,  so  far  as  the  character  of  the  contract  and  the 
measure  of  damages  is  concerned,  is  very  much  like  Humas- 
ton  V.  Telegraph  Co.  (20  Wall.  20).  The  contract  there  under 
consideration  was  between  a  corporation  engaged  in  the  trans- 
mission of  intelligence  by  telegraph  and  an  inventor  who  had 
just  patented  a  system  of  telegraphy  which  he  claimed  would 
do  five  times  as  much  business  on  one  wire  as  the  ordinary 
systems  then  in  use.  Mr.  Justice  Pa  vis  thus  summarized  the 
agreement :  "  The  company  said  to  Ilumaston,  we  will  take 
your  patents,  whether  valid  or  not,  and  pay  you  $5,000  for 
them,  if  you  and  Lefferts  stipulate  not  to  compete  with  us  for 
a  period  of  ten  years,  and  if  they  are  valid,  whether  useful 
or  not,  the  compensation  shall  be  increased  to  $10,000.  But 
we  cannot  promise  additional  compensation  unless,  after 
proper  experiment,  your  system  shall  be  proved  to  be  worth 
more.  It  may  be  that  your  claim  of  rapid  performance  can 
be  sustained,  and  yet  tlie  system,  owing  to  its  greater  cost 
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than  those  now  in  use,  or  some  other  controlling  considerar 
tion,  be  of  comparatively  little  value  to  us.  This  can  only  be 
determined  after  trial  by  some  impartial  tribunal.  We  are 
willing  that  this  tribunal  shall  be  referees,  mutually  selected, 
to  whom  shall  be  submitted  the  question  of  whether  we  shall 
pay  you  anything  more  than  the  $10,000  already  paid,  after 
the  merits  of  your  system  have  been  tested  by  them  and  its 
capability  and  value  established.  They  may  reach  the  con- 
clusion that  you  are  sufficiently  compensated  already,  and  if 
they  do,  their  award  must  be  accepted  as  a  final  settlement  of 
the  matters  of  difference  between  us.  If  they  reach  a  con- 
trary conclusion,  they  must  fix  the  amount  of  consideration 
which  we  are  to  pay  in  addition  to  what  you  have  already 
received ;  but  this  must  be  within  the  limit  of  400  shares  of 
stock  equivalent  to  $40,000." 

After  the  arbitration  proceedings  had  begun,  under  this 
contract,  the  telegraph  company  refused  to  go  on  before  the 
arbitrators  and  withdrew  its  submission.  According  to  the 
theory  of  the  learned  counsel  for  the  appellant  in  the  case 
before  us,  Humaston,  upon  the  breach  by  the  telegraph  com- 
pany of  its  agreement  to  arbitrate,  would  have  become  enti- 
tled to  recover  $40,000,  being  the  largest  sum  which  he  could 
receive  upon  the  most  favorable  decision  of  the  arbitrators  — 
and  this  without  any  farther  proof  of  damage  than  the  mere 
breach  of  the  agreement.  The  Supreme  Court  of  the  United 
States,  however,  did  not  so  hold.  It  declared  that  nothing 
was  due  on  the  contract  unless  the  trial  court  and  jury,  sitting 
in  the  place  of  the  arbitrators,  should  decide  that  Humaston 
was  entitled  to  recover  for  his  inventions  more  than  he  had 
already  received.  In  other  words,  the  performance  of  a  con- 
dition for  valuation  having  been  prevented  by  the  act  of  the 
vendee,  the  price  of  the  thing  sold  was  to  be  fixed  by  the  jury 
on  a  qucmtiim  valebat, 

I  have  quoted  from  this  Humaston  case  and  discussed  it 
thus  fully  because  it  seenjs  to  me  analogous  in  all  essentials 
to  the  case  at  bar,  and  I  think  the  rule  approved  therein 
:^;;rnishes  the  true  njeasure  of  damages  applicable  to  the  plain- 
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tiffs  claim.  If  so,  the  courts  below  correctly  held  that  his 
proof  established  only  a  right  to  recover  nominal  damages 
and  properly  refused  to  interfere  with  the  nonsuit  simply  to 
permit  such  recovery. 

I,  therefore,  advise  an  affirmance  of  this  judgment,  with 
costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Hisoock,  JJ., 
concur ;  Werner,  J.,  absent. 

Judgment  affirmed. 


Margaret  A.  O'Donaghue  et  al..  Appellants,  v.  Annie  A. 
Smith  et  al..  Respondents. 

1.  Will —  Conbtruction  op  Clauses  Creating  Trusts  for  Benefit 
OF  Children  —  When  Power  to  Partition  and  Allot  Real  Estate, 
Given  to  Trustee,  Involves  Power  to  Sell.-  Where  a  testator,  after 
bequeathing  an  annuity  and  several  legacies,  charging  them  upon  his 
realty  if  the  personalty  should  be  insufficient,  gave  the  rest  of  his  estate, 
real  and  personal,  to  his  executors  in  trust,  directing  them  to  sell  the  realty 
and  convert  it  into  personalty,  and  to  divide  the  net  estate  into  eight  equal 
shares  and  pay  the  income  of  one  thereof  to  each  of  his  eight  children  dur- 
ing minority,  and  upon  each  child  attaining  majority  to  pay  over  to  such 
child  his  or  her  share,  and  further  provided  that  whenever  any  child  should 
attain  lawful  age  or  die  under  lawful  age,  to  make  partition  of  his  real  estate 
and  allot  and  set  apart  to  each  child  attaining  lawful  age,  or  to  the  heirs  of 
a  child  dying  under  lawful  age,  his  or  her  share  of  the  real  estate;  and  by 
a  subsequent  codicil  testator  revoked  the  provision  authorizing  the  sale  of 
all  his  real  estate  and  directed  his  executors  to  sell  three  parcels  only,  and 
use  the  proceeds  thereof  to  pay  the  mortgages  on  the  remainder,  expressly 
stating  that  he  did  not  intend  to  alter  the  beneficial  interests  of  his  children 
in  the  land  or  the  trusts  established  for  their  benefit,  but  ratifying  and  con- 
firming the  same,  so  that  the  executors  still  had  the  power  to  make  parti- 
tion of  the  real  estate  and  allot  the  same  among  the  testator's  children  or 
their  heirs,  as  originally  provided,  such  power  to  partition  necessarily  car- 
ries with  it  the  power  to  sell,  where  the  real  estate  Is  so  situated  that  actual 
partition  cannot  be  had,  and  the  power  given  to  the  executors  devolves 
upon  the  court  if,  for  any  reason,  they  are  disqualified  or  refuse  to  act. 

2.  Same  —  Action  to  Partition  and  Sell  Real  Estate  Afte:i 
Some  OF  THE  Cestui  Que  Trustent  Have  Become  of  Age  —  Poweu 
of  Court— When  Judgment  Therein  Is  Res  Adjudicata  Against 
Parties  Thereto.  Where  an  action  for  the  partition  and  sale  of 
testator's  real  estate  was   instituted  ten  years  after  his  death  by  the 
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eldest  of  his  childrea  who  was  also  one  of  his  executors,  one  of  the 
other  children  having  died  and  four  of  them  liaving  become  of  age  and 
desiring  their  shares  of  the  estates  paid  over  to  them,  and  the  trust,  as 
to  them,  terminated,  such  children  and  the  widow  being  made  parties 
to  the  action,  the  infant  defendants  appearing  by  their  guardians  ad 
litem,  who  put  in  the  usual  answer  submitting  their  rights  and  inter- 
ests to  the  protection  of  the  court,  the  judgment  of  partition  and  sale 
rendered  in  such  action  is  res  adjudicata  and  a  bar  to  an  action  of 
ejectment  afterward  brought  by  such  infant  defendants  to  recover  their 
proportionate  shares  of  testator's  real  estate,  since  the  court  was  required 
to  examine  the  provisions  of  testator's  will  and  determine  whether  or  not  a 
sale  of  his  real  estate  was  prohibited  or  longer  postponed,  and  having 
determined  those  questions  in  the  negative,  it  had  the  power  to  order 
judgment  in  accordance  therewith;  if  the  court  erred  in  such  determina- 
tion the  error  could  have  been  corrected  by  an  appeal,  but  when  this  was 
not  done,  such  judgment  became  final  and  conclusive  upon  the  parties, 
and  cannot,  in  the  absence  of  fraud,  be  questioned  collaterally. 

8.  Sahb  —  When  Judgment  op  Sale  in  Such  Action  of  Partition 
Is  Not  in  Contravention  op  Provisions  op  Will.  The  contention, 
that  the  judgment  of  sale  in  such  action  of  partition  is  void  because  it 
violates  the  provisions  of  the  statute  prohibiting  the  sale  of  the  real  estate 
of  infants  in  contravention  of  a  will  or  deed  under  which  their  estate  is 
created,  is  untenable,  since  the  statute  has  no  application  where  there  are 
adult  tenants  in  common  who  have  an  immediate  right  to  the  possession 
of  their  share;  if  all  the  tenants  in  common  derive  their  estate  through 
the  same  will  or  deed,  and  if,  under  the  instrument,  when  one  becomes 
of  age  he  is  entitled  to  have  his  share,  he  may  maintain  partition  and 
have  a  sale,  if  necessary,  for  it  no  longer  would  be  in  contravention  of 
the  instrument,  but  in  accordance  with  its  provisions,  giving  to  him  the 
immediate  right  to  possess  his  share. 

4  Same  —  Service  of  Summons  on  Infant  Residing  Out  op  the 
State — When  Regular  Under  the  Statute  in  For«e  in  1869 
(Code  Pro.  §  448  and  2  R.  S.  Part  3,  Ch.  5,  Tit.  8,  §  12).  Where  the 
statutes  relating  to  actions  in  partition  in  force  in  1869  (Code  Pro.  §  448, 
and  2  R.  S.  part  3,  ch.  5,  tit.  3,  §  12)  provided  that  if  any  of  the  parties 
were  unknown  or  if  either  of  the  known  parties  were  minors  or  of  full 
age  residipg  out  of  the  state,  service  could  be  made  by  publication,  or 
instead  thereof,  with  respect  to  any  known  absent  party,  the  petition  and 
notice  (under  the  Code,  summons  and  complaint)  might  be  served  per- 
sonally out  of  this  state,  forty  days  previous  to  its  presentation,  without 
publishing  the  same,  the  due  and  timely  service  of  the  summons  in  an 
action  of  partition  commenced  in  1869  upon  an  infant  defendant  and  on 
the  person  with  whom  such  infant  was  temporarily  residing  out  of  the 
state,  was  regular  and  gave  the  court  jurisdiction  of  such  infant,  especially 
where  her  mother,  with  whom  she  resided  when  at  home  within  this  state. 
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thereafter  petitioned,  as  the  next  friend  of  such  infant,  to  be  appointed  her 
guardian  ad  litem,  and  was  regularly  appointed  such  guardian  and  appeared 
in  the  action  by  an  attorney  who  interposed  the  usual  answer  submitting 
the  rights  and  interests  of  s jch  infant  to  the  protection  of  the  court;  the 
fact  that  the  original  affidavit  of  the  service  of  the  summons  was  defective 
by  reason  of  the  omission  of  the  jurat  of  the  commissioner  of  deeds  before 
whom  it  was  taken  is  immaterial  where  it  was  subsequently  cured  by 
another  affidavit  which,  under  an  order  of  the  court,  was  filed  nunc  pro 
tune  &a  of  the  date  of  the  first  affidavit. 

ODonoghue  v.  Smith,  85  App.  Div.  824,  affirmed. 

(Argued  March  14,  1906;  decided  March  27,  1906.) 

Appeal  by  Margaret  A.  O'Donaghue  from  an  order  of  the 
Appellate  Division  of  the  Supremo  Court  in  the  first  judicial 
department,  entered  October  22,  1903,  reversing  a  judgment 
in  her  favor  entered  upon  a  verdict  directed  by  the  court  and 
granting  a  new  trial. 

Appeal  by  William  O'Donaghue  and  James  O'Donaghue 
from  a  judgment  of  said  Appellate  Division,  entered  October 
22,  1903,  affirming  a  judgment  entered  upon  a  dismissal  of 
the  complaint  as  to  them  by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Benjamin  F,  Traci/ B.nd  Frederick  A.  C'ar<^  for  appellants. 
The  sale  in  the  partition  suit  was  void  as  to  plaintiffs,  and 
defendants  derived  no  title  therefrom.  {Hughes  v.  Cum- 
mings,  165  N.  Y.  91 ;  Matter  of  Leggat,  162  N.  Y.  437; 
Ilovey  V.  Elliott^  145  N".  Y.  120 ;  Peoj)le  ex  rel.  Tweed  v. 
Lisconih^  60  N.  Y.  559 ;  Herman  on  Estoppel,  373 ;  Matter 
of  Lange,  18  Wall.  163;  Bigelow  v.  Fm^est,  9  Wall.  339; 
United  States  v.  Walker,  109  U.  S.  258;  Windsor  v. 
Mc  Veigh,  93  U.  S.  274 ;  Jiisley  v.  Phoenix  Bank^  83  N.  Y. 
318.)  Defendants'  plea  of  res  adjudicata  is  not  sustained  by 
the  proof.  (Kuhn  Cliand  on  Res  Adjudicata,  397,  §  167; 
Black  on  Judgments,  §  218;  Elliott  w,  Perssal,  1  Pet.  340; 
Seed  V.  Johnston^  63  App.  Div.  340 ;  Reynolds  v.  A,  Ins.  Co,^ 
160  N.  Y.  635 ;  Rudd  v.  Coimell,  58  App.  Div.  207 ;  171  N.  Y. 
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114 ;  Stokes  v.  Foote,  172  N.  Y.  327 ;  O.  Co.  v.  Beckwith,  167 
N.  Y.  329 ;  Freeman  on  Judgments  [4tli  ed.],  441,  442,  §  249 ; 
Burdick  v.  Post^  12  Barb.  168 ;  Campbell  v.  ConaaluSj  25 
N.  Y.  613 ;  Fairweather  v.  Busling,  181  N.  Y.  117 ;  TT.,  etc,, 
Co.  V.  SickUsy  5  Wall.  580 ;  Russell  v.  Place,  94  U.  S.  606.) 
Even  if  the  partition  judgment  be  not  held  void  in  toto  it  was 
void  as  to  Margaret  because  no  jurisdiction  of  her  person  was 
acquired  therein.  {Ladow  v.  Groorriy  1  Den.  429 ;  Darrow 
V.  Calkins,  154  N.  Y.  503 ;  N.  Y.  Ins.  Co.  v.  Bangs,  103 
U.  S.  435;  Uhl  v.  Langhorn,  14  Civ.  Pro.  Kep.  344;  Ken- 
dall y.  Washhirn,  14  How.  Pr.  380 ;  Guarantee  Co.  v.  Phila^ 
delphia  Co.,  160  N.  Y.  1 ;  Pinckney  v.  Smith,  26  Hun,  524; 
HayU  v.  Hoyle,  49  Hun,  313 ;  Taylor  v.  Lynne,  162  N.  Y. 
513;  Button  v.  Smith,  10  App.  Div.  566;  Needham  v. 
Thayer,  147  Mass.  536.)  The  will  and  the  statute  forbade  a  sale 
of  the  infants'  lands  in  the  partition  action.  {Matter  of  Green, 
153  N.  Y.  223 ;  Williams  v.  Jones,  166  N.  Y.  522 ;  Young 
V.  Ijinghien,  7  Hun,  151 ;  Taylor  v.  Grange,  43  L.  T.  [N.  S.] 
233 ;  Tan  Brunt  v.  Van  Brunt,  111  N.  Y.  178 ;  Vamderpoel 
V.  Loew,  112  N.  Y.  167 ;  Stevenson  v.  Ze«Zt^,  70  N.  Y.  512 ; 
Gilman  v.  Reddington,  24  N.  Y.  9 ;  Bliven  v.  Seymour,  88 
N.  Y.  469 ;  i>wr/^  v.  Pomeroy,  154  N.  Y.  583.) 

H.  ApUngton  for  respondent.  The  judgment  in  partition 
is  a  bar  to  the  plaintiff's  action.  {Maples  v.  Mackey,  89  N.  Y. 
146 ;  Bosworth  v.  Vandewalker,  53  N.  Y.  597 ;  Schaettler 
V.  Gardiner,  47  N.  Y.  404 ;  Patrick  v.  Shafer,  94  N.  Y. 
423  :  Leavitt  v.  Woleott,  95  N.  Y.  212 ;  Brevoort  v.  Brevoort, 
70  N.  Y.  136 ;  //oi^^K  v.  Jf^'W^,  56  N.  Y.  226  ;  Eeed  v.  Reed, 
107  N.  Y.  545 ;  Woodhull  v.  Zittl^,  102  N.  Y.  165  ;  BuntY. 
Hunt,  72  N.  Y.  217 ;  Jardan  v.  Van  Epps,  85  N.  Y.  434.) 
The  contention  that  the  court  had  no  jurisdiction  of  the 
person  of  Margaret  Ann  O'Donaghue  in  the  partition  action 
cannot  be  sustained.  {Ingersoll  v.  Mangam,  84  N.  Y.  622; 
Croghan  v.  Liviyigston,  17  N.  Y.  218 ;  Livingston  v.  Liv- 
ingston, 56  App.  Div.  484 ;  Parish  v.  Parish,  175  N.  Y. 
181.) 
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Frank  W.  Ilackett  for  Smithsonian  Institution,  interven- 
ing. The  court  in  the  partition  suit  had  complete  jurisdiction. 
Its  decree  was  valid,  even  liad  the  O'Donaghue  will  forbidden 
a  sale.  {Muller  v.  Struppeincm^  6  Abb.  [N.  C]  348 ;  Rogers 
V.  Dill^  6  Hill,  415.)  The  judgment  in  partition  is  conclu- 
sive, and  cannot  be  collaterally  attacked.  {Blakeley  v. 
Colder^  15  N.  Y.  61 ;  Gallatian  v.  Cunningham^  8  Cow. 
361 ;  JETowell  v.  Mills,  56  N.  Y.  229 ;  Barton  v.  MoCai/j  47 
N.  Y.  21 ;  Livingston  v.  Livingston^  56  App.  Div.  484 ;  166 
N.  Y.  601 ;  Iluglies  v.  Cumming,  165  N.  Y.  91 ;  Corhin  v. 
Baker,  167  N.  Y.  128;  I^arish  v.  Parish,  175  N.  Y.  180.) 
The  court  had  jurisdiction  of  the  person  of  the  infant  Mar- 
garet O'Donaghue.  {Ferguson  v.  Crawford,  86  N.  Y.  611 ; 
Bosworth  V.  Vandewalker,  53  N.  Y.  597 ;  Phillips  v.  Gor- 
ham,  17  N.  Y.  270 ;  TFiwAJc?n  v.  Cope,  144  N.  Y.  287 ; 
0' Conner  v.  i^^^ia?,  87  Hun,  179.) 

Haight,  J.  This  is  an  action  of  ejectment  brought  by  the 
plaintiflFs  to  recover  three-sevenths  of  the  property  described 
in  the  complaint,  each  claiming  to  be  the  owner  of  an 
undivided  one-seventh  thereof. 

Michael  O'Donaghue  died  in  the  city  of  New  York  on  the 
8th  day  of  April,  1860,  seized  and  possessed  of  the  property 
in  question,  leaving  a  last  will  and  testament  with  three 
codicils,  all  of  which  were  duly  admitted  to  probate  in  the 
county  of  New  York.  He  left  him  surviving  a  widow, 
and  the  plaintiffs  and  five  other  children,  one  of  whom 
subsequently  died. 

In  September,  1869,  an  action  was  commenced  by  John  T. 
O'Donaghue,  one  of  the  children  of  the  testator,  for  a  parti- 
tion of  the  real  property  of  which  his  father  died  seized, 
making  his  mother,  the  widow  of  such  testator,  as  executrix 
and  individually,  a  party  defendant  together  with  his  brothers 
and  sisters,  including  the  plaintiffs,  who  were  then  infants. 
In  that  action  the  plaintiffs  in  this  action  appeared  by  their 
guardians  ad  litem,  who  interposed  the  usual  answer  submit- 
ting their  interests  to  the  care  of  the  court.  This  action 
24 
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resulted  in  a  jadgment  for  a  sale  of  the  premises,  upon  the 
ground  that  they  were  so  situated  that  actual  partition  could 
not  be  had ;  and  upon  such  sale  they  were  struck  ofiE  to  Thomas 
G.  Hodgkins,  who  subsequently,  in  May,  1871,  conveyed  the 
same  to  Edward  Smith,  who  subsequently  died,  leaving  a  last 
will  and  testament,  devising  the  same  to  the  defendants 
herein.  The  plaintiffs  contend  that  the  sale  of  the  premises 
under  the  partition  judgment  was  in  violation  of  the  provi- 
sions of  the  statute,  to  the  effect  that  no  real  estate,  or  term 
for  years,  shall  be  sold,  leased  or  disposed  of  in  any  manner 
against  the  provisions  of  any  last  will,  or  of  any  conveyance, 
by  which  such  estate  or  term  was  devised  or  granted  to  such 
infants.  (2  R.  S.  195,  §  176.)  This  contention  is  controverted 
by  the  defendants,  who,  among  other  defenses,  set  up  that  the 
judgment  in  the  partition  action  is  res  adjudicata  and  a  bar 
to  the  rights  of  the  plaintiffs  to  recover  in  this  action. 

The  will  of  Michael  O'Donaghue  contains  provisions  for 
an  annuity  to  be  given  to  his  widow  during  life,  bequeaths  a 
number  of  legacies  to  other  persons,  which  are  made  a  charge 
upon  his  real  estate  in  case  the  personalty  should  prove  insuf- 
ficient, and  then  by  the  eighth  clause  he  provides  as  follows : 
"  I  give,  devise  and  bequeath  to  my  executors  all  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed, 
of  whatsoever  kind  and  wheresoever  situate  upon  the  trusts 
nevertheless  and  for  the  purposes  and  intents  and  with  the 
powers  following,  that  is  to  say :  Upon  trusts  to  sell  all  my 
real  estate  or  any  part  thereof  at  such  time  or  times  and  upon 
such  terms  at  public  or  private  sale,  for  cash  or  upon  credit, 
with  security  by  mortgage  as  to  my  executors  shall  seem  pru- 
dent, it  being  my  intention  that  my  real  estate  shall  be  deemed 
converted  into  personalty  from  the  time  of  my  decease,  and 
to  pay  all  expenses  of  such  sale  and  all  mortgages  and  encum- 
brances on  my  real  estate,  and  to  invest  my  personal  estate 
and  the  proceeds  of  my  real  estate  or  so  much  thereof  as 
shall  remain  after  satisfying  the  mortgages  and  encumbrances 
thereon  on  bond  and  mortgage  or  in  the  public  stocks  of  the 
United  States  or  of  the  State  of  Xew  York,  or  of  the  City  of 
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New  York,  and  to  receive  the  rents  and  profits  of  my  real 
estate  until  the  same  shall  be  sold,  and  also  to  receive  the 
interest,  dividends  and  income  of  my  personal  estate  and  of 
the  proceeds  of  my  real  estate,  and  to  divide  my  said  personal 
estate  and  the  proceeds  of  my  real  estate  into  eight  equal 
shares,  and  to  apply  the  interest,  issues  and  income  thereof 
severally  to  the  use  of  my  eight  children,  one  share  for  each, 
during  his  or  her  minority ;  and  upon  each  of  my  said  cliildren 
attaining  lawful  age,  to  pay  over  to  such  child  his  or  her  share 
of  my  said  estate." 

He  then  provides  for  the  disposition  of  the  share  of  any 
child  who  should  die  before  attaining  majority,  and  by  the 
ninth  clause  provides :  "  I  further  authorize  and  empower  my 
executors  whenever  any  of  my  children  shall  attain  lawful  age 
or  die  under  lawful  age  to  make  partition  of  my  real  estate 
and  to  allot  and  set  apart  to  such  child  so  attaining  lawful  age 
or  to  his  or  her  descendants  or  surviving  brothers  and  sisters 
or  their  descendants  if  such  child  die  under  lawful  age  his  or 
her  equal  share  of  my  estate." 

By  a  codicil  dated  the  23d  day  of  January,  1860,  he  pro- 
vided :  "  Whereas,  by  my  said  will  I  have  directed  the  sale  of 
all  my  real  estate  in  the  City  of  New  York.  I  now  revoke 
said  direction  and  authorize  my  executors  to  sell  only  my  lands 
and  premises  known  as  Number  one  hundred  and  twenty 
Broome  Street  front  and  rear,  number  Ninety-one  Cherry 
Street  and  Number  one  hundred  and  Ninety-one  Elm  Street, 
all  in  the  City  of  New  York,  the  proceeds  of  which  sales 
shall  be  applied  to  the  payment  of  mortgages  on  my  other 
real  estate.  I  do  not  intend  by  this  change  to  alter  the 
beneficial  interest  in  said  lands  or  the  trusts  and  devises  con- 
tained in  the  eighth  clause  of  my  said  will,  but  design  that 
the  said  lands  not  sold  and  the  income  thereof  shall  be  held 
by  my  executors  under  the  same  trusts,  provided  in  said  clause 
in  relation  to  the  proceeds,  of  said  lands,  in  case  of  sale."  And 
then,  after  inserting  some  provisions  not  material  to  the  ques- 
tion under  consideration,  he  finally  concludes  with  these  words : 
"In  all  other  respects  I  ratify  and  confirm  my  said  will." 
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The  other  codicils  pertain  to  the  appointment  of  executoiiB, 
and  do  not  require  consideration. 

It  will  be  observed  that,  by  the  provisions  of  the  will,  it 
was  the  intention  of  the  testator  to  convert  into  personalty  all 
of  his  real  estate  and  that  the  power  of  sale  given  to  the  exec- 
utors was  for  this  purpose.  It  was  this  imperative  power 
that  he  revoked  by  his  codicil,  except  as  to  the  three  parcels 
therein  specifically  described,  and  as  to  those  he  continued  the 
imperative  power  to  sell  and  to  apply  the  proceeds  in  the 
payment  of  the  mortgages  upon  the  other  real  estate  owned 
by  him.  But  in  revoking  the  power  to  sell  the  whole,  and 
limiting  it  to  the  three  parcels  specified,  ho  expressly  states 
that  he  does  not  intend  to  alter  the  beneficial  interests  of  his 
children  in  the  land  or  the  trust  contained  in  the  eighth  clause 
of  his  will,  but  in  express  terms  he  ratifies  and  confirms  the 
same.  We,  therefore,  have  the  trust  provided  for  by  the  will 
remaining  undisturbed  by  the  codicil,  and  by  it  the  personal 
estate  and  the  proceeds  of  the  real  estate  are  divided  into  eight 
equal  shares,  being  the  number  of  children  that  he  then  had 
living,  with  explicit  directions  to  apply  the  interest,  issue  and 
income  thereof  severally  to  the  use  of  such  children,  one  share 
for  each  during  his  or  her  minority,  and  then  upon  each  child 
attaining  lawful  age,  to  pay  over  to  such  child  his  or  her  equal 
share  of  his  said  estate,  and  then,  in  order  to  enable  the  execu- 
tors to  carry  out  his  will,  with  reference  to  paying  over  to  each 
child,  as  he  or  she  attains  lawful  age,  he  further  expressly  pro- 
vides that  they  may  make  partition  of  his  real  estate  and  allot 
and  set  apart  to  each  child  or  to  his  or  her  descendants  the 
share  of  the  trust  estate  designed  for  such  child. 

The  will  contains  no  other  limitation  of  the  power  to  sell. 

The  testator  died  seized  of  a  large  quantity  of  real  estate. 
It  is  said  that  there  were  sixteen  parcels  in  the  city  of  New 
York  and  some  elsewhere.  Apparently,  he  had  little  per- 
sonal estate  and,  therefore,  charged  the  legacies  given  by  his 
will  upon  the  real  estate.  Some  of  his  real  estate  was  incum- 
bered with  mortgages  and,  therefore,  he  found  it  necessary, 
in  order  to  pay  up  the  mortgages,  to  imperatively  require 
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the  sale  of  certain  of  his  real  estate.  It  is,  thus,  apparent 
that,  in  providing  for  the  payment  over  to  a  child  on  his 
arriving  at  his  majority  of  his  share  of  the  estate,  he  con- 
templated the  payment  to  be  made  out  of  the  real  estate  or 
the  proceeds  thereof.  The  trust  created,  as  we  have  seen,  is 
several,  for  the  benefit  of  each  child  and  terminates  as  to  each 
child  when  it  arrives  at  age. 

It  is  contended  that,  by  the  codicil,  the  testator  only  intended 
to  revoke  the  imperative  power  of  sale,  leaving  with  the  cxecu" 
tors  a  discretionary  power  to  be  exercised  when  necessity 
required  ;  however  that  may  be,  we  shall  assume  for  the  pur- 
poses of  this  case  that  the  power  of  sale  given  to  the  executors 
by  the  eighth  clause  of  the  wjll,  whether  imperative  or  discre- 
tionary, was  absolutely  revoked.  What  then  was  the  situation  ? 
All  of  the  testator's  children  were  minors.  The  trust  created 
included  the  real  estate  without  a  power  of  sale,  which  con- 
tinned  until  one  of  his  children  became  of  age,  at  which  time 
the  trust  terminated  as  to  such  child  and  the  executors  were 
required  to  pay  over  to  such  child  its  share ;  and  on  the  hap- 
pening of  that  event  the  testator,  doubtless  for  the  purpose  of 
enabling  the  executors  to  perform  his  requirement  in  that 
regard,  authorized  them  to  make  partition  of  his  real  estate. 
The  power  to  partition  necessarily  carries  with  it  the  power  to 
sell  where  tlie  real  estate  is  so  situated  that  actual  partition 
cannot  be  had,  and  the  power  given  to  the  executors  to  par- 
tition devolves  upon  the  court  if,  for  any  reason,  they  are 
disqualified,  unable  or  refuse  to  act. 

The  partition  action,  to  which  we  have  alluded,  was  not 
brought  until  ten  years  after  the  testator's  death.  At  that 
time  four  of  his  children  had  become  of  lawful  age  and  one 
had  died.  The  four  adult  children  were  entitled  to  have  their 
shares  of  the  estate  paid  over  to  them  and  the  trust,  as  to 
them,  terminated.  The  executors,  at  that  time,  consisted  of 
only  the  widow  and  the  testator's  eldest  son,  who  was  a  party 
interested  and  entitled  to  his  one-seventh  share  of  the  trust 
estate.  The  widow  had  not  seen  fit  to  move  in  the  matter. 
The  adults  naturally  wanted  their  estate.     It  was  under  these 


374  O'DoNAGH UK  t?.  Smith.  [Mar., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  184. 

circumstances  that  John  T.  O'Donaghue,  one  of  the  execu- 
tors, instituted  the  action,  bringing  all  of  the  interested  parties 
before  the  court.  It  appears  to  us  that  the  action  was  not 
only  authorized,  but  at  that  time  there  was  no  provision  in 
the  will  that  further  postponed  the  power  of  sale. 

Was  the  partition  judgment  res  adjudicata  and  a  bar? 
We  think  it  was.  We  shall  not  attempt  to  review  the  discus- 
sion of  this  question  which  took  place  in  the  case  of  O^Donoglme 
V.  Boies  (159  N.  Y.  87)  or  allude  to  the  authorities  there  con- 
sidered, for,  assuming  the  rule  to  be  as  claimed  by  the  appel- 
lants, that  the  court  must  not  only  acquire  jurisdiction  of  tlie 
parties  and  of  tho  subject-matter,  but  in  partition  cases  must 
also  have  statutory  authority  to  award  the  judgment  entered, 
the  question  still  remains  for  determination  as  to  whetjlier  the 
court  did  have  such  jurisdiction  and  power.  That  the  court 
did  acquire  jurisdiction  of  the  parties  and  of  the  subject- 
matter  is  not  questioned,  except  as  to  the  infant  Margaret 
Ann,  whose  case  we  shall  consider  farther  on.  But  it  is  con- 
tended that  the  court  had  no  jurisdiction  to  order  a  sale  of 
the  real  estate  in  contravention  of  the  provisions  of  the  last 
will  and  testament  by  which  the  estate  was  created.  That 
depends  upon  the  provisions  of  the  will  and  the  interpreta- 
tion that  should  be  given  to  it.  The  stiitute  has  authorized 
the  court  to  sell  when  the  real  estate  is  so  situated  that  parti- 
tion cannot  be  had.  All  of  these  plaintiffs  were  infant 
defendants  in  that  action  and  appeared  by  their  guardian  ad 
litem  who  put  in  the  usual  answer  submitting  their  rights  and 
interests  in  the  premises  to  the  protection  of  the  court.  The 
duty  then  devolved  upon  the  court  of  not  only  determining 
the  nature  and  character  of  their  estates,  but  also  of  protect- 
ing their  interests  therein.  The  court  was  required  to  ascer- 
tain the  facts  from  the  provisions  of  the  will  and  determine 
v/hether  or  not  a  sale  was  prohibited  or  longer  postponed,  and 
having  determined  these  questions  it  had  the  power  to  order 
judgment  in  accordance  therewith.  It  was  like  an  issue  triable 
in  tho  case,  and  if  the  court  erred  in  the  determination  of  the 
questions  the  error  could  be  corrected  by  an  appeal,  but  other- 
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wise  the  judgment  entered  became  final  and  conclnsive  npon 
the  parties  and  cannot,  in  the  absence  of  fraud,  be  questioned 
collaterally. 

There  is  still  another  answer  to  the  appellants'  contention 
herein,  and  that  is,  that  the  provisions  of  the  statute  prohibit- 
ing the  sale  of  the  real  estate  of  infants  in  contravention  of 
a  will  or  deed  under  which  their  estate  is  created,  has  no 
application  where  there  are  adult  tenants  in  common  who 
have  an  immediate  right  to  the  possession  of  their  share.  A 
tenant  in  common  cannot,  bj  his  deed  or  will,  impair  or  post- 
pone the  rights  of  his  co-tenants  to  have  and  fully  enjoy 
their  shares  of  the  real  estate.  He  cannot,  by  a  devise  or 
grant  to  his  children,  or  other  persons,  postpone  the  power 
of  alienation  during  two  lives  or  for  any  other  period  and 
thereby  prevent  a  partition  or  a  sale,  where  the  property  is 
so  situated  that  the  court  would  be  required  to  order  a  sale, 
and  thus  prevent  his  co-tenants  from  having  the  remedy 
given  them  by  the  statute.  If  all  the  tenants  in  common 
derive  their  estate  through  the  same  will  or  deed,  and  if, 
under  the  instrument,  when  one'becomes  of  age  he  is  entitled 
to  have  his  share,  lie  may  maintain  partition  and  have  a  sale, 
if  necessary,  for  it  no  longer  would  be  in  contravention  of  the 
instrument,  but  in  accordance  with  its  provision,  giving  to 
him  the  immediate  right  to  possess  his  share.  It  is  only 
where  the  tenants  in  common  derive  their  estate  through  a 
deed  6r  will,  where  all  are  infants  or  in  which  the  right  of 
division  and  possession  of  the  adult,  as  well  as  the  infant, 
tenants  in  common  are  postponed  until  the  happening  of  a 
specified  event,  that  the  statute  applies. 

It  is  true  that,  under  the  provisions  of  the  law  of  1785 
(Ch.  39),  it  is  provided  that  no  division  or  sale  shall  be  made 
contrary  to  the  intention  of  any  testator,  as  expressed  in  his 
last  will  and  testament.  But,  upon  the  revision  of  the  statutes 
in  1813,  the  prohibition  referred  to  was  eliminated  from  the 
chapter  on  partition  and  inserted  in  the  statute  authoriz- 
ing a  sale  of  lands  of  infants.  (2  R.  S.  195,  §  176;  2  R.  S. 
315.)    And  so  it  remains  under  the  Code,    tf/ode  Civ.  Pro. 
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§§  1564,  2357.)  Under  the  Revised  Statutes  no  one  but  adults 
could  institute  an  action  for  partition.  Infants,  therefore} 
could  not,  through  their  guardian,  institute  an  action  and  thus 
evade  the  prohibited  provision,  as  was  attempted  in  the  case 
of  Muller  v.  Struppman  (6  Abb.  N.  C.  343). 

We  are  aware  that  the  legislature,  in  recent  years,  have 
given  the  infants  the  right  to  institute  partition,  upon  first 
obtaining  leave  of  the  court  showing  that  they  will  be  bene- 
fited thereby  ;x but  this  leave  should  only  be  granted  in  a 
clear  case  upon  showing  a  necessity  therefor,  and  in  cases 
where  the  prohibition  of  the  statute  does  not  apply. 

The  appeal  taken  by  Margaret  Ann  O'Donoghue  brings  up 
•  for  review  the  question  as  to  whether  the  court  in  the  parti- 
tion action  obtained  jurisdiction,  so  far  as  she  was  concerned. 
She  was,  at  that  time,  an  infant  under  fourteen  years  of  age. 
The  afiidavit,  attached  to  the  judgment  roll,  of  Alice  V. 
Leavitt  is  to  the  effect  that  on  the  5th  day  of  October,  1869, 
she  served  the  summons  upon  the  defendant  Margaret  Ann 
O'Donaghue  and  on  Mother  Borgie,  with  whom  the  said 
Margaret  resided,  by  delivering  to  each  of  them  a  copy  of 
said  summons  and  at  the  same  time  showing  to  each  of  them 
the  original ;  that  the  service  was  made  at  the  Academy  of 
Visitation,  where  they  resided,  and  that  she  was  acquainted 
with  the  defendant  Margaret  and  knew  her  to  be  one  of  the 
defendants. 

It  will  be  observed  that  the  proof  of  service  does  not  show 
where  the  service  was  made  further  than  that  at  the  Academy 
of  Visitation.  Where  the  academy  was  located  does  not 
appear  in  the  record  of  that  action.  Upon  the  trial  of  this 
action,  however,  evidence  was  given  tending  to  show  that  it 
was  located  in  the  state  of  Virginia.  We  will  assume,  there- 
fore, that  the  summons  was  served  personally  in  that  state. 
After  such  service  it  appears  from  the  judgment  roll  in  the 
partition  action  that  the  mother  of  Margaret  Ann,  with  whom 
slie  lived  when  not  away  attending  school,  as  her  next  friend, 
petitioned  the  court  for  the  appointment  of  a  guardian  ad 
litem  to  protect  her  interests  in  the  partition  action.     There- 
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upon  8lie  was  appointed  each  guardian  and  gave  the  bond 
required  by  the  statute,  and  then  retained  one  Benjamin  C. 
Wetmore,  an  attorney,  who  appeared  in  the  action  for  Mar- 
garet Ann,  and  interposed  an  answer  in  which  lie  submitted 
lier  rights  and  interests  in  the  premises  to  the  protection  of 
the  court.  Under  tlie  provisions  of  section  448  of  the  Code 
of  Procedni-e  then  in  force  it  was  provided  that  the  provisions 
of  the  Ravised  Statutes  relating  to  the  partition  of  lands  held 
by  joint  tenants  or  tenants  in  common  shall  apply  to  actions 
for  such  partition  brought  under  the  provisions  of  the  Code, 
so  far  as  the  same  can  be  so  applied  to  the  substance  and  sub- 
ject-matter of  the  action  without  regard  to  its  form.  Under 
the  Revised  Statutes  the  action  was  commenced  by  a  petition 
and  notice  but  under  the  Code  a  summons  and  complaint  were 
substituted  in  place  of  the  petition  and  notice.  The  Revised 
Statutes  then  in  force  pertaining  to  partition  provided  that  if 
any  of  the  parties  are  unknown,  or  if  either  of  the  known  par- 
ties were  minors  or  of  full  age  residing  out  of  the  state  service 
could  be  made  by  publication,  or  "  instead  thereof,  with  respect 
to  any  known  absent  party  such  petition  and  notice  may  be 
served  personally,  out  of  this  state,  forty  days  previous  to  its 
presentation  without  publishing  the  same."  (2  R.  S.  part  3. 
ch.  5,  tit.  3,  §  12.)  Of  course,  the  provisions  of  the  Revised 
Statutes  are  only  applicable  in  so  far  as  they  remain  unaffected 
by  the  provisions  of  the  Code.  If  the  provision  with  reference 
to  the  service  of  known  infant  parties  outside  of  the  state  is  in 
conflict  with  the  provisions  of  the  Code  with  reference  to  the 
service  of  summons  in  partition  actions^  then  that  provision  is 
no  longer  applicable,  but  our  attention  has  been  called  to  no 
provision  of  the  Code  then  in  force  which  prohibited  such 
service.  We,  therefore,  conclude  that  the  summons  and  com- 
plaint having  taken  the  place  of  the  petition  and  notice,  the 
service  was  regular,  and  that  it  gave  the  court  jurisdiction. 
{Gotendorf  v.  Goldschmidt^  83  N.  Y.  110;  Ingersoll  v. 
Mangam,  84  N.  Y.  622.) 

In  the  latter  case  Andrews,  J.,  in  delivering  the  opinion  of 
the. court,  says:  "Infants  are  deemed  to  be  wards  of  the 
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cou^,  and  when  brought  in  by  service  of  process  the  court 
will  look  after  and  protect  their  interests.  But  the  court 
must  first  acquire  jurisdiction  before  they  are  bound  by  its 
judgment.  There  is  no  invariable  rule  defining  what  legal 
proceedings  constitute  due  process  of  law  conferring  jurisdic- 
tion upon  a  court  to  deal  with  and  bind  the  property  of 
infants.  Notice  in  some  form,  actual  or  constructive,  is  essen- 
tial, but  the  legislature  may  prescribe  that  such  notice  shall  be 
given  to  the  parent  or  guardian  or  other  person  as  represent- 
ing the  infant,  and  proceedings  in  conformity  with  the  stat- 
ute in  such  cases  will  be  valid  and  the  infant  will  bo  bound. 
Under  the  Revised  Statutes,  in  proceedings  for  partition  of 
lands  by  petition,  jurisdiction  over  the  person  and  propef  ty  of 
infants  was  acquired  by  the  appointment  of  a  guardian  in  the 
first  instance  upon  notice  to  such  infants  or  to  their  general 
guardian.  Service  of  notice  upon  the  infants  was  not  indis- 
pensable to  the  exercise  of  the  jurisdiction.  (2  R.  S.  31T, 
§  2;  Croglian  v.  Lvoingaton^  17  N.  Y.  218.)  The  provi- 
sions of  the  Revised  Statutes  relating  to  the  partition  of 
lands  were,  by  section  448  of  the  Code  of  Procedure,  made 
applicable  to  actions  for  partition  so  far  as  the  jsame  could  be 
applied  to  the  substance  and  subject-matter  of  tlie  action  with- 
out regard  to  form,  and  in  Ootendorf  v.  Ooldschmidt  (83 
N.  T.  110)  it  was  held  that  under  the  provisions  of  the 
Revised  Statutes  and  of  the  Code  in  force  when  that  action 
was  commenced,  personal  service  of  the  summons  upon  an 
infant  defendant,  in  an  action  for  partition,  was  not  essential 
to  give  the  court  jurisdiction." 

The  original  affidavit  of  the  service  of  the  summons  was 
defective  by  reason  of  the  omission  of  the  jurat  of  the  com- 
missioner of  deeds  before  whom  it  was  taken,  but  this  was 
subsequently  cured  by  another  affidavit  which,  under  an  order 
of  the  court,  was  filed  nunc  pro  tunc  as  of  the  13th  day  of 
November,  1869.  The  provisions  of  section  116  of  the  Codfe 
of  Procedure  to  the  effect  that,  in  an  action  for  partition  of 
real  property,  when  an  infant  defendant  resides  out  of  the 
state,  or  is  temporarily  absent  therefrom,  the  plaintiff  may 
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apply  to  the  court  in  which  the  action  is  pending  for  an  order 
designating  some  suitable  person  to  be  guardian  of  the  infant 
defendant  for  the  purposes  of  the  action  unless  the  infant 
defendant,  or  some  one  in  his  behalf  within  a  number  of  days 
specified  after  the  service  of  a  copy  of  the  order,  shall  pro- 
cure the  appointment  of  a  guardian  for  the  infant,  has  no 
application  for  the  reason  that  the  order  appointing  the  guar- 
dian in  this  case  was  not  made  on  the  application  of  the  plaintiff, 
but  by  the  infant  herself,  tlirough  her  mother  and  next  friend. 

The  judgment,  as  to  appellants  William  and  James 
O'Donaghue,  should  be  affirmed,  and  the  order  of  the  Appel- 
late Division,  as  to  the  appeal  of  Margaret  Ann  O'Donaghue, 
should  be  affirmed,  and  judgment  absolute  ordered  against 
her  and  in  favor  of  the  defendants  upon  her  stipulation,  with 
one  bill  of  costs  against  all  of  the  appellants. 

Ctjllen,  Ch,  J.,  Vann,  Willard  Bartlett  and  Chase,  JJ., 
concur;  Gray  and  Edward  T.  Bartlett,  JJ.,  concur  in 
result. 

Judgment  accordingly. 


Ray  Johnston,  Respondent,  v.  James  C.  Fargo,  as  President 
of  the  American  Express  Company,  Appellant. 

Master  and  Servant  —  Agreement  Relieving  Ebiployer  From 
Liability  for  Negligence  Resulting  in  Personal  Injuries,  Void 
AS  Against  Public  Policy.  An  agreement  relieving  an  express  com- 
pany from  liability  to  an  employee  for  personal  injuries  resulting  from 
the  negligence  of  the  company,  which  he  may  receive  in  the  course  of  his 
employment,  is  void  as  against  public  policy,  in  that  its  enforcement 
would  nullify  the  strict  and  just  rule^f  the  common  law  imposing  the 
duty  of  care  on  the  part  of  employers  toward  employees,  which  in  the 
interests  of  the  public  should  be  maintained  and  enforced. 

Johnston  V.  Fargo,  98  App.  Div.  486,  aflSrmed, 

(Argued  March  13,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  13,  1904,  affirming  a  judgment  of  the  Onondaga 
County  Court  which  affirmed  a  judgment  of  the  Municipal 
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Court  of  the  city  of  Syracuse  in  favor  of  plaintiflF  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 
The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WUlard  A.  Glen  for  appellant.  The  contract  signed  by 
plaintiff  releasing  the  defendant  from  negligence  is  a  valid 
one,  and  the  trial  court  erred  in  saying  to  the  jury  that  said 
contract  was  void  as  being  without  consideration  And  against 
public  policy.  {Matter  of  N,  Y.,  L.  <&  W.  R,  R,  Co.,  98 
N.  T.  447;  Bissell  v.  N.  Y.  C.  R.  /?.  Co,,  25  K  Y.  442; 
Cowenhoven  v.  Ball,  118  N.  Y.  231 ;  Brady  v.  Nallij,  151 
N.  Y.  258 ;  Matter  of  Cla/rk,  168  N.  Y.  427 ;  IL  Ins,  Co. 
V.  Watson,  59  N.  Y.  390 ;  Baird  v.  Baird,  145  N.  Y.  659 ; 
Griswold  v.  I,  C.  R.  R.  Co.,  24  L.  R.  A.  651 ;  Richardson 
V.  Mellish,  2  Bing.  229  ;  Michigan  Cen.  R.  R.  Co.  v.  Hale, 
6  Mich.  243 ;  Gra/oesY.  Z.  S,  <&  M.  S.  R.  Co.,  137  Mass.  33.) 

Frederick  A.  Kuntzsch  for  respondent.  The  cliarge  of 
the  trial  court  holding  void  the  release  offered  in  evidence  by 
the  defendant  was  not  error.  {BisseU  v.  iT.  Y.  C.  R.  R. 
Co.,  25  K  Y.  442 ;  Furdy  v.  R.,  W.  <&  O.  R.  R.  Co.,  126 
N.  Y.  209  ;  Runt  v.  Herring,  2  Misc.  Rep.  105  ;  Simpson 
v.  iT.  Y.  R.  Co.,  80  Hun,  415 ;  Pratt  v.  L.  8.  R.  R.  Co., 
63  Ilnn,  616 ;  136  K  Y.  654 ;  Perkins  v.  N.  Y.  C.  cfe  H. 
R.  R.  R.  Co.,  24  N.  Y.  196 ;  Smith  v.  N.  Y.  C.  &H.  R.  R. 
R.  Co.,  24  N.  Y.  222  ;  Bossout  v.  R.,  W.  cfe  O.  R.  R.  Co., 
32  N.  Y.  S.  R.  884;  Kenney  v.  N.  Y.  C.  <&  II.  R.  R.  R. 
Co.,  125  N.  Y.  422 ;  Will  v.  P.  T.  Co.,  3  App.  Div.  22.) 

Geay,  J.  The  plaintiff,  while  in  the  employment  of  the 
American  Express  Company,  the  defendant,  sustained  personal 
injuries,  for  which  he  has  recovered  this  judgment  in  the 
Municipal  Court  of  the  city  of  Syracuse;  which  has  been 
affirmed  by  the  County  Court  of  Onondaga  county  and  by 
the  Appellate  Division  of  the  Supreme  Court,  in  the  fourth 
department.  The  latter  court  was  divided  in  opinion  and  has 
permitted  the  defendant  to  further  appeal  to  this  court,  upon 
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the  ground  that  there  was  a  question  of  law  in  the  case,  which 
ought  to  he  reviewed  by  us.  The  injuries  were  occasioned  by 
the  plaintiff's  falling  with  an  elevator,  or  lift,  in  the  barn  of 
the  express  company,  while  it  was  being  used  for  carrying 
down  some  vehicles,  and  the  complaint  charges  that  it  was  in 
a  defective  condition  and  that  the  occurrence  was  due  to  the 
fault,  or  negligence,  of  the  defendant.  The  evidence  upon 
the  trial  was  such  as  to  raise  questions  of  fact,  as  to  the  negli- 
gence of  the  defendant  and  as  to  the  contributory  negligence 
of  the  plaintiff,  and  those  questions  were  properly  submitted 
by  the  trial  court  for  the  determination  of  the  jury.  They 
demand  no  further  consideration  by  lis.  The  one  question 
for  discussion  upon  this  appeal  is  the  suflBciency  of  the  defense 
made  by  tlie  company  upon  an  agreement,  which  the  plaintiff, 
upon  entering  the  defendant's  employment,  executed  and 
delivered  to  it.     It  was  in  these  words : 

"  1  do  further  agree,  in  consideration  of  my  employment  by 
said  American  Express  Company,  that  I  will  assume  all  risks 
of  accident  or  injury  which  1  shall  meet  with  or  sustain  in  the 
course  of  such  employment,  whether  occasioned  by  the  negli- 
gence of  said  company,  or  any  of  its  members,  officers,  agents 
or  employees,  or  otherwise ;  and  that,  in  case  I  shall  at  any 
time  suffer  any  such  injury,  I  will  at  once  execute  and  deliver 
to  said  company  a  good  and  sufficient  release,  under  ray  hAnd 
and  seal,  of  all  claims,  demands  and  causes  of  action  arising 
out  of  such  injury  or  connected  therewith,  or  resulting  there- 
from; and  1  hereby  bind  myself,  my  heirs,  executors  and 
administrators  witii  the  payment  to  said  express  company,  on 
demand,  of  any  sum  which  it  may  be  com])elled  to  pay  in  con- 
sequence of  any  such  claim,  or  in  defending  the  same,  including 
all  counsel  fees  and  expenses  of  litigation  connected  therewith." 

In  submitting  the  case  to  the  jury,  the  trial  judge  charged 
as  follows,  with  respect  to  this  defense :  "  There  is  a  clause  in 
the  contract  which  provides  that  the  plaintiff  shall  release  tlie 
defendant  from  any  injuries  which  he  might  suffer  by  reason 
of  the  negligence  of  the  defendant.  I  shall  hold  as  matter  of 
law  that  that  clause  in  that  contract  is  void  as  being  without 
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consideration  and  as  against  public  policy."  At  the  Appellate 
'Division  the  judgment  was  upheld,  on  this  point,  upon  the 
ground  that  the  agreement  was  contrary  to  public  policy  aud, 
therefore,  invalid,  and  Mr.  Justice  Hiscook,  who  dehvered 
the  opinion  of  the  court,  has  presented  the  reasoning  in  sup- 
port of  that  view  very  fully  and  ably. 

The  question  is  one  upon  which  this  court  has  not  pro- 
nounced itself  and  it  is  of  considerable  importance ;  touching 
as  it  does  the  principle  of  freedom  of  contract.  In  the  case 
of  Furdy  v.  Ji,,  W.  <&  0,  B.  B.  Co.,  (125  N.  Y.  209),  sucli  a 
contract  to  release  the  employer  from  liability  for  injury 
through  negligence  was  involved ;  but  it  was  held  to  have 
been  void  for  being  without  the  support  of  any  consideration. 
It  was  said  that  no  intimation  was  intended  that  it  would  have 
been  valid,  if  there  had  been  a  consideration  for  it,  and  that 
"  it  might  even  then  be  urged  that  public  policy  forbids  the 
exaction  of  such  a  contract  from  its  employes  by  railroad  and 
and  other  corporations  and  upon  that  question  we  desire  to 
express  no  opinion  at  the  present  time."  In  Kenney  v.iT.  Y. 
C.  dk  H.  B.  B.  B.  Co.,  (125  N.  Y.  422),  the  contract  for 
exemption  from  liability  was  between  the  defendant  and  the 
plaintiflPs  employer,  an  express  company,  under  which  tlie 
former  sought  to  defeat  the  plaintiff's  action.  This  question 
was  not  passed  upon  ;  nor  was  it  in  the  case  of  Dowd  v.  iT. 
F.,  Ont.  cfe  W.  By.  Co.,  (170  N.  Y.  459),  which  involved  the 
proposition  of  the  implied  assumption  by  the  employe  of  the 
risks  incident  to  tlie  employment. 

The  question  of  the  validity  of  such  a  contract  between  an 
employer  and  a  person  in  his  employment,  as  affected  by  rea- 
sons of  public  policy,  it  must  be  conceded,  is  a  debatable  one. 
In  support  of  the  right  to  make  the  agreement  we  have 
respectable  authority  in  decisions  of  the  courts  of  England 
and  of  the  state  of  Georgia.  {Griffiths  v.  Earl  of  Dudley,  L.  R. 
[9  Q.  B.  Div.]  357 ;  Weston,  etc.,  B.  B.  Co.  v.  Bishop,  50  Ga. 
405 ;  Saine  Co.  v.  Strong,  52  Ga.  461.)  Tlie  gi'eat  weight  of 
authority  in  decisions  of  the  courts  of  the  various  states,  how- 
ever, sustains  the  view  that  such  an  agreement  is  contrary  to 
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public  policy.  (Z.  S.  cfe  M.  S.  lit/.  Co.  v.  SpangUr^  44  Ohio 
St.  471  \  K.P.R.  Co.  V.  Pemey,  29  Kan.  169  \  M.  ik  C.  R. 
R.  Co.  V.  Jones,  2  Head  [Tenn.],  517 ;  Willis  v.  G.  T.  R.  Co., 
62  Me.  488  \  L.R.db  F.  S.  Ry.  Co.  v.  EvbanTcs,  48  Ark.  466 ; 
R.  cfe  D.  R.  R.  Co.  V.  Jones,  92  Ala.  218 ;  Maney  v.  C,  B.  d: 
Q,  R.  R.  Co.,  49  111.  App.  105  ;  Jf.  N'.,  etc.,  Co.  v.  Eifert,  15 
Ky.  L.  K.  575 ;  Blanton  v.  Bold,  109  Mo.  64 ;  Johnson  v. 
R.  ds  D.  R.  R.  Co.,  86  Va.  975.)  In  the  Supreme  Court 
of  this  state,  we  find,  in  addition  to  what  has  been  held  below 
in  this  case,  a  similar  view  taken  by  the  General  Term  of  the 
second  department  in  Simpson  v.  N.  Y.  Rubber  Co.,  (80  Hun, 
415).  The  preponderance  of  authority  adveree  to  the  validity 
of  such  contracts  is  such  as  greatly  and  properly  influences  our 
view  of  the  question.  In  Griffiths  v.  Earl  of  Dudley,  {supra), 
where  such  an  agreement  was  held  to  be  quite  consistent  with 
public  policy,  the  view  of  the  English  court,  as  expressed  by 
Justice  Field,  was  that  '*  the  interest  of  the  employed  only 
would  be  aflEected"  and  not  that  of  "all  society,"  and  "that 
workmen,  as  a  rule,  were  perfectly  competent  to  make  reason- 
able bargains  for  themselves."  It  is  to  be  observed,  how- 
ever, with  respect  to  the  situation  in  England,  that  subse- 
quently, in  1897,  an  act  of  Parliament  was  passed,  entitled 
"The  Workingmen's  Compensation  Act,"  which,  in  effect, 
declares  the  public  policy  of  the  state.  By  that  act,  in  reality, 
though  not  in  form,  the  right  of  the  workingman  to  contract 
away  his  right  to  recover  compensation  from  his  employer  is 
nullified ;  inasmuch  as  such  a  contract  is  only  valid  when,  as 
between  employer  and  employed,  there  exists  a  general  scheme 
for  compensation,  which  secures  to  the  workingman  benefits 
as  great  as  those  he  would  derive  from  a  proceeding  under 
the  Compensation  Acts. 

The  attitude  of  this  court,  with  respect  to  the  freedom  to 
contract  for  immunity  from  the  consequences  of  negligence, 
has  been,  from  an  early  day,  very  firm,  where  the  contracts 
of  common  carriers  are  concerned  ;  as  may  be  seen  by  refer- 
ence to  Kenney  v.  N.  Y.  C.  A  11.  R.  R.  R.  Co.,  {supra), 
where  the  cases  establishing  the  rule  were  reviewed  ;  but  to 
extend  the  application  of  the  doctrine  in  such  cases  to  the 
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relations  of  the  employer  and  the  employed  involves  con- 
siderations so  closely  touching  the  general  welfare  of  the  com- 
munity, that  the  state  must  be,  necessarily,  deeply  concerned. 
This  court  has  not  been  in  agreement  with  the  Supreme  Court 
of  the  United  States  upon  the  right  of  common  carriers  to 
contract  against  their  negligence ;  but,  recently,  in  Baltimore 
i&  Ohio  So.  Hy.  Co.  V.  Voigt^  (176  U.  S.  498),  the  doctrine  of 
N'ew  York  Central  R.  R.  Co.  v.  Lockwoody  (17  Wall.  357), 
seems  to  have  been  somewhat  departed  from.  As  that  deci- 
sion touches,  in  a  degree,  upon  the  question  we  are  considering, 
I  shall,  briefly,  refer  to  it.  In  that  case  Voight  was  an  express 
messenger  and  was  injured,  as  the  consequence  of  a  collision 
upon  the  railroad.  The  company  showed,  in  defense  of  a 
claim  for  compensation,  a  contract  made  between  it  and  the 
express  company,  relating  to  the  latter's  business,  which  agreed 
to  protect  it  from  liability  to  messengers  by  reason  of  acci- 
dents occurring  through  negligence,  and  a  further  contract 
between  Voight  and  the  express  company,  by  which  he 
assumed  the  risk  of  all  accidents  from  negligence,  sustained 
by  liim  in  the  course  of  his  employment,  and  agreed  to  hold 
his  employer  harmless  from  any  claim  for  personal  injuries. 
It  was  held  that  the  contract  did  not  contravene  public  policy. 
Though  the  distinction  was  made  that  Yoight  was  not  a  pas- 
senger, within  the  meaning  of  the  Lockwood  Case^  {tfupra)^ 
and  that  his  contract  exonerated  the  railroad  company  from 
liability  to  him,  it  might,  perhaps,  be  said  that  the  decision 
affords  some  suppoii;,  in  doctrine,  to  the  appellant's  argument. 
Contracts  are  illegal  at  common  law,  as  being  against  public 
policy,  when  they  are  such  as  to  injuriously  affect,  or  subvert, 
the  public  interests.  (1  Story  Eq.  Juris.  §  260n ;  Chester- 
field  v.  Jansse7iy  2  Vesey  Sr.  126,  156.)  If  it  were  true  that 
the  interest  of  the  employed,  only,  would  be  affected  by  such 
contracts  as  the  present  one,  as  it  was  held  by  the  English 
court,  in  Griffitlis  v.  Earl  of  Dudley^  (supra\  it  would  be 
difficult  to  defend,  upon  sound  reasoning,  the  denial  of  the 
right  to  enter  into  them;  but  that  is  not  quite  true.  The 
theory  of  their  invalidity  is  in   the  importance  to  the  state 
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that  tliere  shall  be  no  relax^Uioii  of  the  rule  of  law,  which 
imposes  the  duty  of  care  on  the  part  of  the  employer  towards 
the  employed.  The  state  is  interested  in  the  conservation  of 
the  lives  and  of  the  healthful  vigor  of  its  citizens,  and  if 
employers  could  contract  away  their  responsibility  at  common 
law,  it  would  tend  to  encourage  on  their  part  laxity  of  con- 
duct in,  if  not  an  indifference  to,  the  maintenance  of  proper 
and  reasonable  safeguards  to.  human  life  and  limb.  The  rule 
of  responsibility  at  common  law  is  as  just  as  it  is  strict  and 
the  interest  of  the  state  in  its  maintenance  must  be  assumed ; 
for  its  policy  has,  in  recent  years,  been  evidenced  in  the  pro- 
gressive enactment  of  many  laws,  which  regulate  the  employ- 
ment of  children  and  the  hours  of  work,  and  impose  strict 
conditions  with  reference  to  tlie  safety  and  healthful ness  of 
the  surroundings  of  the  employed,  in  the  factory  and  in  the 
shop.  The  employer  and  the  employed,  in  theory,  deal  upon 
equal  terms ;  but,  practically,  that  is  not  always  the  case.  The 
artisan,  or  workman,  may  bo  driven  by  need ;  or  he  may  be 
Ignorant,  or  of  improvident  cliaracter.  It  is,  therefore,  for 
the  interest  of  the  community  that  there  sliould  be  no  encour- 
agement for  any  relaxation  on  the  employer's  part  in  his  duty 
of  reasonable'  care  for  the  safety  of  Jiis  employes.  That 
freedom  of  contract  may  be  said  to  be  affected  by  the  denial 
of  the  right  to  make  such  agreements,  is  met  by  the  answer 
that  the  restriction  is  but  a  salutary  one,  wliich  organized 
society  exacts  for  the  surer  protection  of  its  members.  While 
it  is  true  that  the  individual  may  be  the 'one,  who,  directly,  is 
interested  in  the  making  of  such  a  contract,  indirectly,  the 
state,  being  concerned  for  the  welfare  of  all  its  members,  is 
interested  in  the  maintenance  of  the  rule  of  liability  and  in 
its  enforcement  by  the  courts. 

To  a  certain  extent,  the  internal  activities  of  organized 
society  are  subject  to  the  restraining  action  of  tlie  state.  This 
is  evidenced  by  the  many  laws  upon  the  statute  book,  in 
recent  years,  which  have  been  passed  for  the  purpose  of  pro- 
hibiting, restricting,  or  regulating,  the  conduct  of  a  private 
business ;  either  because  regarded  as  hurtful  to  the  health,  or 
25 
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welfare  of  the  community  ;  or  because  deemed  from  its  nature, 
or  magnitude,  affected  with  a  public  interest.  It  has  been 
observed  that  it  is  still  the  business  of  the  state,  in  modern 
times,  to  defend  individuals  against  one  another  and,  tliough 
the  proposition  is  a  broad  one,  when  considered  with  reference 
to  penal  legislation  and  all  legislation  intended  for  the  promo- 
tion of  the  health,  welfare  and  safety  of  the  community,  it  is 
not  without  truth.  It  is  evident,  from  the  course  of  legisla- 
tion framed  for  the  purpose  of  affording  greater  protection  to 
the  class  of  the  employed,  that  the  people  of  this  state  have 
compelled  the  employer  to  do  many  things  which  at  common 
law  he  was  not  under  obligation  to  do.  Such  legislation  may 
be  regarded  as  supplementing  the  common-law  rule  of  the 
employer's  responsibility  and  is  illustrative  of  the  policy  of 
the  state.  Therefore  it  is,  when  an  agreement  is  sought  to  be 
enforced,  which  suspends  the  operation  of  the  common-law 
rule  of  liability  and  defeats  the  spirit  of  existing  laws  of  the 
state,  because  tending  to  destroy  the  motive  of  the  employer 
to  be  vigilant  in  the  performance  of  his  duty  towards  his 
employ &,  that  it  is  the  duty  of  the  court  to  declare  it  to  be 
invalid  and  to  refuse  its  enforcement. 

I  think  that  the  judgment  below  was  correct  and  should  be 
affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edwabt)  T.  Bartlett,  IIaight,  Vann, 
WiLLARD  JiARTLErr  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


Ida    E.    Nickell,    Appellant,   v.    Harriet    Tract   et   al.. 
Respondents. 

Appeal  —  Inconsistent  Findings.  When  findings  of  fact  are  contra- 
dictory and  irreconcilable,  the  defeated  party  is  entitled  to  the  benefit  of 
those  most  favorable  to  himself. 

Nickell  V.  Tracy,  100  App.  Div.  80,  reversed. 

(Argued  March  26,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  tlie  Ap})enate  Division  of  the 
Supreme  Court  in  the  fourth  judicial   department,  entered 
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January  21,  1905,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Fr(mk  C.  Ferguson  for  appellant.  The  judgment  must 
be  revereed  for  tlie  reason  that  it  is  inconsistent  with  the 
findings  made  in  the  decision  in  favor  of  the  plaintiff's  con- 
tention. {Schwi7iger  v.  Jiayiyiondy  83  N.  Y.  192 ;  Wahl  v. 
Bamuvi,  116  N.  Y.  87;  Kelly  v.  Leggett,  122  N.  Y.  87; 
T.  Nat.  Bank  v.  Parker,  130  N.  Y.  415;  BojineU  v. 
Griswold,  89  N.  Y.  122.) 

A.  G.  Bartholomew  for  respondents.  The  judgment  in 
favor  of  defendants'  contention  is  consistent  with  the  findings. 
{T.  Nat.  Bank  v.  Parker,  130  N  Y.  415 ;  Green  v  Roworth, 
113  K  Y.  462.) 

Edward  T.  Bartlett,  J.  This  action  is  brought  to  fore- 
close a  mortgage  and  to  reform  the  same  by  correcting  the 
description  and  certain  alleged  clerical  errors. 

In  October,  1849,  Boyden  and  wife  executed  and  deliv- 
ered to  Iladley  their  certain  bond  for  four  hundred  dollars 
payable  in  three  years  from  date,  with  interest  at  seven  per 
cent.  As  collateral  security  for  the  payment  thereof  the 
obligoi*8  executed  and  delivered  to  Iladley  the  mortgage  in 
suit  covering  premises  m  the  town  of  Darien,  Genesee  county. 
In  February,  1851,  Boyden  and  wife  conveyed  the  mortgaged 
premises  to  Evan  Kice.  Thereafter  Evan  Rice  died  intestate 
leaving  him  surviving  his  widow,  Mary  Rice,  and  three 
children,  Ellen  Rice,  plaintiff's  mother;  Harriet  Tracy,  one 
of  the  defendants,  and  William  Rico,  a  son,  his  only  heirs  at 
law  and  next  of  kin.  Upon  the  death  of  Evan  Rice,  intes- 
tate, the  title  of  the  mortgaged  premises  vested  m  his  three 
children,  subject  to  the  dower  interest  of  the  widow  and  the 
mortgage  in  suit.     Evan  Rice  or  Mary,  his  wife,  were  in  pos- 
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session  of  tlie  premises  until  1891,  wlien  Mary  Rice  died,  her 
husband  having  predeceased  her. 

In  May,  18(54,  Hadley  assigned  the  bond  and  mortgage  to 
Ellen  Rice;  the  latter  died  in  May,  1879,  intestate,  owning 
the  said  bond  and  mortgage;  and  in  October,  1880,  James  E. 
Ford  (not  the  defendant  in  suit)  was  appointed  her  adminis- 
trator. Ellen  Rice  left  lier  surviving  a  daughter,  the  plaintiff, 
who  was  her  sole  heir  at  law  and  next  of  kin.  Prior  to  Octo- 
ber 20th,  1880,  the  said  James  E.  Ford  was  duly  appointed 
the  general  guardian  of  plaintiff's  person  and  estate.  On  the 
20th  of  October,  1880,  Ford,  as  administrator,  assigned  the 
bond  and  mortgage  to  himsolf  as  general  guardian  of  plaintiff. 
The  latter  became  of  age  in  May,  1882,  and  married  one  John 
H.  Nickell.  Thereafter  Ford,  as  plaintiff's  general  guardian, 
transferred  to  her  the  bond  and  mortgage  in  suit. 

It  is  necessary  to  state  a  few  more  facts  in  order  to  under- 
stand the  defenses  interposed.  In  July,  1902,  an  attorney 
representing  the  defendant  Harriet  Tracy,  who  had  agreed  to 
sell  the  premises  to  James  O.  Ford,  one  of  the  defendants, 
addressed  a  letter  to  the  plaintiff,  who  was  a  resident  of  Min- 
neapolis, in  the  state  of  Minnesota,  which  reads,  in  part,  as 
follows:  "In  examining  titles  to  property  owned  by  Mrs. 
Harriet  Tracy  located  at  Darien,  Genesee  County,  N.  Y.^ 
which  was  formerly  owned  by  your  grandmother,  Mary  Rice, 
1  iind  that  the  chain  of  title  is  broken,  and  that  there  is  miss- 
ing from  the  county  clerk's  office  of  Genesee  County  the  deed 
from  your  grandfather,  Evan  Rice.  In  order  to  complete  the 
title,  will  you  kindly  sign  the  enclosed  quit-claim  deed  from 
your  grandfather,  Evan  Rice,  acknowledging  same  before 
notary.  Have  a  notary's  certificate  from  the  clerk  of  your 
county  attached  to  the  deed  and  return  the  same  to  me  as 
soon  as  convenient.*'  The  letter  also  asked  the  plaintiff  to 
discharge  or  satisfy  the  mortgage  in  suit.  Tiie  plaintiff, 
replying  to  this  letter,  executed  the  quitclaim  deed  therein 
inclosed,  but  referred  to  her  Buffalo  attorney  the  mortgage 
matter.  An  affidavit  was  later  sent  to  the  plaintiff  to  execute, 
but  she  referred  it  to  her  attorney  and  same  was  not  executed. 
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This  letter  is  ineonsisteiit  with  the  facts  as  subsequently 
found.  Neitlier  tlie  defendant  Harriet  Tracy  nor  her  mother, 
Mary  Rice,  is  shown  to  have  liad  full  title  to  tlie  mortgaged 
premises ;  the  former,  apparently,  inherited  a  third  interest 
from  her  father,  and  the  latter  w^as  vested  with  a  dower  right. 
There  is  no  finding  that  Evan  Rice  ever  conveyed  the  premises 
in  question. 

About  August  27tli,  1902,  the  attorneys  for  the  plaintiff 
exhibited  the  bond  and  mortgage,  with  indorsements  thereon, 
to  the  defendants'  attorney  and  demanded  payment  of  the 
same.  It  is  found  that  Mary  Rice,  on  the  19th  of  September, 
1882,  made  a  partial  payment  of  ten  dollars  on  the  bond  and 
mortgage,  which  was  duly  indorsed  on  the  bond.  On  the  16th 
of  September,  1902,  this  action  was  begun.  The  defendants 
Harriet  Tracy  and  James  O.  Ford  interposed  separate  answers. 
After  trial  duly  had,  the  Special  Term  found  as  conclusions 
of  law  that  the  bond  and  mortgage,  under  and  by  operation 
of  law,  had  become  paid  and  satisfied,  and  that  the  complaint 
should  be  dismissed,  with  costs.  Judgment  was  entered 
accordingly. 

Four  distinct  defenses  were  raised  by  the  answers :  (1)  That 
the  plaintiff  was  equitably  estopped  from  enforcing  the  col- 
lection of  the  mortgage  because  of  certain  statements  which 
she  had  made,  to  the  effect  that  it  was  not  a  valid  lien  or 
incumbrance  upon  the  property ;  (2)  that  the  mortgage  had 
been  fully  paid  and  satisfied  by  virtue  of  an  oral  agreement 
between  Ellen  Rice,  plaintiff's  mother,  and  Mary  Rice,  her 
grandmother,  whereby  said  Mary  Rice  cared  for  the  plaintiff 
from  the  time  of  her  birth  until  she  was  seven  years  of  age; 
the  plaintiff  was  born  in  18G1 ;  (3)  the  Statute  of  Limitations, 
it  being  alleged  that  more  than  twenty  years  had  elapsed 
since  the  last  payment  was  made  of  principal  or  interest; 
(4)  that  the  execution  and  delivery  of  the  said  quitclaim  deed 
by  tlie  plaintiff,  while  she  was  tlie  ow^ner  of  the  mortgage,  to 
the  defendant  Tracy  operated  as  a  release. 

The  learned  Appelate  Division  held  that  the  first  two 
defenses  were  not  established,  and  that  the  evidence  relating 
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to  the  same  wjis  clearly  incompetent  and  improperly  admitted 
over  plaintiff's  objections  and  exceptions.  The  third  and 
fourth  defenses  were  deemed  proved,  and  the  judgment  of 
the  Trial  Term  was  affirmed. 

We  have  felt  called  upon  to  make  a  rather  full  statement  of 
the  facts  and  procedure  in  order  to  bring  out  clearly  the  point 
made  by  plaintiff's  counsel,  that  we  are  confronted  by  incon- 
sistent findings  of  fact,  and  the  well-settled  rule  that  where 
the  findings  are  contradictory  and  irreconcilable  the  defeated 
party  is  entitled  to  the  benefit  of  those  most  favorable  to 
himself.  {Schwinger  v.  Raymond^  83  N.  Y.  192 ;  Bonnell 
V.  Gristoold,  89  X.  Y.  122 ;  Wahl  v.  Barnum,  116  N.  Y.  87 ; 
Kelly  v.  Leggett,  122  N.  -Y.  633 ;  Traders'  Nat,  Bank  v. 
Parker,  130  N.  Y.  415.) 

Notwithstanding  the  fact  that  the  Appellate  Division  has 
decided  tliat  the  bond  and  mortgage  are  cut  off  by  the  Statute 
of  Limitations,  and  that  the  mortgage  has  been  released  by 
quitclaim  deed,  we  have  findings  of  the  trial  court  as  follows : 
"  (8)  that  the  said  Ida  E.  Nickell  was  tlie  owner  of  said  bond 
and  mortgage  at  the  time  of  the  commencement  of  this  action 
and  at  the  time  of  the  trial  thereof;  (14)  that  there  was 
unpaid  upon  said  bond  and  mortgage  at  the  date  of  said  trial, 
November  1st,  1903,  $538.18." 

In  the  face  of  these  findings  and  others  that  are  more  or 
less  contradictory,  as  already  pointed  out,  this  judgment  can- 
not stand.  The  discussion  of  the  present  situation  will  doubt- 
less result  in  bringing  out,  on  another  trial,  all  the  material 
facts.     We  express  no  opinion  as  to  the  merits. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  plaintiff  in  all  the  courts  to 
abide  tlie  event. 

CcLLEN,  Cli.  J.,  Gray,  Werner  and  Chase,  JJ.,  concur ; 
O'Brien,  J.,  absent ;  IIiscock,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Jane  A.  McKenna,  Respondent,  v.  The  Brooklyn  Union 
Elevated  Railroad  Company  et  al.,  Appellants,  Impleaded 
with  Another. 

1.  Easemknts  — Although  Reserved,  Pass  With  Conveyance  op 
Freehold.  £asemeDts  of  light,  air  and  access,  appuiteaauttoreal  prop- 
erty abutting  on  a  public  street  or  highway,  are  inseparable  from  the 
dominant  estate,  and  upon  a  conveyance  of  the  latter  such  easements 
pass  to  the  grantee,  notwithstanding  the  grantor's  attempted  reservation 
of  the  sjime  or  of  any  rights  of  action  for  the  invasion  or  destruction 
thereof. 

2.  Effect  op  Reservation  Is  to  Make  Grantee  the  Trustee 
op  Moneys  Received  for  Subsequent  Convtiyance.  Although  such 
reservation  in  a  deed  is  ineffectual  to  create  a  trust  in  such  easements,  it 
does  create  a  resulting  trust  by  virtue  of  which  the  grantee  becomes  a 
trustee  for  his  grantor  as  to  all  moneys  received  or  judgments  recovered 
tor  the  invasion  or  destruction  of  such  ejisements. 

8.  Grantee  Alone  Can  Sue  for  Damages  ok  Execute  Release. 
The  owner  of  premises  as  to  which  such  easements  have  been  destroyed 
is  the  only  person  who  can  sue  for  the  damages  thus  caused  or  who  can 
execute  a  release  in  satisfaction  thereof,  and,  therefore,  a  person  or  cor- 
poration invading  or  destroying  such  easements  has  the  right  to  obtain  a 
release  from  the  owner  of  the  dominant  estate  who  alone  is  legally  entitled 
to  the  resulting  damages. 

4.  Action  by  Grantor  to  Set  Aside  Subsequent  Conveyance 
and  to  Recover  Damages  for  Invasion  or  Destruction  of  Ease- 
ments. Where  the  abutting  owner  of  property  injuriously  aflfect/cd 
by  the  operation  and  maintenance  of  an  elevated  railroad  brings  the  usual 
action  for  damages  and,  during  its  pendency,  conveys  the  property, 
reserving,  however,  his  easements  and  the  right  of  action  therefor,  and 
subsequently  the  railroad  company,  with  knowledge  of  such  reservation, 
obtains  from  his  grantee  a  release  of  the  easements  and  of  any  right  of 
action  relating  thereto,  for  a  stipulated  sum,  and  thereafter  the  former 
owner  brings  an  action  against  the  company  and  his  grantee,  demanding 
that  the  latter  be  declared  a  trustee  for  his  benefit  and  that  the  release  be 
declared  void  and  set  aside,  a  judgment  reversing  a  decision  of  the  trial 
court  dismissing  the  complaint  as  to  the  company,  apparently  based  upon 
the  theory  that  the  reservation  in  plaintiff's  deed  was  effectual  to  create  an 
equitable  lien  upon  the  easements  which  was  binding  upon  the  company, 
is  erroneous,  since  there  can  be  no  lien  upon  such  easements,  separate  and 
apart  from  the  freehold  to  which  they  are  appurtenant;  the  reservation 
created  an  equitable  lien  in  favor  of  plaintiff  as  against  his  grantee,  upon 
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the  moneys  received  as  a  consideration  for  the  release  and  nothing  more, 
and  in  the  absence  of  any  allegation  or  proof  of  fraud  or  insufficiency  of 
consideration,  the  amount  received  is  conclusive  as  between  them. 
McKenna  v.  Brooklyn  Union  El.  R.  R.  Co.,  95  App.  Div.  226,  reversed. 

(Argued  March  26,  1906;  decided  April  3.  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  17,  1904,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term  and  granting  a  new  trial. 

The  facta  in  this  case  are  undisputed.  They  are  all  set 
forth  in  the  complaint,  and  those  which  are  material  to  this 
appeal  are  substantially  as  follows :  Sometime  prior  to  Sep- 
tember 19,  1900,  the  defendant  the  Brooklyn  Union  Elevated 
Railroad  Company  built  an  elevated  railroad  structure  on 
Myrtle  avenue  in  the  borough  of  Brooklyn,  city  of  New 
York,  a  portion  of  which  structure  was  in  front  of  the  premises 
then  owned  by  the  plaintiflE  abutting  on  that  avenue.  On  the 
day  mentioned  she  commenced  the  usual  action  against  the 
Brooklyn  Union  Elevated  Railroad  Company  and  its  lessee, 
the  defendant  the  Brooklyn  Heights  Railroad  Company,  to 
recover  damages  for  interference  with  her  easements  of  light, 
air  and  access  and  for  an  injunction. 

While  that  action  was  pending  and  on  July  1,  1901,  the 
plaintiff  conveyed  the  property  to  the  defendant  Mary  E. 
Gordon.  The  deed  then  executed  and  delivered  contained 
the  following  reservation  :  "  Subject  also  to  the  party  of  the 
first  part's  (Plaintiff's)  reservation  of  all  right,  title  and  inter- 
est of,  in  and  to  the  easements  occupied,  abridged  or  used  by 
The  Brooklyn  Union  Elevated  Railroad  Company  and  their 
lessee  the  Brooklyn  Heights  Railroad  Company,  and  a  cer- 
tain action  now  pending  against  said  company  and  their  lessee 
for  injury  to  the  fee  and  rental  of  said  premises,  and  all  right, 
interest,  judgments  or  otherwise  that  may  accrue  therefrom, 
it  being  the  intention  of  the  party  of  the  first  part  to  convey 
said  described  premises,  reserving  all  the  right  or  rights  of 
damages  against  the  said  railroad  companies  by  reason  of  the 
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interference  with  the  easements  of  light,  air  and  access,  and 
to  hold  the  party  of  the  second  part  (defendant  Gordon)  free 
from  any  cliarges  or  costs,  judgments  or  otherwise,  which  may 
arise  by  reason  of  any  action  now  pending  against  the  said 
railroad  companies,  upon  the  understanding  and  agreement 
that  the  party  of  the  second  part  will  join  with  the  party  of 
the  first  part  in  all  necessary  papers  or  actions  to  enable  the 
party  of  the  first  part  to  effectually  and  legally  carry  on  her 
action,  terminate  the  same,  or  carry  out  the  directions  or 
orders  of  the  court  in  which  such  action  is  brought,  and  upon 
the  terminati(m  of  said  action  by  settlement  by  judgment  of 
the  court,  to  release  to  the  said  raih'oad  companies  a  right  to 
the  easements  now  occupied,  used  or  abridged  by  them." 

The  deed  containing  this  reservation  was  recorded  on  July 
2,  1901,  and  the  defendant  railroad  companies  had  knowledge 
of  its  provisions.  Notwithstanding  such  knowledge,  and 
while  plaintiff's  first  action  against  the  railroad  companies 
was  pending,  the  latter  obtained  from  Mary  E.  Gordon  (plain- 
tiff's grantee)  a  general  release  expressing  a  nominal  consid- 
eration, but  given  upon  a  consideration  of  $500,  and  absolving 
such  railroad  companies  from  all  further  damages  arising  by 
reason  of  the  construction  and  maintenance  of  the  elevated 
railroads  in  front  of  the  premises  referred  to.  This  release 
was  dated  May  3,  1902,  was  in  writing  and.under  seal. 

The  complaint  herein  demands  judgment;  1.  That  the 
defendant  Gordon  be  declared  a  trustee  for  the  benefit  of  the 
plaintiff  under  the  provisions  of  the  deed  above  referred  to. 
2.  That  the  release  made  by  said  Mary  E.  Gordon  to  the 
defendant  railroad  companies  be  declared  void  and  set  aside, 
and  the  same  canceled  of  record.  3.  That  the  said  Mary  E. 
Gordon  be  ordered  and  directed  to  become  a  party  to  the 
action  above  referred  to  and  directed  to  execute  all  proper  and 
necessary  papers  in  reference  to  the  matters  contemplated  by 
the  agreement  between  her  and  the  plaintiff.  4.  That  the 
plaintiff  have  such  other  or  furtlier  judgment  or  order  in  the 
premises  as  may  be  requisite  and  necessary  in  order  to  carry 
out  and  complete  the  terms  and  provisions  of  the  trust  agree- 
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ment  contained  in  tlie  deed  of  tlie  plaintiff  to  said  Mary  E. 
Gordon. 

At  the  conclusion  of  the  trial  the  court  found  the  facte 
above  stated  and  rendered  judgment  dismissing  the  complaint 
as  to  the  defendant  railroad  companies,  but  decreed  that  the 
defendant  Gordon  holds  the  $500  which  she  received  from  the 
railroad  companies  in  trust  for  the  plaintiff  and  that  the  plain- 
tiff is  entitled  to  judgment  against  her  for  that  amount.  The 
judgment  entered  upon  that  decisiDU  was  reversed  by  the 
Appellate  Division  upon  the  law  and  facts,  and  the  defendant 
railroad  companies  have  now  appealed  to  this  court. 

Charlea  Z.  Woody  and  George  D.  Yeovians  for  appellants. 
The  agreement  in  the  deed  between  McKenna,  the  grantor, 
and  Gordon,  the  grantee,  clothes  the  grantee  with  sufficient 
power  to  make  a  settlement  with  the  railroad  companies,  and 
she  having  made  such  a  settlement,  the  same  cannot  be 
assailed  in  this  action.  ( IF.  TJ.  T.  Co.  v.  Shepard^  169 
N.  Y.  170;  Blackman  v.  Striker,  142  N.  Y.  560;  FooU  v. 
EL  R.  li,  Co,,  147  N,  Y.  307.)  It  was  error  to  hold  that 
the  reservation  in  the  deed  of  McKenna  to  Gordon  did  not 
give  Gordon  the  authority  to  receive  the  money  paid  in 
settlement  of  the  easements  by  the  railroad  company.  (  WaM/i- 
bum  V.  Benedict,  26  App.  Div.  489 ;  Cowee  v.  Cornell,  75 
N.  Y.  91 ;  Bailey  v.  Rider,  10  N.  Y.  363;  Bank  v.  White, 
6N.  Y.  236;  Forker  v.  Brown,  30  X.  Y.  Supp.  827;  Reed 
V.  C  C  G.  Co,,  47  Ilun,  411 ;  Caldi03U  v.  King,  4  Cow. 
207;  P.  F.  Ins.  Co.  v.  Phillip,  13  Wend.  %\\  Taylor  v. 
Fleet,  4  Barb.  95 ;  Price  v.  Heath,  41  Ilun,  585 ;  BeardsUy 
V.  Duntley,  69  N.  Y.  577.)  The  relief  which  the  Appellate 
Division  has  decided  that  the  plaintiff  may  have  is  incon- 
sistent with  the  relief  asked  for  in  the  plaintiff's  complaint. 
[Fowler  v.  Boioery  Sav.  Ba?ik,  113  N.  Y.  450 ;  Broege  v. 
Ott  Mfg.  Co.,  163  N.  Y.  470.)  The  prayer  in  plaintiff's 
complaint  was  granted  as  far  as  the  court  at  Trial  Term  had 
power  to  grant  the  same  under  the  evidence.  {Fowler  v.  B. 
S.  Bank,  113  N.  Y.  458.)     The  trial  court  did  not  err  in 


190G.]     McKenna  v.  Brooklyn  Union  El.  R.  R.  Co.       395 


N.  Y.  Rep.]  Pi)ints  of  counsel. 


rejecting  evidence  offered  by  the  plaintiff,  and  the  Appellate 
Division  did  err  in  reversing  this  ciise  becanse  such  evidence 
was  excluded.  (Perry  on  Trusts,  §  187 ;  Jaeger  v.  Kelley,  52 
N.  Y.  274.) 

Oeorge  W,  SiekeU  and  Cyrus  W,  Waslihum  for  respondent. 
The  plaintiff  has  an  equitable  interest  or  lien  upon  the  prop- 
erty until  a  suit  for  past,  present  and  future  damages  ter- 
minates in  judgment  or  settlement  by  respondent.  {Peck  v. 
Jennes8,7  How.  Pr.  612;  JS2icha?i  v,  Suiymer^  2  Barb.  Ch. 
165 ;  Willetts  v.  Bravm^  42  Ilun,  144 ;  Trustees^  etc.^  v.  Lynch^ 
70  N.  Y.  440 ;  Smith  v.  Smith,  51  ITun,  164 ;  125  N.  Y.  224 ; 
Lewis  V.  Gollner,  129  IST.  Y.  227 ;  Bradley  v.  Walker,  39 
N.  Y.  S.  R.  253 ;  Hound  Lake  Assn,  v.  Kellogg,  47  N.  Y. 
S.  R.  668;  Coleman  v.  Bresnahan,  54  Ilun,  619;  Matter  of 
Coatsworth,  37  App.  Div.  295  ;  Mayor,  etc.,  v.  Law,  125  N.  Y. 
380.)  The  plaintiff  acquired  by  express  contract  and  cove- 
nant in  deed,  an  easement  or  servitude  in  premises  conveyed. 
{Pegram  v.  N,  Y.  EL  R,  li,  Co,,  147  X.  Y.  135;  W,U.  T. 
Co.  V.  Shejjard,  169  N.  Y.  ISO;  Mayor,  etc,,  v.  Law,  125 
N.  Y,  388  ;  Lewis  v.  Golln^r,  129  X.  Y.  227.)  The  equitable 
effect  of  the  reservation  clause  is  to  make  the  defendant  Gor- 
don, and  her  grantee,  the  railroad  companies,  trustees  for  the 
benefit  of  the  plaintiff.  (  W,  IL  T,  Co,  v.  Shepard,  169  K  Y. 
181 ;  McKenna  v.  B.  El.  R.  R.  Co.,  95  App.  Div.  226  ;  Foote 
V.  Bryant,  48  N.  Y.  543  ;  Pegram  v  N,  T.  El.  R.  R.  Co ,  147 
N.  Y.  135  ;  Trustees,  etc.,  v.  Lynch,  70  N.  Y.  440 ;  Fletcher 
v.  Morey,  2  Story,  545  ;  Ketchum  v.  St.  Louis,  101  U.  S.  306  ; 
Field  V.  Mayo?',  etc.,  6  X.  Y.  178  ;  Stover  v.  Eyclesheimer,  3 
Keyes,  620  ;  Carver  v.  Creque,  46  Barb.  507 ;  Nat.  Bank  v. 
Rogers,  166  N.  Y.  380  ;  Lexois  v.  Gollner,  129  N.  Y.  227.) 
The  defendant  railroad  companies  had  full  notice  of  the  equit- 
able claim  of  Jane  A.  McKenna,  and  their  title  will  be  post- 
poned and  made  subservient  to  it.  They  were  not  hona  fide 
purchasers.  {Clapp  v.  Byrnes,  3  App.  Div.  284 ;  Hodge  v. 
Sloane,  107  K  Y.  244;  Sweet  v.  Uenry,  175  K  Y.  276; 
W.  U,  T,  Co.  V.  Shepard,  169  X.  Y.  181  ;  McPlierson  v. 
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Eollins,  107  N.  Y.  316  ;  Anderson  v.  Bloody  152  N.  Y.  203  ; 
Baher  v.  Bliss,  39  N.  Y.  70 ;  Acer  v.  ir^^ct?^^,  46  N.  Y. 
384 ;  7?<?/t^  V.  Gannon,  50  N.  Y'.  345  ;  TrusteeSy  etc.,  v. 
Lynch,  70  N.  Y.  440  ;  Benn^t  v.  Biichan,  76  N.  Y.  386  ; 
JKt^j^cA  v.  Tozier,  143  X.  Y".  390.) 

Werner,  J.  A  very  brief  statement  of  a  few  pertinent 
legal  principles  will  suffice  to  dispose  of  the  case  at  bar.  1. 
Easements  of  light,  air  and  access,  appurtenant  to  real  prop- 
erty abutting  upon  a  public  street  or  highway,  are  inseparable 
from  the  dominant  estate,  and  upon  a  conveyance  of  the  lat- 
ter such  easements  pass  to  the  grantee,  notwithstanding  the 
grantor's  attempted  reservation  of  the  same,  or  of  any  rights 
of  action  for  the  invasion  or  destruction  thereof.  {Pappen- 
heim  v.  Metr,  E.  R.  Co.,  128  N.  Y^  436;  Kernochan  v. 
N.  T,  EL  R,  R,  Co.,  Id.  550 ;  Pegram  v.  .V.  Y,  EL  E,  li 
Co.,  147  id.  135  ;  Foote  v.  3£etr.  E.  R.  Co.,  Id.  367;  Skepard 
V.  Ma?i.  Ry.  Co.,  169  id.  160 ;  Western  Union  TeL  Co.  v. 
Shspard,  Id.  170.) 

2.  Although  sucli  a  reservation  in  a  deed  is  ineffectual  to 
create  a  trust  in  such  easements,  it  does  create  a  resulting 
trust  by  virtue  of  which  the  grantee  becomes  a  trustee  for 
his  grantor  as  to  ail  moneys  received  or  judgments  recovered 
for  the  invasion  or  destruction  of  such  easements.  {Pegram 
V.  N.  Y.  EL  R.  R.  Co.,  supra;  Western  Union  TeL  Co.  v. 
Shepard,  supra.) 

3.  The  logical  corollary  of  the  two  foregoing  propositions 
is,  that  the  owner  of  premises  as  to  which  such  easements 
have  been  invaded  or  destroyed,  is  the  only  person  who  can 
sue  for  the  damages  thus  caused,  or  who  can  execute  a  release 
in  satisfaction  thereof,  and  it  follows  as  a  necessary  legal 
deduction  that  the  person  or  corporation  invading  or  destroy- 
in«:  such  easements  has  the  YiiAit  to  obtain  a  release  from  the 
owner  of  the  dominant  estate,  who  alone  is  legally  entitled  to 
the  resulting  damages. 

The  complaint  in  the  case  at  bar  undoubtedly  alleges  facts 
which   justify  the  legal  conclusion  that  when   the   grantee 
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(Gordon)  received  from  the  railroad  companies  tlie  moneys 
paid  in  consideration  of  the  release  execnted  by  her,  she 
became  the  trustee  of  the  plaintiff  (grantor)  as  to  such  moneys ; 
and  as  these  facts  were  not  disputed  the  learned  trial  court 
properly  held  that  the  grantee  (Gordon)  should  be  brought  in 
as  a  party  defendant,  to  the  end  that  there  might  be  an  adju- 
dication of  the  matter  as  between  her  and  the  plaintiff.  To 
this  extent  the  decision  at  Special  Term  was  concededly  cor- 
rect. But  tlie  plaintiff  contends  that  it  was  error  for  the 
court  to  dismiss  the  complaint  as  to  the  defendant  railroad 
companies,  and  to  that  view  the  learned  Appellate  Division 
gave  its  assent  by  reversing  the  judgment  entered  at  Special 
Term.  This  disposition  of  the  case  seems  to  have  been  based 
upon  the  theory  that  the  reservation  in  the  deed  from  the 
plaintiff  to.  Gordon,  her  grantee,  was  effectual  to  create  an 
equitable  lien  upon  the  easements  therein  referred  to,  which 
was  binding  upon  the  railroad  companies  who  took  the 
release  from  Gordon  with  knowledge  of  the  reservation  in 
the  deed  to  her.  We  cannot  subscribe  to  this  tlieory.  It  is 
fundamentally  at  variance  with  the  established  principles  that 
such  easements  are  inseparable  from  the  estate  to  which  they 
are  appurtenant.  Since  there  can  be  no  lien  upon  such  ease- 
ments separate  and  apart  from  the  freehold  to  whicli  tliey  are 
appurtenant,  it  is  clear  that  upon  the  facts  alleged  in  the  com- 
plaint and  established  at  the  trial,  tlie  plaintiff  was  entitled  to 
no  relief  as  against  the  defendant  railroad  companies.  The 
reservation  in  the  deed  from  tie  plaintiff  to  the  defendant 
Gordon  accomplislied  nothing  save  the  creation  of  an  equita- 
ble lien  in  favor  of  the  former  as  against  the  latter  upon  the 
moneys  received  as  a  consideration  for  the  release  of  the  ease- 
ments, and  in  the  absence  of  any  allegation  or  proof  of  fraud 
or  insufficiency  of  consideration,  the  amount  thus  received  is 
conclusive  as  between  thorn. 

It  is  true  that  the  plaintiff  sought  to  prove  inadequacy  of 
consideration  and  such  fraud  as  might  be  inferred  from  that 
circumstance,  and  the  refusal  of  the  trial  court  to  receive 
such  evidence  is  one  of  the  grievances  assigned  by  plaintiff 
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on  this  appeal.  A  sufficient  answer  to  plaiutiflPs  contention 
in  that  behalf  is  that  the  complaint  contains  no  allegation  to 
support  such  proofs.  Tlie  plaintiff  was  given  the  opportu- 
nity at  the  trial  to  amend  her  complaint,  which  she  declined, 
and  the  record  as  it  stands  clearly  justifies  the  ruling  of  the 
trial  court  in  dismissing  the  complaint  as  against  the  defend- 
ant railroad  companies. 

We  need  go  no  further  to  sustain  the  decision  of  the  trial 
court,  although  it  may  be  added  that  it  is,  to  say  the  least, 
extremely  doubtful  whether  the  plaintiff  could  maintain  any 
equitable  action  against  the  defendant  railroad  companies 
under  any  circumstances.  There  is  absolutely  no  privity  of 
contract  or  relation  between  tliein.  The  plaintiff's  equitable 
remedy  is  against  her  grantee  alone,  who  is  impressed  into  the 
relation  of  trustee  as  to  the  fund,  merely  to  prevent  such 
wrongs  and  hardships  as  might  be  inseparable  from  an  inade- 
quate legal  remedy.  We  do  not  say  that  circumstances  may 
not  arise  under  which  a  grantor  in  the  position  of  the  plain- 
tiff may  not  have  a  cause  of  action  against  both  her  grantee 
and  those  to  whom  the  latter  may  have  released  the  easements, 
but  we  can  conceive  of  no  such  case  unless  it  be  founded  upon 
express  allegations  of  affirmative  fraud  in  which  both  releasor 
and  releasee  were  active  participants,  and  in  such  a  case  the 
remedy  at  law  is  usually  sufficient,  and  as  tliat  question  is  not 
presented  by  this  record  we  do  not  decide  it. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  entered  upon  the  decision  of  the  trial  court 
affirmed,  with  costs  in  both  courts. 

CiTLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur  ;  O'Brien,  J.,  absent. 

Order  reversed,  etc. 
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Celia  Ebilly,  as  Administratrix  of  the  Estate  of  David  Reilly, 
Deceased,  Appellant,  v,  Troy  Brick  Company,  Respondent. 

Nbgligence  —  Safety  op  Working  Pi.ack — Assumption  of  Risk— 
CJoNTKiBUTORY  NEGLIGENCE  —  IssuE  OF  Fact.  The  facts  examined  in 
an  action  brought  under  the  Employers'  Liability  Act  (L.  1892,  ch.  600)  to 
recover  damages  for  the  alleged  negligent  killing  of  plaintiff's  intestate,  a 
common  laborer,  who  had  been  in  the  employ  of  the  defendant  for  several 
years,  and  was  killed  by  the  fall  of  a  portion  of  a  clay  bank  at  the  foot  of 
which  he  was  working,  and  Jield,  that  a  direction  of  the  trial  court  setting 
aside  a  verdict  in  favor  of  the  plaintiff  and  directing  a  dismissal  of  the 
complaint  was  erroneous,  where  there  was  some  evidence,  raising  the 
question  as  to  whether  or  not  the  defendant  had  neglected  to  properly 
protect  the  place  where  the  deceased  was  working;  and  also  raising  the 
question  of  the  intestate's  assumption  of  a  particular  risk  or  of  his  con- 
tributory negligence,  all  of  which  questions  were,  under  the  circum- 
stances, for  the  jury. 

Hetlly  V.  Troy  Brick  Co.,  108  App.  Div.  108,  reversed. 

(Argued  March  27,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  27, 1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  after  a  verdict  had  been  rendered  in  favor  of  plaintiff. 

The  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  intestate,  a  laborer  in  the 
employ  of  the  defendant.  The  defendant  is  engaged  in  the 
manufacture  of  brick  witliin,  or  very  near,  the  northerly 
boundary  of  the  city  of  Troy.  The  accident  which  caused 
intestate's  death  happened  at  about  2  or  3  o'clock  in  the  after- 
noon of  June  4,  1904.  At  that  time  he  was  engaged,  in  com- 
pany with  several  other  laborers,  in  digging  clay  at  the  foot 
of  a  clay  bank  in  the  defendant's  brick  yard.  A  portion  of 
the  bank  gave  way,  burying  and  killing  the  intestate  and  two 
other  laborers. 

The  action  is  brought  under  the  provisions  of  the  Employ- 
ers' Liability  Act  (L.  1902,  ch.  600).  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $3,000.     The  trial  court 
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subsequently  set  aside  the  verdict  and  rendered  judgment  dis- 
missing the  complaint.  The  Appellate  Division  affirmed  the 
judgment  thus  entered  and  allowed  an  appeal  to  this  court. 

George  B.  Wellington  for  appellant.  The  plaintifE  in 
view  of  the  nonsuit  (and  of  the  general  verdict  in  her  favor) 
is  entitled  to  the  most  favorable  facts  and  inferences  to  be 
found  and  drawn  from  the  testimony.  There  is  evidence  to 
sustain  a  verdict  for  the  plaintiflf.  {Jliggins  v.  Eagleton^  155 
N.  Y.  ^^^  ;  Ernst  v.  R,  R.  R,  R,  Co,,  36  N.  Y.  9  ;  Wolfhiel 
V.  S.  A.  R.  R.  Co,y  38  N.  Y.  49  ;  Payne  v.  T.  cfe  B.  R.  R.  Co., 
83  N.  Y.  572 ;  Smith  v.  i\r  T.  C  <&  R.  R.  R.  R.  Co.,  177 
N.  Y.  224  ;  Read  v.  Spaulding,  5  Bosw.  395  ;  30  N.  Y.  630 ; 
Oreely  v.  State  of  New  YorTc,  94  App.  Div.  605 ;  Michaels 
V.  N.  T.  a  R.  R.  Co.,  30  N.  Y.  564.)  The  plaintiff  could 
not  be  nonsuited  upon  the  ground  of  contributory  negligence 
of  the  deceased  or  assumption  of  risk  by  the  deceased. 
{Vaughn  v.  G.  F.  Cement  Co.,  105  App.  Div.  136;  BucMey 
V.  P.  R.  I.  Co.,  17  N.  Y.  8.  R.  436;  117  K  Y.  645;  True 
V.  L.  V.  R.  R.  Co.,  22  App.  Div.  688 ;  Jenks  v.  Thompson^ 
179  N.  Y.  20.) 

Lewis  E.  Griffith  for  respondent.  Before  there  can  be 
any  question  in  this  case  as  to  a  safe  place  in  which  to  work, 
or  as  to  proper  inspection,  it  must  appear  that  there  was  a 
defect  in  the  condition  of  the  ways,  works  or  machinery, 
which  defect  was  due  to  the  negligence  of  the  employer  or 
his  superintendent,  or  that  tlie  injury  was  due  to  the  negli- 
gence of  the  superintendent  or  of  a  person  acting  as  such. 
(Gmaehle  v.  Rosenhurgh,  178  N.  Y.  147;  Lynch  v.  Allen, 
160  Mass.  252.)  Having  sued  under  the  Employers'  Liability 
Act,  and  having  stated  no  other  cause  of  action,  the  plaintiff 
must  show  that  her  case  falls  within  the  act  or  she  must  fail. 
{Coffey  V.  R.  R.  Co.,  155  Mass.  22;  Veghieu  v.  Morse,  160 
Mass.  143 ;  Rosin  v.  Manufacturing  Co.,  89  App.  Div.  250.) 

Werner,  J.  The  only  question  which  we  deem  it  necessary 
to  consider  upon  this  appeal  is  whether  there  was  any  evi- 
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dence  of  negligence  on  the  part  of  the  defendant,  which, 
according  to  any  reasonable  view,  justified  the  verdict  of  the 
jury.  If  there  was,  the  learned  trial  court  erred  in  setting 
the  Verdict  aside,  and  the  judgment  dismissing  the  complaint 
must  be  reveraed.  In  considering  the  question  thus  presented 
all  contested  facts  must  be  assumed  to  have  been  found  in^ 
favor  of  the  plaintiff,  and  she  is  entitled  to  the  most  favorable 
inferences  deducible  from  the  evidence.  {Higgina  v.  Eagle- 
Urn,  155  N.  Y.  466  ;  Place  v.  N.  Y,  C.  &  H,  R.  R.  R.  Co., 
1(37  id.  345,  347 ;  Sundheimer  v.  City  of  If.  Y,,  176  id.  495  ; 
KoehUr  v.  N.  Y.  Steam  Co,,  183  N.  Y.  1.) 

David  Reilly,  the  intestate,  had  been  in  the  employ  of  the 
defendant  since  its  incorporation,  several  years  before  the 
accident,  and  had  also  worked  for  the  former  owners  of  the 
property,  covering  a  period  of  seven  or  ^ight  years  prior  to 
that  time.  He  was  a  common  laborer  working  under  the 
orders  of  either  a  bank  boss  or  superintendent.  The  evidence 
discloses  that  in  November,  1903,  about  seven  months  previ- 
ous to  the  accident,  a  slide  of  clay  from  the  defendant's  bank 
had  occurred  at  the  same  point  where  the  intestate  lost  his 
life.  The  clay  which  was  precipitated  by  the  former  slide 
lay  along  the  floor  of  tlie  yard  extending  outwardly  from  the 
foot  of  the  bauk.  From  that  time  to  the  day  of  the  accident, 
the  clay  needed  by  the  defendant  for  the  making  of  brick 
was  taken  from  the  deposit  thus  formed.  The  process  of 
removing  this  fallen  clay  had  been  going  on  from  November, 
1903,  until  the  day  of  tlie  accident,  when  this  source  of  sup- 
ply had  become  very  nearly  exhausted,  and  the  intestate  with 
his  fellow-laborers  were  working  within  15  or  20  feet  from 
the  foot  of  the  bank. 

The  bank  itself  was  from  65  to  70  feet  high,  with  a  slope 
which,  the  jury  might  have  found,  was  only  20  feet  from  an 
imaginary  vertical  line  starting  at  tlie  foot  of  the  bank  and 
extending  to  the  top.  The  portion  of  the  bank  that  slid  or 
caved  was  about  100  feet  in  width.  A  stratum  of  sand  formed 
the  floor,  as  it  was  called,  upon  which  the  bank  rested,  and  in 
removing  the  old  clay  of  the  former  slide  the  workmen  left 
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about  four  feet  on  the  sand;  but  in  some  places  they  dug 
down  so  that  the  sand  underneath  was  visible.  A  former 
superintendent  of  the  defendant,  testifying  in  behalf  of  the 
plaintiff,  described  how  the  slide  of  1903  occurred,  and  said : 
"  I  could  tell  from  where  the  clay  laid  how  it  came,  how  the 
slide  occurred.  It  slid  right  out  from  the  bottom  the  same 
as  this  one  did,  pushed  out." 

The  plaintiff's  evidence  tended  to  show  that  it  is  a  common 
custom  in  such  places  to  employ  bank  bosses,  as  they  are 
called,  to  direct  the  movements  of  the  men  at  work  on  the 
clay  banks,  and  to  look  out  for  their  safety.  It  also  tends  to 
show  tliat  the  defendant  employed  such  a  bank  boss  until 
shortly  after  the  slide  of  1903  had  occurred.  After  that  time 
Morrissey,  the  president  of  the  defendant,  seems  to  have 
acted  as  superintendent  and  directed  the  work  of  the  laborers 
at  the  bank.  He  was  there  frequently  during  the  day,  and 
the  evidence  shows  that  about  ten  minutes  before  the  acci- 
dent he  looked  over  the  bank  and  saw  no  indications  of 
danger.     The  slide  seems  to  have  occurred  without  warning. 

It  must  be  conceded  that  the  evidence  tending  to  show  that 
defendant  was  guilty  of  negligence  is  very  meagre,  but  wc  do 
not  think  it  can  be  held  as  matter  of  law  that  there  was  no 
evidence  to  that  effect.  In  its  final  analysis  the  question  is 
whether  there  was  any  evidence  which,  considered  in  the 
light  of  the  practically  undisputed  facts  as  to  the  existing 
physical  conditions  and  the  circumstances  attending  the  death 
of  plaintiff's  intestate,  would  warrant  a  jury  in  finding  that 
the  defendant  had  omitted  to  perform  some  affirmative  duty 
which  it  owed  to  its  employees  engaged  in  working  upon  that 
bank.  We  think  there  was  such  evidence.  This  was  a  high, 
steep  bank  of  lieavy  clay  resting  upon  a  sub-stratum  of  sand. 
Tlie  accident  of  November,  1903,  when  a  large  portion  of  the 
bank  *'  buckled  "  or  bulged  out  from  the  bottom  and  caused 
a  slide  of  large  and  dangerous  dimensions,  was  a  demonstra- 
tion of  peril  which  none  of  the  ordinary  safeguards  of 
inspection,  based  upon  surface  indications,  would  suflSce  to 
anticipate  or  prevent.     Tlie  great  deposit  of  clay  formed  by 
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that  slide,  so  long  as  it  remained  undisturbed,  furnished  an 
ample  lateral  support  for  the  remaining  part  of  the  bank,  but 
when  removed  the  former  condition  of  danger  was  neces- 
sarily reinstated.  That  was  precisely  the  situation  on  the  day 
when  Reilly  was  killed.  The  lateral  support  spoken  of  had 
been  nearly  all  removed.  The  workmen  had  dug  away  the 
clay  on  the  floor  to  a  point  about  fifteen  or  twenty  feet  from 
the  base  of  the  bank.  All  this  was  done  with  the  knowledge 
and  acquiescence  of  the  defendant's  superintendent,  and  while 
the  jury  might  well  have  found  upon  the  evidence  adduced 
that  the  ordinary  inspection  of  the  bank  had  not  been  neg- 
lected they  might  still  have  concluded  that  the  larger  and,  as 
we  think,  the  more  obvious  duty  of  protecting  the  base  of 
this  bank  had  been  overlooked.  It  is  true  that  the  plaintiff's 
intestate  was  there  daily  and  that  his  experience,  even  as  an 
ordinary  laborer,  niight  have  enabled  him  to  anticipate  the 
danger  quite  as  thoroughly  as  his  superior  ought  to  have  done, 
but  whether  he  assumed  that  particular  risk  or  was  guilty  of 
contributory  negligence  under  the  circumstances  detailed  were 
questions  of  fact  for  the  arbitrament  of  a  jury.  It  cannot  be 
said  as  a  matter  of  law  that  this  common  laborer,  whose  busi- 
ness it  was  to  dig  and  to  shovel,  was  chargeable  with  the  same 
knowledge  of  existing  physical  conditions  or  possibilities  as 
those  whose  primary  duty  it  was  to  know  all  that  a  reasonably 
careful  and  prudent  employer  should  have  known  or  antici- 
pated from  what  had  gone  before. 

Other  questions  are  presented  on  the  briefs  of  counsel 
which  may  not  arise  on  another  trial,  and  since  the  question 
briefly  treated  by  us  is  suflicient  to  compel  a  reversal  we  will 
not  prolong  the  discussion. 

The  judgment  of  the  Appellate  Division  ^lould  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

CuLLEN,  Ch.  J.,  Edward  T.  Rartlett  and  Hiscock,  JJ., 
concur;  Gray,  J.,  not  voting;  O'Rrien,  J.,  absent;  Chase, 
J.,  not  sitting. 

Judgment  reversed,  etc. 
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Charles  Duhme,  an  Infant,  by  Henry  Duhme,  hie  Guardian 
ad  Litem,  Respondent,  v.  Hamburg-American  Packet 
Company,  Appellant. 

1.  Wharves  and  Piers  —  Obligation  op  Steamship  Companies  to 
Persons,  Other  Than  Passengers,  Awaiting  the  Docking  op  Ves- 
sels. A  steamship  company  owes  no  duty  to  persons  upon  its  pier, 
awaiting  the  disembarking  of  passengers  from  an  incoming  vessel,  whether 
they  are  there  as  mere  licensees  or  because  of  an  implied  invitation  from 
the  company,  except  to  have  the  pier  in  a  reasonably  safe  condition  for 
access  and  to  exercise  such  ordinary  care  in  the  process  of  docking  the 
vessel  as  to  render  it  reasonably  safe  for  persons  to  remain  upon  the  pier. 

2.  Negligence  —  Rule  of  Res  Ipsa  Loquitur  —  When  Applicable. 
In  actions  brought  to  recover  for  injuries  caused  by  the  negligence  of  a 
defendant  or  his  servants  in  which  the  relations  of  the  plaintiff  and  defend- 
ant are  not  of  a  contractual  nature,  the  rule  of  les  ipsa  loquitur  is  appli- 
cable only  when  there  are  actually  shown  such  facts  and  circumsteinces, 
in  the  nature  of  the  defendant's  undertaking  and  of  the  accident  itself, 
from  which  the  jury  are  able,  if  not  compelled,  to  draw  an  inference  of 
negligence;  it  was  not  intended  that  the  rule  should  exempt  the  plaintiff 
from  the  burden  of  proving,  affirmatively,  negligence,  or  circumstances 
making  negligence  a  legitimate,  if  not  an  irresistible,  inference. 

3.  Same  —  Action  to  Recovb:u  for  Injuries  Causkd  by  Breaking 
OP  Steel  Hawser  Used  in  Warping  Vessel  Into  a  Piek  —  When 
Doctrine  op  Res  Ipsa  Loquitur  Does  Not  Apply.  ^  Where  in  an 
action  brought  to  recover  for  injuries  received  by  an  infant  —  while  stand- 
ing with  his  mother  in  an  opening  at  the  edge  of  a  pier  awaiting  the 
arrival  of  a  passenger  on  a  transatlantic  steamship,  from  being  strucTc  in 
the  face  by  a  steel  hawser,  with  which  the  steamship  was  being  warped 
alongside  the  pier,  the  hawser  being  suddenly  released  and  recoiling  with 
great  violence  by  the  breaking  of  an  iron  ''shackle,"  or  clamp,  through 
which  the  hawser  was  fastened  to  a  mooring  post  —  there  is  no  evidence  on 
the  part  of  the  plaintiff,  beyond  the  statement  of  the  sudden  breaking  of 
the  hawser,  tending  in  the  remotest  degree  to  prove  any  negligence  on  the 
part  of  the  defendant,  and  the  evidence  for  the  defendant  shows  that  the 
pier  was  a  safe  place  had  the  plaintiff  and  his  mother  heeded  the  warnings 
of  defendant's  servants  and  kept  within  its  shelter,  and  that  the  breaking 
of  the  "shackle  "  was  not  due  to  any  defect  in  its  material  or  manufacture 
or  to  the  omission  of  any  care  in  handling  the  hawser,  the  circumstances 
permitting  the  natural  inference  that  the  "shackle  "  yielded  to  the  tremend- 
ous strain  put  upon  the  hawser  in  briniring  the  vessel  from  the  channel  into 
its  berth  at  the  pier,  the  doctrine  of  rea  ipsa  loquilnr  does  not  apply. 

DiJime  V.  Uamburg-Ammcan  Packet  Co.^  107  App.  Div.  287,  reversed. 

(Argued  March  26,  1905;  decided  April  6,  1906.) 
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Appeal  from  an  order  of  the  Appellate  Divieion  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
July  27,  1905,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Verner  Johnson  for  appellant.  The  mere  fact  that 
the  hawser  broke  under  the  circumstances  disclosed  by  the 
evidence  creates  no  presumption  of  negligence.  (Dmtgherty 
V.  MilViken,  163  N.  Y.  527;  Welsh  v.  Cornell,  IGS  N.  Y. 
507;  DolUns  v.  Brown,  119  N.  Y.  188;  De  Graff  v,  N.  Y. 
a  cfe  IL  Ji.  B,  K  Co,,  7G  X.  Y.  125 ;  Smith  v.  N,  T.  C  dk 
II,  R.  R,  R,  Co,,  164:  N.  Y.  191 ;  Bucher  v.  Pryihil,  19 
App.  Div.  12G;  Haughey  v.  Thatcher,  89  App.  Div.  375; 
Fink  V,  Shule,  (^i^  App.  Div.  105 ;  Leyh  v.  N,  E,  R,  Co,,  41 
App.  Div.  218 ;  168  N.  Y.  667 ;  Kirhy  v.  D,  &  H,  C,  Co., 
20  App.  Div.  473.)  Even  where  the  liappening  of  an  acci- 
dent, together  with  the  surrounding  circumstances,  creates  a 
presumption  of  negligence,  such  an  inference  is  not  permissi- 
ble in  the  face  of  uncontradicted  evidence  rebutting  such 
presumption.  {Grlffen  v.  Manice,  74  App.  Div.  371 ;  174 
N.  Y.  505.) 

Nathan  D,  Stern  for  respondent.  The  duty  imposed  upon 
the  defendant  toward  the  plaintiflE  upon  the  facts  established 
in  this  case  was  the  exercise  of  reasonable  and  ordinary  care 
toward  the  plaintiff.  {Hart  v.  Grenell,  122  N.  Y.  371.)  The 
doctrine  of  res  ipsa  loquitur  applies  in  the  case  at  bar.  {Cole- 
man V.  M,  I  F.  Co.,  168  Mass.  254  ;  White  v.  B,  cJ&  A,  R,  R, 
Co.,  144  Mass.  404 ;  Griffen  v.  Manice,  166  N.  Y.  188  ;  Miller 
V.  0.  S,  S.  Co,,  118  X.  Y.  190;  Schelder  v.  .1.  B,  Co,,  78 
App.  Div  163;  Mullen  v.  St,  John,  57  K.  Y.  567;  Breen 
V  JV.  Y.  C,  c6  //.  R,  R,  R.  Co,,  109  X.  Y.  297 ;  Fitzpatrtck 
v.  G,  F,  Co,,  49  Ilun,  288 ;  Raney  v.  La  Chance,  70  S.  W. 
Eep  376.) 
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Gray,  J.  The  plaintiff  seeks  to  recover  damages  of  the 
defendant  for  personal  injuries  sustained  through  the  breaking 
of  a  hawser,  while  one  of  its  steamships  was  being  brought 
into  its  pier.  The  result  of  the  trial  of  the  action,  so  far  as 
our  review  is  concerned,  was  the  dismissal  of  the  complaint 
by  the  trial  court  upon  the  case,  as  made  by  the  evidence  of 
both  parties.  The  Appellate  Division,  in  the  second  depart- 
ment, reversed  the  judgment  thereupon  entered  in  favor  of 
the  defendant  and  ordered  a  new  trial.  The  defendant  has 
appealed  to  this  court  and  the  question  for  our  consideration 
relates  to  the  sufficiency  of  the  evidence  as  to  the  defendant's 
negligence  to  make  the  case  one  for  the  determination  of  the 

The  plaintiff,  a  boy  about  nine  years  of  age,  accompanied 
by  his  mother,  was  upon  the  defendant's  pier,  at  Hoboken, 
New  Jersey,  expecting  a  relative  to  arrive  upon  the  steamship 
"  Moltke."  Upon  the  steamship  reaching  the  pier,  and  when 
in  the  course  of  being  warped  in  alongside  of  it,  the  plaintiff 
and  his  mother  were  standing  at  an  opening  of  the  pier  shed, 
or  building,  which  was  guarded  by  a  rope  drawn  across.  A 
wire  rope,  or  hawser,  which  ran  from  the  vessel  to  a  mooring 
post  on  the  pier,  parted  and,  in  the  recoil  consequent  there- 
upon, the  plaintiff  was  struck  violently  in  the  face.  The  wire 
rope  itself  did  not  break  ;  but  the  "  shackle,"  as  it  is  termed, 
which  fastened  an  end  of  the  rope  brought  around  upon  it  so 
as  to  form  a  loop,  gave  way.  It  was  alleged  in  the  complaint, 
as  the  cause  of  action,  that  the  defendant  "  was  negligent  and 
careless  in  the  management  and  operation  of  the  pier  or  dock, 
and  of  said  vessel,  while  so  attempting  to  make  the  same  fast 
to  said  pier  or  dock,  and  so  carelessly  and  negligently  operated 
and  managed  the  same,  that,  in  consequence  thereof  *  *  * 
a  hawser  parted  and  broke."  Upon  the  trial,  the  plaintiff's 
evidence  was  confined  to  the  nature  of  the  injuries  sustained 
and  to  occurrences  upon  the  pier.  Beyond  the  statement  of 
the  sudden  breaking  of  the  hawser,  there  was  no  evidence 
tending,  in  the  remotest  degree,  to  prove  the  allegation  of 
negligence  made  in  the  complaint.     There  was  evidence  of 
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the  presence  of  a  large  number  of  persons  upon  the  pier  and 
that,  in  consequence,  the  plaintiff  and  his  mother  were  pressed 
upon  and  pushed  forward  in  the  opening.  On  the  defendant's 
part  the  evidence  could  furnish  no  explanation  of  the  cause 
of  the  parting  of  the  hawser;  but  it  did  show  that  it  had  been 
recently  purchased ;  that  it  was  of  the  size  usual  for  the  pur- 
pose for  which  it  was  then  used ;  that  it  was  in  good  condition 
and  that  the  shackle  showed  a  clean  break,  that  is,  one  not  the 
result  of  some  flaw,  or  defect,  in  the  metal.  It,  also,  showed 
that  efforts  were  made  by  tlie  employes  of  the  defendant 
upon  tlie  pier  to  keep  the  people  away  from  the  openings, 
which  were  necessarily  there  for  the  purpose  of  ihe  business, 
by  pushing  them  back  and  by  warning  them  of  the  danger  of 
remaining  in  such  a  place.  That  these  precautionary  efforts 
had  been  made  appeared,  also,  from  the  cross-examination  of 
the  plaintiff's  witnesses. 

It  was  the  view  of  the  court  below,  in  reversing  the  judg- 
ment upon  the  nonsuit,  that  the  doctrine  of  res  ipsa  loquitva* 
was  applicable  to  a  casualty  of  the  character  disclosed  by  the 
proof  and  that,  in  the  absence  of  explanation  by  the  defend- 
ant, the  inference  of  negligence  was  authorized  under  the  cir- 
cumstances. I  think  that  there  was  error  in  the  reversal  and 
that  the  doctrine  of  res  ipsa  loqxdtur  had  no  place  in  the 
determination  of  the  issue.  It  was  incumbent  upon  the  plain- 
tiff to  give  some  evidence  establishing,  or  tending  to  establish, 
negligence  on  the  part  of  the  defendant  and  it  was  not  suffi- 
cient for  his  case  to  merely  prove  the  accident.  I  think  that 
the  plaintiff  was  upon  the  pier  as  a  mere  licensee,  for  he  and 
his  mother  had  no  permission  to  be  there,  from  the  defendant, 
or  from  the  cnstom  house  authorities ;  but  if  we  assume  that 
they  were  there  lawfully,  because  of  an  implied  invitation,  I 
cannot  perceive  that  the  defendant  was  under  any  other  obli- 
gation to  them,  or  owed  them  any  other  duty,  than  to  have 
its  pier  in  a  reasonably  safe  condition  for  access.  {Beck  v. 
Carter^  68  N.  T.  283.)  If  we  shall  assume,  further,  that  its 
duty  extended  to  the  exercise  of  such  ordinary  care  in  the 
process  of  docking  its  vessel,  as  to  render  it  reasonably  safe  for 


408         DcuME  V,  Hamburg-Ameeican  Packet  Co.    [April, 
Opiaion  of  the  Court,  per  Gray,  J.  [Vol.  184. 


persons  to  remain  upon  the  pier,  we  shall  have  stated  the 
fullest  measure  of  the  defendant's  obligations.  It  was  under 
no  other  and  before  it  could  be  held  to  a  liability  for  the  acci- 
dental injury  to  this  plaintiff,  it  would  be  necessary  to  show 
a  neglect  of  duty  in  the  respects  mentioned,  if  not  by  direct 
testimony,  at  least  by  such  facts,  or  circumstances,  as  would 
permit  the  jury,  fairly,  to  infer  the  existence  of  negligence. 
The  burden  of  proof  was  upon  the  plaintiff  to  show  the 
defendant  to  have  been  at  fault ;  but  there  wivs  no  such  evi- 
dence and,  wlien  the  case  was  closed,  neither  carelessness  in 
management,  nor  any  defect  in  appliances,  was  made  to  appear. 
Indeed,  upon  the  plaintiff's  evidence  the  trial  court  might 
well  have  dismissed  the  complaint,  for  the  failure  to  show  any 
negligence ;  but  when  the  evidence  of  the  defendant  was  in, 
any  suggestion  of  there  having  been  a  failure  to  exercise  care 
was  completely  negatived. 

We  may  admit  that  the  doctrine  of  res  ipsa  loquitv/r  \anoiy 
or  should  not  be,  confined  to  cases  of  contractual  relations,  such 
as  those  sustained  with  a  carrier,  or  a  bailee,  {Oriffen  v.  ManicSj 
166  N.  Y.  188) ;  but  that  does  not  advance  the  argument  for 
the  appellant.  That  doctrine,  plainly,  is  based  upon  the 
general  consideration  that  where  the  management  and  control 
of  the  thing,  which  has  occasioned  the  injury,  are  in  a  defend- 
ant, it  is  within  his  power  to  produce  evidence  of  the  actual 
cause  of  the  accident,  which  the  plaintiff  may  be  unable  to 
do.  "  Its  application,"  as  was  observed  by  Judge  Ccjllen  in 
Oriffen  wManice^  "  presents,  principally,  the  question  of  the 
sufficiency  of  circumstantial  evidence  to  establish,  or  to  justify 
the  jury  in  inferring,  the  existence  of  the  traversible,  or  prin- 
cipal, fact  in  issue,  the  defendant's  negligence."  When  it  is 
claimed  that  the  accident  is  such  as,  in  the  ordinary  course  of 
the  business,  does  not  happen,  with  the  exercise  of  reasonable 
care,  and,  therefore,  that  it  speaks  for  itself,  as  imputing 
neglect  to  the  defendant,  the  case  should  be  one  where,  if 
not  the  relations  of  contract  between  the  parties,  the  circum- 
stances that  bring  them  into  relation  are  such  as  to  create  a 
duty  to  exercise  care,  which  an  injured  party  may,  legally, 
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complain  of  if  neglected.  If  the  plaintiff  were  a  passenger, 
that  relation  would  require  the  exercise  of  the  important 
degree  of  care  commensurate  with  the  contract  of  carriage. 
It  would  render  the  defendant  liable  for  the  slightest  neglect 
against  which  human  prudence  and  foresight  might  have 
guarded,  as  to  results  from  defective  conditions,  found  to 
exist  in  machinery,  appliances,  or  other  matters  essential  to 
safety  of  operation.  {Stierle  v.  Union  Rij,  Oo.^  150  N.  Y.  70, 
684;  Morris  v.  N,  Y.  C.  cfe  //.  li,  R.  li,  Co.,  106  ib.  678 ; 
Miller  v.  Ocean  S,  S.  Co.,  118  ib.  199;  Breen  v.  JV.  Y.  C  <& 
n.  R.  R.  R.  Co.,  109  ib.  297 ;  Eolhrook  v.  Utica  cfe  S.  R.  R. 
Co.,  12  ib.  236.)  In  all  sncli  cases,  the  conditions  may  be 
snch  as  to  warrant  the  application  of  the  rule  of  res  ipsa 
loquitur.  Its  operation,  where  the  relations  are  not  of  a 
contractual  character,  can  only  be,  as  in  Griff  en  v.  Manice, 
where  there  are  actually  shown  such  facts  and  circum- 
stances, in  the  nature  of  the  defendant's  undertaking  and  of 
the  accident  itself,  from  wliich  the  jury  are  able,  if  not 
compelled,  to  draw  the  inference  of  negligence.  It  was  not 
intended  tliat  it  should  exempt  tlie  plaintiff  from  the  bur- 
den of  proving,  affirmatively,  negligence,  or  circumstances 
making  negligence  a  legitimate,  if  not  aii  irresistible,  irtference. 
In  Peoh  V.  y.  Y.  C.  cfe  TL  R.  R.  R.  Co.,  (165  N.  Y.  347), 
where  the  plaintiff,  who  owned  a  building  near  the  defend- 
ant's track,  sued  for  compensation  for  the  destruction  of  his 
property  by  fire,  it  was  held  tliat  it  was  necessary  for  him  to 
affirmatively  establish  negligence  on  the  part  of  the  defend- 
ant, either  in  the  condition,  or  in  the  operation,  of  its  engine, 
for  which  the  mere  occurrence  of  the  tire  was  not  sufficient ; 
but  that  "  it  was  not  necessary  that  he  should  prove  either  the 
specific  defect  in  the  engine,  or  the  particular  act  of  miscon- 
duct in  its  management,  or  operation,  constituting  the  negli- 
gence causing  the  injury  complained  of.  It  was  sufficient,  if 
he  proved  facts  and  circuuistaiices  from  which  the  jury  might 
fairly  infer  that  the  engine  was  either  defective  in  its  con- 
dition, or  negligently  operated."  It  was  in  those  terms  that 
the  present  cliief  judge  found  the  expression  of  the  under- 
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lying  principle  of  the  maxim  under  discussion.  (Oriffen  v. 
Manice^  supra,)  It  will  be  observed  that,  in  the  present  case, 
the  record  is  absolntelj  bare  of  any  facts,  or  circumstances, 
permitting  of  an  inference  of  negligence.  The  parting  of 
the  hawser  did  not  speak  for  itself,  as  imputing  negligence  to 
the  defendant,  and  to  leave  it  to  jurors  to  say  whether  it  was 
tlie  result  of  negligence  would  be  to  invite  them  to  speculate 
upon  possibilities,  without  any  basis  in  fact.  The  pier  was  a 
safe  place,  had  the  plaintiflF  and  his  mother  kept  within  its 
slielter  and  had  they  heeded  the  warnings  of  the  defendant's 
servants.  The  breaking  of  the  shackle  was  not  shown  to  be 
due  to  any  defect  in  its  manufacture,  or  to  the  omission  of 
any  care  in  handling,  and  the  circumstances  disclosed,  simply, 
permit  the  natural  inference  that  it  yielded  to  the  tremendous 
strain  put  upon  the  hawser  in  bringing  the  vessel  from  the 
channel  into  its  berth  at  the  pier.  Clearly,  as  I  think,  this 
plaintiff  was  not  so  circumstanced  towards  the  defendant,  as 
that  the  mere  fact  of  the  accident  furnished  a  reason  for  the 
inference  of  negligence,  or  exempted  him  from  the  general 
rule  that  negligence  must  be  established,  actually,  or  infer- 
entially,  from  facts  proved,  when  charged  as  a  cause  of 
action. 

1  advise  the  reversal  of  the  order  of  the  Appellate  Division 
and  the  afRrmance  of  the  judgment  dismissing  the  complaint, 
with  costs  in  both  courts  to  the  appellant. 

Cdllen,  Ch.  J.,  Werner,  Hiscock  and  Chare,  JJ..  concur; 
Edward  T.  Bartlkit,  J.,  dissents ;   O'Brien,  J.,  absent. 

Ordered  accordingly. 
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Matilda  J.  Maokenna,  Appellant,  v.  The  Fidelity  Trust 
Company  of  Buffalo  et  al.,  Respondents. 

1.  Mortgage  Foreclosure  —  Right  or  Wipe  to  Redeem  Land  Sold 
IN  Action  to  Which  She  Was  Not  a  Party.  A  wife  not  made  a  party 
to  an  action  foreclosing  a  mortgage  upon  premises  owned  by  her  hus- 
band, by  reason  of  lier  inchoate  right  of  dower  therein,  has  the  right, 
after  a  sale  and  during  his  lifetime,  to  redeem  them,  and  may  maintain 
an  action  against  the  purchaser  (in  this  case  the  holder  of  the  mortgage) 
for  that  purpose. 

2.  Action  to  Redeem  —  Measure  op  Relief.  The  plaintiff  In  such 
an  action  is  entitled  to  the  adequate  protection  of  her  rights,  but  no  more. 
She  cannot  speculate  at  the  expense  of  the  purchaser  by  waiting  until  the 
lands  have  materially  increased  in  value  and  then  seek  to  redeem  as  mat- 
ter of  right,  provided  the  purchaser  offers  or  the  court  requires  him  to 
fully  protect  her  in  some  other  way.  Where,  therefore,  the  action  was 
brought  nearly  two  years  after  the  sale,  during  which  time  the  lands  had 
materially  increased  in  value,  a  decree,  giving  her  the  right  of  election 
between  a  release  of  her  dower  right  from  the  lien  of  the  mortgage  under 
which  the  purchaser  took  title  or  the  payment  to  her  of  the  value  thereof, 
with  the  right  to  full  redemption,  if  the  purchaser  does  neither,  accords 
to  her  exact  justice;  and  she  is  not  entitled  to  a  conveyance  of  the  prop- 
erty upon  payment  of  the  amount  of  the  mortgage,  interest  thereon  and 
taxes  to  the  day  of  redemption. 

8.  Improper  Ad,justment  op  Equities  Between  the  Parties.  A 
modificatiou  of  such  decree,  however,  requiring  the  plaintiff  as  a  condi- 
tion of  redemption  to  pay  to  the  purchaser  the  amount  of  a  deficiency 
judgment  obtained  by  him  in  another  foreclosure,  relating  to  other  prop- 
erty, or  to  deduct  the  amount  from  the  sum  to  be  paid  if  she  elected  to 
accept  the  value  of  her  inchoate  right  of  dower,  is  erroneous;  the  circum- 
stances not  requiring  any  general  adjustment  of  equities  as  between  the 
parties,  but  only  such  as  are  directly  connected  with  the  land  in  ques- 
tion and  for  which  the  purchaser  would  be  entitled  to  hold  it  as  security. 

Mackenna  v.  Fidelity  Trust  Co.,  98  App.  Div.  480,  modified. 

(Argued  March  19,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  8,  1905,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  an  Equity  Term,  and  also  affirming  an  inter- 
mediate order  of  reference  made  in  the  action. 
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This  action  was  brought  by  a  married  woman  during  the 
lifetime  of  lier  husband  to  redeem  lands  from  a  judicial  sale 
upon  the  ground  that  she  was  not  a  party  to  the  action  in 
whicli  the  decree  to  sell  was  made,  altliough  she  had  an 
inchoate  right  of  dower  in  the  premises  sold. 

On  the  2l8t  of  February,  1896,  Joseph  Mackenna,  who  was 
then  and  still  is  the  husband  of  the  plaintiff,  became  the 
owner  in  fee  of  certain  premises  in  the  city  of  Niagara  Falls, 
snbject  to  a  mortgage  thereon  given  by  a  prior  owner  on  the 
third  of  December,  1895,  to  secure  the  payment  of  $23,525 
with  interest.  On  the  second  of  February,  1897,  said  mort- 
gage and  tlie  bond  accompanying  the  same  were  assigned  to 
the  defendant  the  Fidelity  Trust  Company.  On  the  18th  of 
December,  1899,  an  action  was  commenced  by  the  trust 
company  to  foreclose  said  mortgage,  but  the  plaintiff  was  not 
made  a  party  thereto  and  she  did  not  appear  therein.  It 
resulted  in  the  usual  judgment  of  foreclosure  and  sale  ren- 
dered on  the  22nd  of  June,  1900,  the  amount  unpaid  having 
been  fixed  at  the  sum  of  $20,758.69  and  the  costs  taxed  at 
$175.89.  Pursuant  to  said  decree  the  premises,  with  the 
exception  of  certain  lots  which  had  been  released,  were  sold 
to  the  trust  company  on  the  18th  of  July,  1900,  for  the  sum 
of  $10,000,  and  after  a  deed  in  the  usual  form  had  been 
executed  and  delivered  by  the  sheriff  the  purchaser  entered 
.  into  possession.  The  plaintiff  had  personal  knowledge  of  the 
pendency  of  the  action  and  the  time  and  place  of  sale,  but 
she  took  no  steps  to  protect  her  interests. 

On  the  19th  of  December,  1899,  said  trust  company  com- 
menced an  action  to  foreclose  a  mortgage,  which  it  had 
acquired  by  assignment,  executed  bj'  the  plaintiff  to  one  Por- 
ter upon  another  piece  of  property.  This  action  resulted  in 
a  decree  and  sale,  and  on  the  Ist  of  June,  1901,  the  trust  com- 
pany recovered  a  judgment  therein  against  the  plaintiff  herein 
for  the  sum  of  $1,019.-18,  that  being  the  amount  of  the  defi- 
ciency arising  upon  such  foreclosure.  Before  the  commence- 
ment of  this  action  the  plaintiff  tendered  to  the  trust  company 
the  amount  due  on  the  judgment  of  foreclosure  of  the  first 
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mortgage  above  named  with  interest,  offered  to  pay  all  taxes 
paid  by  the  trust  company,  and  demanded  that  it  should 
execute  a  deed  to  her  covering  the  premises  described  in  that 
mortgage,  but  such  offer  veas  refused  and  the  demand  was  not 
complied  with.  Thereafter,  and  on  the  10th  of  March,  1902, 
the  plaintiff  commenced  this  action  to  redeem  and  for  an 
accounting  as  to  rents  and  profits.  The  premises  had  then 
increased  in  value  and  were  worth  the  sum  of  $38,000. 

The  trial  court  found  the  foregoing  facts  in  substance,  and 
found  as  conchisions  of  law  that  the  plaintiff  had  the  right  to 
maintain  an  action  to  redeem  during  the  lifetime  of  lier  lius- 
band ;  that  she  should  not  be  required,  as  a  condition  of 
redemption,  to  pay  the  deficiency  judgment  of  $1,019.48 
obtained  by  the  trust  company  against  her,  nor  to  pay  the 
costs  of  the  action  to  which  she  was  not  a  party  commenced 
to  foreclose  the  principal  mortgage ;  that  redemption  should 
be  denied  if  the  trust  company  should  release  plaintiff's  right 
of  dower  from  that  mortgage,  or  pay  her  the  value  of  her 
inchoate  right  of  dower ;  that  she  should  have  thirty  days  to 
elect  between  these  alternatives ;  that  if  the  defendant  should 
fail  to  release  plaintiff's  dower  or  satisfy  it,  in  case  she  elected 
to  accept  either  form  of  relief,  she  should  have  the  right  to 
redeem  "  upon  payment  of  the  amount  due  on  the  mortgage, 
$18,998.19  with  interest  thereon  from  the  3rd  of  December, 
1898,  and  upon  payment  of  *  *  *  all  taxes  paid"  on 
said  premises  by  the  trust  company  up  to  the  day  of  redemp- 
tion.    Costs  were  allowed  to  neither  party. 

From  the  judgment  entered  accordingly  both  parties 
appealed  to  the  Appellate  Division,  the  defendant  from  every 
part  thereof  and  the  plaintiff  from  that  part  winch  denied  her 
the  right  to  redeem  except  upon  the  condition  named.  She 
also  gave  notice  of  her  intention  to  bring  up  for  review  an 
order  entered  in  the  action  appointing  a  referee  to  take  testi- 
mony as  to  the  value  of  the  property  involved  and  the  amount 
paid  by  the  trust  company  for  taxes.  The  Aj)pellate  Divi- 
sion affirmed  the  order  of  reference  and  modified  the  judg- 
ment  "by  recpiiring  the  plaintiff  to   pay  the  judgment   of 
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$1,019.48  if  redemption  is  had,  or  in  the  alternative  deduct- 
ing tlie  amount  of  tlie  judgment  from  the  sum  to  be  paid  by 
the  defendant,"  and  as  so  modified  the  judgment  was  aflirmed, 
with  costs  to  the  trust  company_  two  of  the  justices  dissent- 
ing. The  plaintiff  appealed  to  this  court  from  both  judgment 
and  order,  but  the  trust  company  did  not  appeal  from  either. 

Ulysses  8.  7%(?7w.flw  for  appellant.  The  plaintiff's  inchoate 
right  of  dower  gives  her  an  absolute  right  of  redemption  and 
upon  payment  of  the  mortgage  debt  with  interest,  tendered  by 
her,  she  is  entitled  to  a  conveyance  of  the  property.  (Thomas 
on  Mort.  §  675;  Kursheedt  v.  U,  D.  8,  /.,  118  K  Y 
358 ;  Clifford  v.  Kampfe,  147  N.  Y.  383 ;  E.  S.  744,  §  1 ; 
Pom.  Eq.  Juris.  §  1220 ;  Jones  on  Mort.  §  1067 ;  Taggart 
V.  Wadsy  3  N.  T  Supp.  322 ;  Camphell  v.  Ellwanger,  81 
Hun,  259 ;  Crisjkld  v.  Murdoch.  \'2,'l  N.  T.  315 ;  McMichael 
V.  Russell,  68  App.  Div.  104.) 

Louis  Z.  Babcock  for  respondents.  As  the  plaintiff's 
interest  in  the  property  consists  only  of  an  inchoate  right  of 
dower  therein,  she  cannot  maintain  an  action  to  redeem. 
(  Withavs  V.  8chach,  105  N.  Y.  332 ;  Aikman  v.  Harsell,  98 
N.  Y.  186 ;  Hinchliffe  v.  Shea,  103  N.  Y.  153 ;  Ehn&ixdorf 
V.  Lochwood,  57  N.  Y.  322 ;  Lav>rence  v.  Miller^  2  N.  Y. 
245 ;  Moore  v.  Mayor,  8  N.  Y.  110 ;  Jones  on  Mort.  [4th  ed.] 
§  1059 ;  Campbell  v.  Elhoanger,  81  Hun,  259 ;  Ta-ggart  v. 
Rogers,  49  Hun,  265 ;  McMichael  v.  Russell,  68  App.  Div. 
104.)  The  conditions  contained  in  the  judgment  rendered 
upon  the  decision  of  the  trial  court  in  limitation  of  the  plain- 
tiff's claim  were  fair  and  equitable  and  should  be  sustained. 
{Taggart  v.  Rogers,  12  N.  Y.  Supp.  113 ;  Wetmore  v.  Roberts^ 
10  How.  Pr.  51.) 

V^ANN,  J.  The  primary  question  is  whether  the  plain- 
tiff had  the  right  to  redeem,  although  her  husband  was  still 
alive  and  her  right  of  dower  inchoate  only.  The  ques- 
tion has  been  discussed  somewhat  but  never  decided  by  this 
court.     It  was  not  involved  in  Mills  v.  Van  Voorhies  (20 
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N.  Y.  412),  but  in  considering  the  question  whether  the 
inchoate  right  of  a  married  woman  to  dower  was  affected  by 
a  foreclosure  to  which  she  was  not  a  party,  it  was  said  by 
Selden,  J. :  "  h^feirie  covert^  who  executes  a  mortgage  jointly 
with  her  husband,  is  nevertheless  entitled  to  dower  in  the  " 
equity  of  redemption  of  which  her  husband  is  seized  notwith- 
standing tlie  mortgage,  and  this  right,  as  we  have  seen,  is  not 
affected  by  a  foreclosure  in  equity  unless  she  is  made  a  party. 
If  omitted  she  can  come  in  at  any  time  afterward  and  redeem, 
notwithstanding  a  decree  and  sale  in  tlie  foreclosure  suit." 
After  commenting  upon  Bell  v.  Mayar  etc.^  of  Ifeio  York 
(10  Paige,  50)  the  learned  judge  continued  :  "  In  that  case  the 
foreclosure  was  not  completed  until  after  the  death  of  the 
mortgagor,  and  hence  it  did  not  become  necessary  to  deter- 
mine the  effect  of  a  foreclosure  in  his  lifetime.  There  is  not 
the  slightest  reason,  however,  for  giving  to  such  a  foreclosure 
any  greater  effect  in  cutting  off  the  dower  rights  of  the  wife 
of  the  mortgagor  than  to  one  which  takes  place  after  his 
death.  The  inchoate  rights  of  the  wife  are  as  much  entitled 
to  protection  as  the  vested  riglits  of  the  \vidow.  Neither  can 
be  impaired  by  any  judicial  proceeding  to  which  she  is  not 
made  a  party." 

In  Moore  v.  Mayor  etc.y  of  New  York  (8  N".  Y.  110)  it  was 
held,  under  a  statute  then  in  force,  that  when  lands  are  taken 
under  the  power  of  eminent  domain  the  public  acquire  an  abso- 
lute title  free  from  the  wife's  inchoate  right  of  dower,  even  if 
she  is  not  made  a  party  to  tlie  proceeding.  Still,  in  Simar  v. 
Ganaday  (53  N.  Y.  298,  304)  it  was  said  :  "  We  think  that  it 
must  be  considered  as  settled  in  this  State,  notwithstanding 
Moore  v.  Mayor  and  some  dicta  in  the  other  cases  that,  as 
between  a  wife  and  any  other  than  the  State  or  its  delegates 
or  agents  exercising  the  riglit  of  eminent  domain,  an  inchoate 
right  of  dower  in  the  lands  is  a  subsisting  and  valuable  inter- 
est which  will  be  protected  and  preserved  to  her  and  that  she 
has  a  right  of  action  to  that  end."  Accordingly,  it  was  held 
that  a  married  woman  had  a  right  of  action  for  damages  sus- 
tained by  the  loss  of  her  inchoate  right  of  dower  against  one 
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who  had  procured  a  conveyance  of  lands  from  her  husband 
by  ineans  of  fraudulent  representations,  although  he  was  still 
living  and  she  had  joined  in  the  conveyance.  "  Public  policy 
allows  a  wife  to  maintain  in  the  lifetime  of  Jier  husband  an 
action  to  cancel,  as  forged,  a  recorded  deed  purporting  to 
have  been  executed  by  her,  together  with  her  husband,  instead 
of  waiting  for  an  admeasurement  of  dower  after  her  husband's 
death."     {Clifford  v.  Kampfe,  147  N.  Y.  383.) 

The  Supreme  Court  has  repeatedly  held  that  a  wife  can 
maintain  an  action  to  redeem  during  the  lifetime  of  her  hus- 
band. {McMichael  v.  Russell^  68  App.  Div.  104;  Campbell 
V.  Ellwangery  81  Hun,  259 ;  Taggart  v.  Rogers^  49  Hun, 
265.)  This  is  the  rule  inotlier  states  witliout  exception  so  far 
as  our  researches  disclose.  {Davis  v.  Wetlierell^  13  Allen,  60 ; 
Oatewood  v.  Gafewood,  75  Ya.  407,  412 ;  Smith  v.  Rail,  67 
N.  H.  200;  Vaughan  v.  Dowden,  126  Ind.  406,  407; 
Williams  v.  Stewart,  25  Minn.  516,  519.)  The  elementary 
works  lay  down  the  same  rule.  (2  Jones  on  Mortgages  [6th 
ed.],  §  1067 ;  Thomas  on  Mortgages  [2d  ed.],  §  622.) 

We  adopt  the  rule  as  sustained  by  authority  and  founded 
on  sound  and  just  principles.  The  right  to  redeem  is  a  neces- 
sary incident  of  a  mortgage  and  it  extends  beyond  the  mort- 
gagor to  all  who  claim  through  or  under  him.  As  to  the 
mortgagor  it  is  the  right  to  pay  the  mortgage  as  soon  as  it  is 
due  and  relieve  his  lands  from  the  lien  thereon.  If  he  fails 
to  redeem,  however,  any  one  who  claims  through  him  may 
pay  the  mortgage  and  thereupon  by  operation  of  law  that 
person  becomes  subrogated  to  his  rights.  The  right  of 
redemption  in  such  a  case  involves  the  right  of  subrogation, 
which  will  be  treated  in  e(piity  as  an  assignment  to  the  extent 
required  to  adequately  protect  the  one  who  redeems.  {Arnold 
V.  Green,  116  K  Y.  566,  571.)  The  person  who,  in  order  to 
protect  his  interests,  is  thus  "  compelled  to  pay  a  debt  which 
ought  to  have  been  paid  by  another,  is  entitled  to  exercise  all 
the  remedies  wliich  the  creditor  possessed  against  that  other 
and  to  indemnity  from  the  fund  out  of  which  should  have 
been  made  the  payment  which  he  has  made."     (Sheldon  on 
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Subrogation,  §  11.)  The  one  thus  redeeming  does  not  take 
as  an  absolute  purchaser,  but  is  simply  subrogated  to  the 
place  of  the  mortgagee  for  protection  and  indemnity  unless, 
as  may  be  the  case,  he  is  reimbursed  and  redemption  is  made 
from  him.  (Id.  §  51.)  An  inchoate  right  of  dower  depends 
on  marriage  and  the  seizin  of  the  husband.  The  wife  thus 
acquires  an  interest  through  her  husband,  and  it  is  well  estab- 
lished that  she  is  a  necessary  party  to  an  action  of  foreclosure, 
because  she  has  an  interest  to  protect.  {Kursheedt  v.  Union 
Dhne  Savings  Institution^  118  N.  Y.  358.)  She  can  protect 
that  interest  only  through  the  right  of  redemption,  unless 
she  purchases  at  the  sale,  as  even  a  stranger  may.  The 
logical  effect  of  the  rule  that  she  is  a  necessary  party  in  order 
to  give  a  good  title  through  tlie  foreclosure  of  a  mortgage  is 
that  she  can  redeem  before  judgment,  although  her  husband 
is  alive.  There  is  no  reason  for  making  her  a  party  unless 
she  can  protect  her  inchoate  right  of  dower  by  redeeming 
during  the  pendency  of  the  action.  If  she  can  redeem 
pendente  lite^  when  made  a  party,  she  can  redeem  after 
judgment  and  sale,  when  not  made  a  party,  through  an  action 
brought  for  that  purpose. 

As,  however,  she  comes  into  a  court  of  equity  for  relief, 
she  must  do  equity  herself  and  cannot  be  permitted  to  secure 
more  than  adequate  protection  of  her  rights  or  to  make  a 
profit  out  of  her  own  delay  and  the  mistake  in  the  suit  to 
foreclose.  She  cannot  speculate  at  the  expense  of  the  pur- 
chaser by  waiting,  as  slie  did,  until  the  lands  have  materially 
increased  in  value,  or,  as  it  may  be,  until  improvements  have 
been  made  thereon  and  then  seek  to  redeem  as  matter  of 
right,  provided  the  purchaser  offers,  or  the  court  requires  him 
to  fully  protect  her  in  some  other  way.  {Mickles  v.  Dillaye^ 
17  N.  Y.  80,  83.)  As  she  is  made  whole  by  the  right  to  elect 
between  a  release  of  her  dower  right  from  the  lien  of  the 
mortgage  under  which  the  trust  company  took  title,  or  the 
payment  to  her  of  the  value  thereof,  with  the  right  to  full 
redemption  if  the  company  does  neither,  she  has  no  cause  to 
complain,  for  that  is  exact  justice.  She  thus  secures  such 
27 
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protection  as  places  her  in  a  better  condition  than  she  was 
before,  for  she  may  now  have  the  value  of  her  inchoate  right, 
and  can  retain  it  even  if  her  husband  survives  her.  After  thus 
recovering  her  own,  she  cannot  ask  a  court  of  equity  to  do  an 
inequitable  thing  for  her  in  violation  of  one  of  its  primary 
rules.  She  must  accept  full  protection  of  her  own  rights, 
without  injury  to  the  rights  of  others. 

This  subject  was  considered  by  our  present  chief  jndge, 
who  presided  at  the  second  trial  in  Taggart  v.  Rogers  {supra). 
His  opinion  does  not  appear  to  have  been  reported,  but  a  copy 
was  furnished  upon  the  argument  before  us,  and  we  quote 
with  approval  the  following  therefrom :  "  Tlie  foreclosure  was 
not  void,  for  the  owner  of  the  equity  of  redemption  was  made 
a  party  to  it  and  his  estate  was  cut  off  by  tlie  decree  and  sale. 
The  plaintiflE  was  not  affected  by  the  foreclosure,  for  she  was 
not  served  with  process.  Her  riglit  to  redeem  rests  in  equity 
upon  the  principle  that  her  rights  should  not  be  cut  off 
without  her  day  in  court.  But  it  seems  plain  on  principle 
that  equity  will  go  only  to  the  extent  of  protecting^  her  rights 
and  not  give  her  any  greater  right  by  reason  of  tlie  irregular 
foreclosure  than  she  had  before.  The  rule  that  a  party  must 
redeem  the  entire  premises  from  the  lien  of  the  whole  mort- 
gage is  primarily  for  the  benefit  of  the  mortgagee,  and  is  not 
of  universal  application.  Here  the  plaintiff  had,  before  the 
foreclosure,  an  inchoate  right  of  dower  in  the  premises.  It  is 
not  only  possible,  but  in  many  cases  probable,  that  on  account 
of  the  enhancement  in  value  of  the  premises  the  purchaser, 
treating  him  as  a  mortgagee  in  possession,  may  have  been 
entirely  repaid  the  mortgage  debt  out  of  the  rents  and  profits. 
It  may  be  also  in  this  case.  Is,  then,  the  property  to  be  con- 
veyed to  the  plaintiff  without  consideration  ?  Conceding  that 
the  defective  foreclosure  in  no  wise  impaired  her  rights,  on 
what  principle  of  law  or  equity  can  it  bo  contended  that  a 
defect  in  a  suit  to  which  she  was  not  a  party  operated  to 
convey  to  her  an  estate  she  never  before  possessed  ?  In  case 
there  should  prove  to  be  something  still  unpaid  on  the  mort- 
gage, as  long  as  such  sum  in  addition   to  the  value  of  the 
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estate  or  lien  sought  to  be  protected  bj  the  redemption  is  less 
than  tlie  value  of  the  premises,  the  injustice  of  a  general 
redemption  still  exists.  The  difference  between  the  two  cases 
is  in  degree,  not  in  kind.  The  foreclosure  passed  to  the 
defendant  the  title  of  all  parties  in  interest,  save  that  of  the 
plaintiff.  Of  the  title  so  acquired  by  the  defendant  he  should 
not  be  deprived  if  he  is  willing  to  release  the  estate  of  the 
plaintiff  from  the  lien  of  the  mortgage,  or  to  satisfy  her  claim. 
Thus  the  plaintiff's  rights  will  be  protected  and  the  defend- 
ant will  not  be  deprived  of  his  purchase.  (Citing  Boqut  v. 
Cobum,  27  Barb.  230.)" 

The  judgment  rendered  in  that  case,  which  was  on  all  fours 
with  that  rendered  by  the  trial  court  in  this,  was  affirmed  by 
the  General  Term.  {Taggart  v.  Rogers,  12  X.  Y.  Supp.  113.) 
We  think  the  plaintiff  had  no  absolute  riglit  of  redemption 
under  the  circumstances,  and  that  the  conditions  imposed  by  the 
trial  judge  were  such  as  were  required  from  a  court  of  equity. 
This  brings  us  to  the  modiiication  made  by  the  learned 
Appellate  Division  by  requiring  as  a  further  condition  of 
redemption  that  the  plaintiff  should  pay  the  judgment  for 
$1,019.48  recovered  against  her  by  the  trust  company  in 
another  action,  or  deduct  the  amount  thereof  from  the  sum 
to  be  paid  her,  if  she  elects  to  accept  the  value  of  her  inchoate 
right  of  dower.  The  trial  judge  denied  this  relief  and  the 
theory  upon  which  tlie  Appellate  Division  proceeded  in  grant- 
ing it  was,  that  inasmuch  as  the  judgment  was  a  just  debt, 
.  the  trust  company  should  not  be  compelled  to  collect  it  "  by 
circumlocution,"  but  that  "all  of  the  equities  sliould  be 
adjusted  now,  and  all  matters  in  any  way  connected  with  the 
property  finally  adjusted  between  the  parties."  The  subject 
received  only  incidental  consideration  in  the  opinion,  and 
we  think  that  error  was  inadvertently  committed  by  the 
modification. 

The  circumstances  did  not  call  for  a  general  adjustment  of 
equities  between  the  parties,  but  only  such  as  were  directly 
connected  with  the  hmd  in  question,  and  "  for  which  the  pur- 
chaser would  be  entitled  to  hold  the  land  as  security."    (Par- 
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mer  v.  Pariner^  74  Ala.  285,  289 ;  2  Jones  on  Mortgages, 
§  1070.)  The  judgment  which  the  plaintiff  was  in  effect 
ordered  to  pay  had  no  connection  with  that  land  and  was 
never  a  lien  thereon.  There  was  no  more  reason  for  deduct- 
ing it  than  if  it  had  been  recovered  on  a  promissory  note, 
given  for  a  grocery  bill  and  purchased  by  the  ti-ust  company. 
If  she  ever  redeems,  the  judgment  will  attach  as  a  lien  on  the 
premises  at  the  moment  of  redemption  and  it  does  not  appear 
that  there  is  any  other  judgment  against  her  to  get  in  ahead. 
Her  suit  to  redeem  cannot  be  turned  into  an  agency  of  collect- 
ing general  debts  from  her.  That  wonld  not  be  equitable,  for 
it  would  introduce  a  contract  made  with  a  third  person, 
foreign  to  that  on  which  redemption  is  based  and  the  result 
might  defeat  redemption  if  the  plaintiff  was  unable  to  pay 
the  judgment.  As  was  well  said  by  the  trial  justice  in  his 
opinion :  "  Had  the  plaintiff  been  niade  a  party  to  the  fore- 
closure and  offered  to  redeem  before  the  sale,  she  could  not 
liave  been  required  to  pay  as  a  condition  of  such  redemption 
a  deficiency  judgment  obtained  on  another  foreclosure  relat- 
ing to  other  property.".  It  was  not  owing  to  her  mistake  that 
she  was  not  made  a  party  and  she  should  not  be  required  to 
pay  more  now,  taxes  and  interest  excepted,  than  she  would  if 
the  foreclosure  action  had  been  regular  and  she  had  redeemed 
therein.  As  we  bound  the  relief  in  her  favor  by  the  rule  of 
equity,  we  must  limit  the  relief  against  her  by  the  same  rule. 

The  judgment  of  the  Appellate  Division  should  be  modified 
by  striking  out  the  provision  "  requiring  the  plaintiff  to  pay  the 
judgment  of  $1,019.48  if  redemption  is  had,  or  in  the  alterna- 
tive deducting  the  amount  of  the  judgment  from  the  sum  to 
be  paid  by  the  defendant,"  and  also  the  provision  allowing 
costs  to  the  defendant,  the  Fidelity  Trust  Company  and,  as 
thus  modified,  affirmed,  without  costs  to  either  party  in  either 
court.  The  appeal  from  the  intermediate  order  should  be  dis- 
missed, without  costs. 

CuLLEN,  Ch.  J.,  Gbat,  Edward  T.  Bartleti,  Hai«ht, 
WiLLAKD  Bartlett  and  Chase,  JJ.,  concur. 

Judgment  accordingly. 
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Nora  O'Connor,  Appellant,  v.  Patrick  Hendrick,  as  Trustee 
of  School  District  No.  9,  Town  of  Lima,  Livingston  County, 
et  al.,  Respondents. 

1 .  Schools  —  AuTHORrrT  of  Superintkndbnt  op  Public  Instruction 
TO  Rroulatb  Managbhbnt.  While  under  the  Consolidated  School  Law 
(L.  1894,  ch.  556)  the  state  superintendent  of  puhlic  instruction  had  no 
express  authority  to  establish  regulations  as  to  the  management  of  the 
public  schools,  such  authority  was  clearly  implied  therein,  the  validity  of 
such  regulations  depending  upon  whether  or  not  they  were  reasonable, 
were  consonant  with  the  general  purpose  of  the  statute  and  were  not 
inconsistent  with  the  laws  and  policy  of  the  state. 

2.  Regulation  as  to  Use  oir  Religious  Dress  by  Teachers.  A 
regulation  established  by  such  superintendent  prohibiting  teachers  in 
public  schools  from  wearing  a  distinctly  religious  garb  w  hilc  engaged  in 
the  work  of  teaching  therein,  is  a  reasonable  and  valid  exercise  of  the 
power  conferred  upon  him,  not  because  the  wearers  of  such  apparel 
should  be  excluded  from  teaching  in  the  public  schools  on  accoi:otof 
their  religious  convictions  or  membership  in  religious  orders,  since,  if 
otherwise  qualified  and  by  their  acts  as  teachers  they  do  not  promote?  any 
denominational  doctrine  or  tenet,  there  is  no  reason,  morally  or  legally, 
why  they  should  be  disqualified,  but  because  the  influence  of  such  apparel 
is  distinctly  sectarian,  even  if  the  wearing  of  it  does  not  amount  to  the 
teaching  of  denominational  doctrine,  and  the  prohibition  is  in  accord  with 
the  public  policy  of  the  state  as  declared  in  the  Constitution  (Const,  art.  9, 
§  4).  forbidding  the  use  of  the  property  or  credit  of  the  state  in  aid  of 
sectarian  influences. 

3.  Refusal  to  Comply  with  Regulation  Forfeits  Salary.  A 
refusal  by  teachers  employed  in  a  public  school  to  comply  with  such 
regulation  after  notificjitiou  thereof,  forfeits  their  right  to  further  com- 
pensation under  their  contract  of  employment,  since  one  of  the  implied 
obligations  of  such  contract  is  to  obey  all  reasonable  regulations  as  to  the 
management  of  the  school  made  by  the  superintendent,  and,  therefore,  a 
contention  that  he  had  no  power  to  annul  it  is  without  force. 

O'Connor  v.  Hendrick,  109  App.  Div.  361,  affirmed. 

(Argued  March  20,  1906;  decided  April  17.  1906.) 

Appeal  frotn  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  7,  1905,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury. 
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The  plaintiff  and  Elizabeth  E.  Dowd,  being  teachers  duly 
licensed  to  teach  in  the  common  schools  of  this  state,  entered 
into  contracts  with  the  board  of  trustees  of  school  district  No. 
9,  in  the  town  of  Lima,  county  of  Livingston,  in  the  autumn 
of  1902,  to  teach  in  the  public  school  of  said  district  for  a 
term  of  thirty-six  consecutive  weeks  at  a  specified  rate  of 
compensation.  While  so  engaged  in  teaching  they  wore  the 
distinctive  dress  or  costume  of  a  religious  society  connected 
with  the  Roman  Catholic  church,  of  which  they  were  mem- 
bers, which  society  is  known  as  the  Order  of  the  Sisterhood 
of  St.  Joseph.  On  May  28th,  1903,  the  state  superintendent 
of  public  instruction  promulgated  a  decision  made  by  him 
upon  an  appeal  under  the  Consolidated  School  Law  (Laws  of 
1894,  chapter  556,  title  XIV),  in  which  he  declared  that  the 
wearing  of  an  unusual  dress  or  garb,  worn  exclusively  by 
members  of  one  religious  denomination  for  the  purpose  of 
indicating  membership  in  that  denomination,  by  the  teachers 
in  the  public  schools  during  school  hours  'while  teaching 
therein,  constitutes  a  sectarian  influence  and  the  teaching  of 
a  denominational  tenet  or  doctrine  which  ought  not  to  be  per- 
sisted in.  The  decision  further  declared  it  to  be  the  duty  of 
the  school  authorities  to  require  such  teachers  to  discontinue 
the  wearing  of  such  dress  or  garb  while  in  the  public  school 
room  and  in  the  performance  of  their  duties  as  teachers 
therein,  and  it  directed  Patrick  Hendrick,  one  of  the  defend- 
ants herein,  as  sole  trustee  of  school  district  No.  9,  in  the  town 
of  Lima,  Livingston  county,  to  notify  the  plaintiff  and  Eliza- 
beth E.  Dowd  forthwith  to  discontinue,  during  the  school 
hours  of  each  school  day,  the  wearing  of  the  distinctive  dress 
of  the  sisterhood  to  which  they  belonged,  and  commanded 
him  to  dismiss  them  if  they  refused  to  comply  with  this 
requirement.  On  May  29th,  1903,  the  said  Patrick  Ilendrick 
notified  the  plaintiff  and  Elizabeth  E.  Dowd  of  the  contents  of 
the  decision.  Notwithstanding  this  notification  they  continued 
to  teach  school  wearing  the  prohibited  garb  up  to  June  19th, 
1903,  which  was  the  end  of  the  school  year.  Mr.  Ilendrick, 
the  school  trustee,  does  not  appear  to  have  made  any  effort  to 
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remove  or  dismiss  them.  The  present  action  was  brought 
against  him  by  the  plaintiff  in  her  own  behalf  and  as  assignee 
of  the  claim  of  Elizabeth  E.  Dowd,  to  recover  a  balance  of 
$79.20  alleged  to  be  due  under  their  contracts  with-the  school 
district.  Mr.  Ilendrick  defended  on  the  ground  that  the 
plaintiff  and  her  assignor  had  lost  all  right  to  recover  any- 
thing under  their  contmcts  by  reason  of  the  fact  that  they 
had  continued  to  wear  the  distinctive  costume  of  the  religious 
sisterhood  to  which  they  belonged,  while  engaged  in  teaching, 
after  they  had  received  notice  of  the  aforesaid  decision  of 
the  state  superintendent  of  public  instruction.  The  other 
defendants,  who  were  taxpayers  allowed  to  intervene  at  their 
own  instance,  also  interposed  an  answer  setting  up  a  similar 
defense.  The  case  was  tried  by  consent  without  a  jury  before 
a  justice  of  the  Supreme  Court  who  held  that  the  plaintiff 
was  entitled  to  recover  $25.20,  being  the  amount  of  the  com- 
pensation of  the  two  teachers  which  had  been  earned,  but  not 
paid,  prior  to  the  time  when  they  were  notified  of  the  super- 
intendent's decision.  He  held,  however,  that  the  plaintiff  and 
her  assignor  were  not  entitled  to  recover  for  any  services  ren- 
dered during  the  three  weeks  in  which  they  continued  to 
teach  after  the  decision  of  the  superintendent  had  been  brought 
to  their  attention. 

From  the  judgment  rendered  at  the  Trial  Term,  the  plain- 
tiff appealed  to  the  Appellate  Division,  where  that  judgment 
has  been  affirmed  by  a  divided  court. 

John  D.  Lynn  and  Timothy  J,  Nighan  for  appellant. 
The  court  erred  in  deciding  that  the  decision  of  the  state 
superintendent  was  a  defense  to  plaintiff's  cause  of  action  or 
any  portion  of  it.  {Lawrence  v.  Ilunt^  10  "Wend.  80 ;  Ward 
V.  Boyee,  152  N.  Y.  200;  Golpin  v.  Page,  18  Wall.  350; 
Yick  Wo  V.  IIopkinB^  118  U.  S.  356.)  The  superintendent 
has  no  authority  in  his  judicial  capacity  to  try  or  decide  mat- 
ters arising  under  section  4,  article  9  of  the  Constitution, 
{Light  V.  Skiimer,  159  N".  T.  167.)  In  the  absence  of  authoritji 
actually  conferred  upon  the  superintendent  of  public  instruo 
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tion  by  law,  he  cannot  by  implication  exercise  powei-s  which 
in  eflfect  give  him  the  right  to  annnl  a  valid  contract  and 
deprive  the  parties  of  the  benefit  of  it,  and  do  tliis  by  mere 
arbitrary  action  exempt  from  review  in  any  court.  {Ring- 
landet'  v.  Star  Co,,  98  App.  Div.  105.)  The  facts  before  this 
conrt  will  not  sustain  the  conclusion  that  the  wearing  of  tiie 
apparel  worn  by  these  teacliers  constitutes  the  teaching  of  a 
denominational  tenet  or  doctrine  within  the  prohibition  of  the 
Constitution.  ^Newell  v.  People^  7  N.  Y.  9  ;  People  v.  Path- 
lone^  145  N.  Y.  434 ;  Ryaong  v.  School  Board,  164  Penn.  St. 
629.) 

Fletclier  C,  Peck  for  Patrick  Hendrick  as  trustee,  respond- 
ent. The  superintendent  of  public  instruction  had  the  power 
to  make  the  decision  and  order  in  question,  and  the  plaintiff 
and  her  assignor  were  bound  by  the  directions  and  conditions 
contained  in  said  order.  {People  ex  rel.  Bowers  v.  Allen,  19 
Misc.  Rep.  464 ;  People  ex  rel.  Light  v.  Skmner,  159  N.  Y. 
167  ;  People  ex  rel,  Underhill  v.  Ski7\ner,  74  App.  Div.  58 ; 
People  ex  rel.  Yale  v.  Eckler,  19  Ilun,  609 ;  People  ex  rel. 
Clingan  v.  Draper,  63  Hun,  389.)  When  the  plaintiff  and 
her  assignor  made  these  contracts  in  question  they  impliedly 
agreed  as  teachers  to  observe  tlie  orders  and  regulations  which 
had  been  made  by  the  superintendent  of  public  instruction  or 
which  he  migiit  thereafter  make,  controlling  tlie  management 
and  discipline  of  the  public  schools.  {Jemison  v.  C.  S.  Bank, 
122  N.  Y.  135.) 

Walter  H.  Knapp  and  Alhert  II.  Stearns  for  Charles  D. 
Miner  et  al.,  respondents.  The  decisions  of  the  superintendent 
of  public  instruction  that  no  teacher  shall  wear  the  distinctive 
and  distinguishing  dress  or  garb  denoting  membersliip  in  a 
religious  order  in  public  scliools  while  teacliing  are  a  bar  to 
the  plaintiff's  recovery.  {Rockefeller  \\  Taylor,  09  App.  Div. 
185 ;  Smitli  Modern  Law  of  Municipalities,  §  252 ;  McDon- 
ald V.  Mayor,  68  N.  Y.  24.)  The  superintendent  of  public 
instruction    had    jurisdiction    and    autliority    to   make   the 
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decisions.  {People  v.  Schuyler,  4  N.  Y.  173 ;  People  v. 
AUen,  19  Misc.  Kep.  464 ;  Olark  v.  Tunmdife,  38  N.  Y. 
58 ;  Ex  parte  Bennett,  3  Den.  177  ;  People  ex  rel.  Clingan  v. 
Draper,  63  Hnn,  389.)  Tlie  decision  of  the  superintendent 
of  public  instruction  is  final  and  conclusive  and  is  bindinj? 
upon  this  court.  {People  v.  AUen,  19  Misc.  Rep.  464  ;  Clarl- 
V.  Tunnidiffe,  38  N.  Y.  58;  Ex  parte  Bennett,  3  Den.  172 ; 
People  ex  rel.  Clingan  v.  Draper,  63  Hun,  389 ;  Hutohin- 
son  V.  Skinner,  21  Misc.  Rep.  729  ;  Tale  v.  EcJcler,  19  Hun, 
609 ;  Steinson  v.  Board  of  Education,  49  App.  Div.  148  ; 
ParJce  v.  Iridependent  School  District,  65  Iowa,  209  ;  Wood  v. 
Farmer,  69  Iowa,  533  ;  Thompson  v.  Board  of  Education,  57 
N.  J.  L.  628.)  The  decision  of  the  superintendent  of  public 
instruction  was  binding  upon  the  plaintiff  and  her  assignor, 
although  not  made  in  name  of  parties  to  tlie  appeal.  {City 
of  Buffalo  V.  K.  Y,,  Z.  E  c6  W.  P.  P.  Co.,  152  N.  Y.  276  ; 
Kittenger  v.  B.  T.  Co,,  160  N.  Y.  377 ;  United  States  v.  Ju 
Toy,  198  U.  8.  644.)  The  regulation  contained  in  the  deci- 
sions was  a  proper  one  for  the  superintendent  of  public  instruc- 
tion to  make  and  is  consistent  with  the  school  policy  of  this 
state.     {People  v.  Bd.  of  Education,  13  Barb.  411.) 

WiLLARD  Bartlett,  J.  The  real  question  in  this  case  is 
whether  the  plaintiff  and  the  plaintiff's  assignor  lost  their 
right  to  any  further  compensation  under  tlieir  contract  of 
service  as  teachers,  by  reason  of  their  refusal  to  comply  with 
a  regulation  established  by  tlie  state  superintendent  of  public 
instruction  which  in  effect  prohibited  teachers  from  wearing 
a  distinctive  religious  garb  while  engaged  in  the  work  of 
teaching. 

The  order  made  by  the  superintendent  on  the  subject  was 
in  form  the  decision  of  an  appeal.  The  Consolidated  School 
Law  as  then  in  force  provided  for  certain  appeals  to  tlie 
state  superintendent  of  public  instruction  by  any  person  con- 
ceiving himself  aggrieved  in  consequence  of  any  decision 
made  by  various  officers,  including  a  decision  by  the  trustees 
of  any  district  in  paying  any  teacher.     (Laws  of  1894,  chapter 
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556,  title  XIV,  section  1.)  One  Alfred  K.  Bates  prosecuted 
an  appeal  under  the  statute  to  review  the  action  of  Patrick 
Hendrick  as  school  trustee  of  school  district  No.  9,  in  the 
town  of  Lima,  in  employing  the  plain tifiE  and  Elizabeth  E. 
Dowd  as  teachers,  and  allowing  them  to  teach  while  wearing 
the  distinctive  dress  of  the  Eoman  Catholic  religious  order 
known  as  the  Sisterhood  of  St.  Joseph,  and  it  was  upon  this 
appeal  that  the  superintendent  promulgated  the  order  pro- 
hibiting teachers  from  wearing  the  costume  in  question  while 
engaged  in  the  actual  work  of  teaching.  Neither  the  plaintiff 
nor  Elizabeth  E.  Dowd  was  a  party  to  the  proceedings  thus 
brought  before  the  superintendent,  nor  does  it  appear  that 
they  had  any  knowledge  of  it  while  it  was  pending.  It  is 
plain,  therefore,  that  it  could  have  had  no  effect  upon  their 
rights  considered  as  a  judicial  decision  or  prior  adjudication. 
It  seems  to  me,  however,  that  it  may  be  and  should  be  viewed 
in  another  light,  and  if  thus  regarded,  that  it  constituted  a 
rule  of  conduct  which  the  plaintiff  and  her  fellow-teacher 
were  bound  to  obey.  Although  a  decision  in  form,  it  was  in 
fact  a  regulation  in  regard  to  the  management  of  the  common 
schools  which  the  superintendent  had  the  right  to  establisli, 
provided  only  that  it  was  reasonable  in  its  character  and  not 
in  conflict  with  the  laws  of  the  state  or  public  policy. 

While  it  is  true  that  there  is  no  express  grant  of  authority 
to  the  state  superintendent  of  public  instruction  (now  the 
commissioner  of  education  under  the  Unification  Act,  chapter 
40  of  the  Laws  of  1904)  in  the  Consolidated  School  Law  to 
establish  regulations  as  to  the  management  of  the  common 
schools,  the  existence  of  a  general  power  of  supervision  on 
his  part  over  such  schools  is  clearly  implied  in  many  parts  of 
the  statute. 

Among  other  things,  he  was  required,  so  far  as  he  could 
consistently  with  his  other  duties,  to  visit  such  of  the  common 
schools  as  he  saw  fit,  and  inquire  into  their  course  of  instruc- 
tion, management  and  discipline,  and  advise  and  encourage 
the  pupils,  teachers  and  officers  thereof  (Consolidated  School 
Law,  Laws  of  1894,  chapter  556,  title  1,  section  8). 
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The  statute  farther  prescribed  that  he  should  submit  to  the 
legislature  an  annual  report  containing  among  other  things 
"  a  statement  of  tlie  condition  of  the  common  schools  of  the 
state,  and  of  all  other  schools  and  institutions  under  his  super- 
vision^  and  subject  to  his  visitation  as  superintendent." 
(Idem,  title  1,  section  9,  subdivision  1.) 

It  also  gave  him  the  power  to  remove  any  school  commis- 
sioner or  other  school  officer  whenever  it  should  be  proved  to 
his  satisfaction  that  any  such  school  commissioner  had  been 
guilty  of  any  willful  violation  or  neglect  of  duty  under  the 
statute  or  of  "  willfully  disobeying  any  decision,  order  or 
reguldtion  "  of  the  superintendent.     (Idem,  title  1,  section  13.) 

The  authority  to  remove  an  officer  for  the  willful  disobedi- 
ence of  a  regulation  of  the  superintendent  necessarily  implies 
a  power  on  the  part  of  the  superintendent  to  make  regu- 
lations ;  and  as  has  already  been  suggested,  if  the  superin- 
tendent possessed  the  power  to  establish  regulations  in  regard 
to  the  management  of  the  common  schools,  the  courts  will  not 
pronounce  such  regulations  invahd  unless  tliey  are  unlawful 
or  unreasonable.  In  arriving  at  a  determination  as  to  its 
validity  a  regulation  in  reference  to  the  management  of  the 
common  schools  established  by  an  officer  under  statutory 
authority  is  to  be  tested  by  rules  similar  to  those  which  would 
apply  in  tlie  case  of  a  municipal  ordinance,  as  to  which  the 
rule  is  that  "  ordinances  passed  in  virtue  of  the  implied  power 
must  be  reasonable,  consonant  with  the  general  powers  and 
purposes  of  the  corporation,  and  not  inconsistent  with  the  laws 
or  policy  of  the  state."  (1  Dillon's  Municipal  Corporations 
[4th  edition],  section  319.)  The  rule  which  seems  to  be  appli- 
cable here  was  enunciated  and  applied  by  the  Supreme  Court 
of  Illinois  in  the  case  of  Riilison  v.  Post  (Y9  111.  567),  where 
the  statutory  duties  of  school  directors  were  under  considera- 
tion, and  it  was  said  :  "  In  the  performance  of  their  duty  in 
carrying  the  law  into  effect,  the  directors  may  prescribe 
proper  rules  and  regulations  for  the  government  of  the 
schools  of  their  district,  and  enforce  them.  They  may,  no 
doubt,  classify  the  scholars,  regulate  their  studies  and  their 
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deportment,  tlie  hours  to  be  taught,  besides  the  performance 
of  other  duties  necessary  to  promote  the  success  and  secure 
the  well-being  of  such  schools.  But  all  such  rules  and  regu- 
lations must  be  reasonable,  and  calculated  to  promote  the 
objects  of  the  law  —  the  conferring  of  such  an  education 
upon  all,  free  of  charge."  Another  case  involving  a  similar 
question  is  Tncsteea  of  Schools  v.  People  (87  111.  303),  where 
it  was  held  that  a  regulation  by  school  trustees  excluding  a 
pupil  from  a  high  school  because  his  father  did  not  wish  him 
to  study  grammar  therein  was  arbitrary  and  unreasonable  and 
could  not  be  enforced. 

We  are  thus  brought  to  the  question  whether  in  this  state 
a  regulation  is  to  be  deemed  unreasonable  which  prohibits 
teachers  in  the  common  schools  from  wearing  a  distinctively 
religious  garb  while  engaged  in  the  work  of  teaching.  In  my 
opinion  it  cannot  justly  be  so  regarded.  "  Neither  the  State," 
says  the  Constitution,  "  nor  any  subdivision  thereof,  shall  use 
its  property  or  credit  or  any  public  money,  or  authorize  or 
permit  either  to  be  used,  directly  or  indirectly,  in  aid  or  main- 
tenance, other  than  for  examination  or  inspection,  of  any  school 
or  institution  of  learning  wholly  or  in  part  under  the  control 
or  direction  of  any  religious  denomination,  or  in  which  any 
denominational  tenet  or  doctrine  is  taught."  (Constitution, 
art.  IX,  section  4.)  Here  we  have  the  plainest  possible 
declaration  of  the  public  policy  of  the  state  as  opposed  to  the 
prevalence  of  sectarian  influences  in  the  public  schools.  The 
regulation  established  by  the  state  superintendent  of  public 
instruction  through  the  agency  of  his  order  in  the  Bates 
appeal  is  in  accord  with  the  public  policy  thus  evidenced  by 
the  fundamental  law.  There  can  be  little  doubt  that  the 
effect  of  the  costume  worn  by  these  Sisters  of  St.  Joseph  at 
all  times  in  the  presence  of  their  pupils  would  be  to  inspire 
respect  if  not  sympathy  for  the  religious  denomination  to 
which  they  so  manifestly  belong.  To  this  extent  the  influ- 
ence was  sectarian,  even  if  it  did  not  amount  to  the  teaching 
of  denominational  doctrine.  A  different  yiew  was  taken  by 
the  Supreme  Court  of  Pennsylvania  in  the  case  of  Ilysong 
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V.  School  District  (164  Pa.  St.  629,  654)  where  it  was  held  that 
school  districts  might  employ  as  teachers  sisters  of  a  religious 
order  of  the  Roman  Catholic  Church,  and  permit  them  wliilo 
teaching  to  wear  the  garb  of  their  order  provided  no  religious 
sectarian  instruction  should  be  given,  nor  any  religious  sec- 
tarian exercises  engaged  in.  There  was  a  dissenting  opinion 
in  that  case,  however,  strongly  reasoned  in  support  of  the  con- 
clusion that  a  school  conducted  similarly  to  that  in  the  case 
at  bar  was  in  effect  dominated  by  sectarian  influence.  The 
teachers,  said  Mr.  Justice  Williams  in  this  dissenting  opinion, 
"  come  into  the  schools  not  as  common  school  teachers  or  as 
civilians,  but  as  the  representatives  of  a  particular  order  in  a 
particular  church  whose  lives  have  been  dedicated  to  religious 
work  under  the  direction  of  that  church.  Now  the  point  of 
the  objection  is  not  that  their  religion  disqualifies  them.  It 
does  not.  Nor  is  it  thought  that  church  membership  dis- 
qualifies them.  It  does  not.  It  is  not  that  holding  an 
ecclesiastical  office  or  position  disqualifies,  for  it  does  not.  It 
is  the  introduction  into  the  schools  as  teachers  of  persons  who 
are  by  their  striking  and  distinctive  ecclesiastical  robes  neces- 
sarily and  constantly  asserting  their  membership  in  a  particu- 
lar church,  and  in  a  religious  order  within  that  church,  and 
the  subjection  of  their  lives  to  the  direction  and  control  of 
its  officers." 

As  to  the  reasonableness  of  the  regulation  prohibiting  the 
use  of  a  distinctive  religious  garb  by  teachers  in  the  common 
schools,  some  other  considerations  may  be  mentioned.  It 
must  be  conceded  that  some  control  over  the  habiliments  of 
teachers  is  essential  to  the  proper  conduct  of  such  schools. 
Thus,  grotesque  vagaries  in  costume  could  not  be  permitted 
without  being  destinictive  of  good  order  and  discipline.  So, 
also,  it  would  be  manifestly  proper  to  prohibit  the  wearing  of 
badges  calculated  on  particular  occasions  to  constitute  cause 
of  offense  to  a  considerable  number  of  pupils,  as,  for  example, 
the  display  of  orange  rilibons  in  a  public  school  in  a  Roman 
Catholic  community  on  the  12th  of  July.  It  is  suggested  in 
the  brief  of  the  learned  counsel  for  the  appellant  that  if  the 
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state  superintendent  eonld  order  these  teachers  to  refrain  from 
wearing  their  distinctive  religious  costumes  he  could  just  as 
lawfully  direct  them  to  don  a  dress  of  any  other  pattern  or  to 
compel  a  teacher  to  remove  a  gown  because  it  was  too  plain 
or  too  gay,  or  that  he  might  order  the  principal  to  cut  off  his 
beard  or  color  his  moustache.  The  obvious  answer  to  these 
suggestions  and  others  of  a  similar  character  is  that  no  regu- 
lation would  be  valid  which  was  manifestly  unreasonable, 
because  it  would  then  be  unauthorized  by  law. 

The  views  which  have  already  been  expressed  substantially 
dispose  of  all  the  points  argued  in  behalf  of  the  appellant  as 
well  as  those  suggested  in  the  dissenting  opinion  below  except 
the  proposition  that  the  state  superintendent  had  no  right  to 
annul  a  valid  contract  between  a  teacher  and  the  school  dis- 
trict by  which  she  was  employed.  The  proposition  is  correct, 
but  it  has  no  application  in  the  present  case,  because  a  con- 
tract between  the  trustees  and  the  teacher  of  a  common  school 
is,  by  implication,  subject  to  the  power  of  the  superintendent 
to  make  reasonable  regulations  as  to  the  management  of  the 
school.  This  being  the  case,  the  superintendent  does  not 
annul  a  valid  contract  by  insisting  that  such  reasonable  regu- 
lations shall  be  observed,  for  by  entering  into  the  contract 
the  teacher  assumes  the  implied  obligation  to  obey  such 
regulations. 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs.  In  reaching  this  result,  however,  I  do 
not  wish  to  be  understood  as  acquiescing  in  that  part  of  the 
opinion  below  in  which  it  is  asserted  that  "  these  sisters  should 
never  be  permitted  to  teach  in  our  public  schools."  There  is 
no  reason  either  in  morals  or  in  law  why  they  or  any  other 
qualified  persons  should  not  be  allowed  thus  to  teach,  whatever 
may  be  their  religious  convictions,  provided  that  they  do  not 
by  their  acts  as  teachers  promote  any  denominational  doctrine 
or  tenet. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
Vann  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 
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The  Peoplk  of  the  State  of  New  Yobk  ex  rel.  Albert  J. 
Hatch,  Appellant,  v,  Edward  Reardon,  a  Peace  OfBcer 
of  the  County  of  New  York,  Respondent. 

1.  Stock  Transfer  Tax  Act— Constitutional  Requirement  as  to 
Passage  of  Laws  —  Const.  Art.  3,  §  15.  The  Stock  Transfer  Tax  Act 
(L.  1905,  ch.  241),  alleged  to  be  unconstitutional  as  having  been  passed 
without  an  emergency  message  before  it  had  been  on  the  desks  of  the 
members  of  the  legislature  in  its  final  form  for  at  least  three  calendar 
legislative  days  prior  to  its  final  passage,  as  required  by  section  15,  article 
8  of  the  Constitution,  is  not  invalid  for  that  reason,  where  it  appears  that 
the  bill  originated  in  the  senate,  lay  on  the  desks  of  its  members  for 
three  calendar  legislative  days  in  its  final  printed  form,  and  also,  in 
accordance  with  legislative  practice,  upon  the  desks  of  the  members  of 
the  assembly  during  the  same  period  and  in  the  same  form,  was  passed  by 
the  senate,  and  the  second  day  thereafter  by  the  assembly.  The  word 
"members,"  as  used  in  the  constitutional  provision,  means  members  of 
the  legislature  as  an  entity,  not  members  of  the  senate  and  assembly 
merely  as  such;  it  is  not  necessary  that  the  members  of  tbo  house  in  which 
a  bill  originates  must  first  have  it  on  their  desks  for  three  days,  and  after 
its  passage  by  them  the  members  of  the  other  house  must  have  it  on  their 
desks  three  more  days,  before  they  can  pass  it;  the  constitutional  require- 
ments are  met,  when  a  bill  has  been  upon  the  desks  of  the  members  of 
each  house,  in  its  final  form,  for  at  least  three  calendar  legislative  days, 
whether  simultaneously  or  otherwise. 

2.  Validity  of  Taxation  op  Transfer  of  Particular  Class  of 
Property  Only.  The  act  imposes  a  tax,  not  upon  property,  but  upon 
its  transfer,  and  being  uniform  in  its  operation  upon  all  transfers  of  the 
class  named  and  upon  all  persons  making  such  tninsfers  w^ithin  the  state, 
is  not  obnoxious  to  the  State  or  Federal  Constitution  as  being  so  arbitrary, 
discriminating  and  unreasonable  in  taxing  the  transfer  of  one  class  of 
property  only,  as  to  deprive  certain  persons  of  their  property  without 
due  process  of  law,  and  denying  to  them  the  equal  protection  of  the 
laws. 

3.  Validity  of  Tax  Though  Not  Based  upon  Valuks.  The  tax 
imposed  by  the  act  being  an  excise  t:ix  imposed  upon  the  transfer  of  a 
particular  class  of  property  does  not  depend  upon  any  principle  of 
valuation  or  any  notice  to  the  taxpayer;  it  is  not  a  direct  lax  governed  by 
the  rule  of  appraisement  but  an  indirect  tax  governed  by  the  rule  of  uni- 
formity: where  there  is  no  sale  there  is  no  tax:  when  there  is  a  sale, 
the  tax  follows,  which  the  legislature  had  the  right  to  apportion  in  its 
discretion;  it  is  valid,  therefore,  although  not  based  upon  the  value  of  the 
certificates  sold  or  of  the  sum  for  which  they  are  sold. 
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4.  Taxation  op  Transfers  Made  by  Non-residents  of  Stock 
Issued  by  Foreign  Corporations  Valid  Whether  Tax  Is  Considered 
AN  Excise  or  a  Property  Tax.  The  fact,  that  transfers  made  within  the 
state  by  non-residents  of  certificates  issued  by  foreign  corporations  and 
owned  by  such  non-residents  are  subject  to  the  tax,  does  not  constitute 
it  a  tax  upon  property  without  the  jurisdiction  of  the  state;  regarded  as  a 
tix  not  upon  property  but  upon  the  privilege  of  its  transfer,  the  state  has 
the  right  to  tax  all  business  done  and  all  contracts  made  within  its  terri- 
tory, although  relating  to  property  situated  elsewhere,  provided  they  are 
not  protected  as  federal  agencies,  whether  the  business  is  done  or  the  con- 
tracts are  made  by  residents  or  non-residents;  assuming,  however,  that 
the  tax  is  in  effect  a  tax  upon  property,  the  certificates  may,  for  the  pur- 
poses of  taxation,  be  treated  as  property,  and  when  found  here  are  within 
the  jurisdiction  of  the  state  and  subject  to  the  tax,  so  that  whether 
regarded  as  a  tax  on  the  transfer  of  or  upon  the  certificates  themselves,  it 
affects  neither  persons  nor  property  without  the  jurisdiction  of  the  state. 

5.  Validity  Not  Affected  by  iNTEiiSTATK  Cohucercb  Clause  of 
Federal  Constitution.  The  act  does  not  violate  the  commerce  clause 
of  the  Federal  Constitution  because  it  taxes  transfers  of  certificates  of 
stock  in  foreign  corporations  made  by  non-residents  in  this  state;  the 
tax  is  uniform,  is  upon  the  privilege  of  transferring  within  this  state 
certificates  of  stock  in  all  corporations,  domestic  or  foreign,  whether  tlie 
transfers  are  made  by  citizens  or  non-residents;  the  fact  that  the  cer- 
tificates represent  property  situated  in  another  jurisdiction  is  immate- 
rial, and  this  would  be  true  if  it  were  a  property  tax.  Interstate  com- 
merce means  the  exchange  of  property  in  one  state  for  property  in  another 
state;  w^here  the  certificates  and  the  consideration  received  are  here  there 
is  no  transportation  of  either  from  another  state,  and  there  can  be  no 
movement  of  the  property  represented  by  such  certificates;  the  tax.  there- 
fore, does  not  directly  infringe  upon  interstate  commerce.  Assuming, 
however,  that  it  is  an  indirect  restraint  thereon,  in  that  it  tends  to 
prevent  freedom  of  commercial  intercourse,  if  there  is  no  discrimination 
against  persons  or  property  from  other  states,  that  does  not  constitute 
such  a  substantial  interference  with  interstate  commerce  as  to  amount  to 
a  state  regulation  thereof.  State  legislation  which  treats  all  persons,  all 
property  and  all  transfers  of  the  same  class  in  the  same  way  under  the  same 
circumstances,  and  which  does  not  directly  or  materially  touch  interstate 
commerce,  does  not  violate  the  commerce  clause  of  the  Federal  Constitution. 

The  authorities,  relating  to  the  points  decided,  collated    and    fully 
discussed. 
People  ex  rel.  Hatch  v.  Heardon,  110  App.  Div.  821,  affirmed. 

(Argued  March  5,  1906;  decided  April  17,  1906.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Feb- 
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ruary  1,  1906,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  corpus  and  remanding  the  relator  to 
custody. 

On  the  8th  of  June,  1905,  the  relator  was  arrested  under  a 
warrant  issued  by  a  justice  of  the  Court  of  Special  Sessions 
of  the  city  of  New  York,  charging  him  with  the  commission 
of  a  misdemeanor  in  that  on  the  7th  of  June,  1905,  at  the 
city  of  New  York,  he  violated  cliapter  241  of  the  Laws  of 
1905  "  by  the  sjile  and  delivery  of  certain  shares  of  stock  of 
certain  railroad  corporations  without  making  any  bill  or 
memorandum  of  such  sale,  or  affixing  any  stamp  or  stamps  to 
snch  a  bill  or  memorandum,  or  in  any  way  paying  the  tax  as 
required  by  said  act." 

The  complaint  was  made  by  a  resident  of  the  state  of  Con- 
necticut against  the  relator,  who  is  also  a  resident  of  that  state. 
In  his  affidavit  for  the  warrant  the  complainant  swore  that 
he  was  a  broker  by  occupation  and  carried  on  that  business  at 
number  20  Broad  street  in  the  city  of  New  York ;  that  in 
said  city,  on  the  day  named,  the  relator  sold  him  "  100  shares 
of  the  common  capital  stock  of  the  Southern  Railway  Com- 
pany, a  corporation  organized  under  and  by  virtue  of  the  laws 
of  the  state  of  Virginia  and  owning  and  operating  a  system 
of  railroads  situated  wholly  witiiout  the  state  of  New  York,  of 
the  par  value  of  $100  per  share,  for  the  sum  of  $30.75  per 
share  in  cash,  that  being  the  then  market  value  of.  said  shares, 
and  100  shares  of  the  common  capital  stock  of  the  Chicago, 
Milwaukee  and  St.  Paul  Eailroad  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Wisconsin,  and  own- 
ing and  operating  a  system  of  railroads  situated  wholly  with- 
out the  state  of  New  York,  of  the  par  value  of  $100  per 
share,  for  the  sum  of  $172  per  share,  that  being  the  then 
market  value  of  said  shares."  On  payment  of  the  purchase 
price,  amounting  to  $20,275,  the  relator  delivered  to  the  com- 
plainant two  certificates  of  stock  representing  such  shares, 
assigned  in  blank,  "  without  affixing  to  any  bill  or  memoran- 
dum thereof,  or  to  any  other  paper,  any  stamp  or  stamps,  and 
without  paying  any  tax  on  making  such  sale  and  delivery, 
28 
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although  requested  by  deponent  so  to  do,  in  violation  of  the 
provisions  "  of  said  act. 

It  did  not  appear  when,  by  whom,  from  what  place,  or  for 
what  purpose,  either  certificate  was  brought  into  this  state,  or 
that  it  was  brought  here  at  all.  The  history  of  the  certifi- 
cates, so  far  as  given,  is  simply  that  they  were  in  the  city  of 
New  York  on  the  day  named,  and  that  they  were  then  and 
there  sold  and  delivered  by  the  relator  to  the  complainant. 

A  writ  of  habeas  corpus  issued  to  test  the  validity  of  said 
statute  was  dismissed  by  the  justice  of  the  Supreme  Court 
before  whom  it  was  returnable  and  the  usual  order  remanding 
to  custody  was  made.  Upon  appeal  to  the  Appellate  Divi- 
sion the  order  was  affirmed,  one  of  the  justices  dissenting, 
and  the  relator  appealed  to  this  court. 

John  G.  Milhurn  and  John  F,  Dillon  for  appellant.  The 
act  is,  because  of  its  arbitrary  and  discriminating  character 
and  operation,  a  violation  of  the  fundamental  principles  of 
the  taxing  power  and  a  taking  of  property  without  due  proc- 
ess of  law,  contrary  to  the  Constitution  of  the  state  and  of 
the  United  States,  and  it  denies  to  holders  of  the  stock  of 
corporations  the  equal  protection  of  the  laws  in  violation  of 
the  fourteenth  amendment  to  the  Federal  Constitution. 
{Loan  Assn.  v.  Topeka^  20  Wall.  663  ;  State  v.  Smtzerland^ 
143  Mo.  287 ;  Cooley  on  Taxn.  [3d  ed.]  72 ;  Z.  F.  Co.  v. 
Kentucky,  188  U.  S.  385  ;  U,  T.  Co,  v.  Kentucky,  199  U.  S. 
194 ;  Genet  v.  City  of  Brooklyn,  99  N.  Y.  296  ;  People  v. 
E,  r.  Co.,  96  IS^.  Y.  387 ;  Matter  of  McPherson,  104  N.  Y. 
317;  Matter  of  Pell,  171  N.  Y.  48  ;  Ylck  Wo  v.  Hopkins, 
118  U.  S.  356 ;  Clayhrook  v.  Owemhoro,  16  Fed.  Rep.  297.) 
The  act  is  invalid  because  it  arbitrarily  fixes  the  amount  of 
the  tax  regardless  of  the  value  of  the  shares  sold  or  the  sum 
for  which  they  are  sold.  {B.  G.  R.  P.  Co.  v.  Penn.,  134 
U.  S.  232 ;  Jennings  v.  C.  R.  Co.,  147  U.  S.  147.)  The 
act  is  invalid  because  in  imposing  a  tax  on  sales  of  tlie 
shares  of  a  foreign  corporation  owned  by  non-residents  it  is 
virtually  a  tax  on  property  without  the  jurisdiction  of  the 
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State.  {State  Tax  on  Foreign  Held  Bonds^  15  Wall.  300 ; 
Delaware  Railroad  Tax^  18  Wall.  206;  People  v.  E,  T. 
Co.,  96  K  Y.  387;  U.  T.  Co,  v.  Kentucky,  199  U.  S. 
194 ;  People  v.  Cole?na?i,  126  N.  Y.  437 ;  Flynn  v.  Brook- 
lyn City  li.  P.  Co,,  158  N.  Y.  504 ;  Matter  of  Euston, 
113  K  Y.  181;  Matter  of  Janies,  U4  N.  Y.  12;  Matter 
of  Bronson,  150  N.  Y.  1 ;  Plymton  v.  Bigelow,  93  N.  Y. 
592.)  This  tax  law  is  void  under  the  commerce  clause  of 
the  United  States  Constitution  because  it  taxes  any  sale 
within  the  state  of  New  York  of  stock  in  a  foreign  cor- 
poration, though  such  stock  belongs  to  a  person  not  a  resident 
of  the  state  of  New  York,  and  such  sale  is  made  by  such 
non-resident.  {Matter  of  Eueton,  113  N.  Y.  174;  Jellinik 
V.  E.  a  M.  Co.,  177  U.  S.  1 ;  Pobhins  v.  S.  C.  T.  District, 
120  U.  S.  489 ;  Corson  v.  Maryland,  120  U.  S.  502 ;  Aaher 
V.  Texas,  128  U.  S.  129 ;  Stockard  v.  Morgan,  185  U.  S.  27 ; 
Gibhons  V.  Ogden,  9  Wheat.  1 ;  Brorjon  v.  Mainland,  12 
Wheat.  419 ;  Hopkins  v.  V.  S.,  171  U.  S.  578 ;  Henderson  v. 
Mayor,  etc.,  92  U.  S.  259.)  The  statute  in  question  was  not 
passed  by  the  assembly  in  accordance  with  section  15  of  article 
3  of  the  Constitution  of  the  state  of  New  York  in  this,  to 
wit :  That  no  bill  was  introduced  into  that  body  or  sent  from 
the  senate  into  that  body  until  April  4,  1905,  one  day  before 
its  final  passage  by  that  body  April  5,  1905,  and,  therefore, 
the  assembly  did  not  comply  with  said  section  15  of  the  Con- 
stitution. {Thomas  v.  P.  P.  Co.,  101  U.  S.  71 ;  People  v. 
Supervu^;j'.\  S  N.  Y.  317.) 

Julius  M.  Mayer,  Attorney- General  {John  P.  Dos  Passos 
of  counsel),  for  respondent.  The  act  is  not  "  arbitrary  and 
discriminating"  in  its  character  and  operation,  and  does  not 
violate  "the  fundamental  principles  of  the  taxing  power," 
which  we  must  assume  is  only  a  way  of  stating  that  it  takes 
appellant's  property  "  without  due  process  of  law,"  against 
the  Federal  and  State  Constitutions,  and  denies  to  the  holders 
of  the  stock  of  corporations  "the  equal  protection  of  the 
laws,"  in  violation  of  the  14th  amendment  to  the  Constitution 
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of  the  United  States.  {Knowlton  v.  Moore,  178  U.  S.  60 ; 
Thomas  v.  U.  8.,  192  U.  S.  363 ;  Mcol  v.  Avies,  173  U.  S. 
509 ;  P.  Ins.  Co.  v.  Soule,  7  Wall.  445 ;  Auer  v.  Washington 
Mills,  11  Allen,  274;  Coulter  v.  Z.  c&  N.  R.  R.  Co.,  196 
U.  S.  599;  Matter  of  Prime,  137  K  Y.  354;  Matter  of 
McPherson,  104  K  Y.  317;  Matter  of  Romaine,  127  N.  Y. 
80;  Matter  of  Whiting,  150  N.  Y.  29.)  The  act  neither 
creates  discrimination  nor  produces  confiscation  of  property, 
under  the  Constitution  of  New  York  or  of  the  United 
States,  or  under  the  14th  amendment.  {H.  B.  Co.  v.  Hender- 
son City,  173  U.  S.  592 ;  Nicol  v.  Ames,  173  U.  S.  518 ; 
Matter  of  Whit^iey,  150  N.  Y.  30 ;  T.  Ins.  Co.  v.  Connecti- 
cut, 185  U.  S.  371 ;  Matter  of  McPherson,  104  N.  Y.  316 ; 
Magoun  y.  I  T.  (b  S.  Bank,  170  U.  S.  293 ;  G.  R.  R.  Co. 
V.  Penn.,  134  U.  S.  232 ;  People  v.  //.  Ins.  Co.,  92  N.  Y. 
337.)  The  law  does  not  violate  the  commerce  clause  of  the 
Constitution  either  between  the  states  or  as  to  foreign  nations. 
{Tinsley  V.  Anderson,  171  U.  S.  101;  Nicol  v.  Ames,  173 
U.  S.  521 ;  Passenger  Cases,  7  How.  [U.  S.]  283 ;  State  Tax 
on  Foreign  Held  Bonds,  15  Wall.  300  ;  S,  Society  v.  Mult- 
7iomah  Co.,  169  U.  S.  421 ;  New  Orleans  v.  Stempel,  175 
U.  S.  309 ;  D.  R.  R.  Tax,  18  Wall.  206 ;  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326 ;  F.  cJ&  C.  R.  R.  Co.  v.  V.  C.  R.  R. 
Co.,  63  Vt.  119 ;  People  ex  rel.  C  C.  Co.  v.  Morgan,  178 
N.  Y.  439.) 

William  Travers  Jerome,  District  Attorney  {E.  Croshy 
Kiadleberger  of  counsel),  for  respondent.  The  act  was  prop- 
erly passed.  (Const,  of  N.  Y.  art.  3,  §  15.)  The  tax  was  not 
one  on  property  but  on  the  exercise  of  a  privilege.  {City  of 
New  York  v.  Mclean,  170  N.  Y.  374 ;  Matter  of  McPher- 
son, 104  N.  Y.  306;  Thomas  v.  U.  S.,  115  Fed.  Kep.  207  ; 
192  U.  S.  363 ;  Orr  v.  Gilman,  183  U.  S.  329 ;  Clark  v. 
TitusmlU,  184  U.  S.  329 ;  Cook  v.  Marshall  Co.,  196  U.  S. 
261 ;  Kehrer  v.  Steioart,  197  U.  S.  60 ;  Frejich  v.  B.  A.  P. 
Co.,  181  U.  S.  324 ;  Cook  v.  Penn.,  97  U.  S.  566 ;  Brown  v. 
Maryland,   12   AVheat.   419.)     The   state   had    jurisdiction, 
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notwithstanding  the  fact  that  the  shares  transferred  were 
those'  of  foreign  corporations.  {JI.  Z.  Ins.  Co.  v.  i\r.  Y.j 
134  U.  S.  594;  92  N.  Y.  328;  iT.  Z.  v.  Roberts,  171 
U.  S.  658;  Matter  of  Palmer,  183  K  Y.  328;  Feoj?le 
V.  Comrs,,  4  Wall.  258 ;  Simpson  v.  J,  0.  C,  Co.,  165 
N.  Y.  193 ;  Kidd  v.  Alabama,  188  U.  S.  730 ;  U.  T.  Co, 
V.  Kentucky,  199  U.  S.  194.)  The  act  is  not  objectionable  as 
depriving  any  person  of  his  property  without  due  process  of 
law.  {Hagar  v.  Reclamation  District,  111  U.  S.  701 ;  B, 
O.  R.  R.  Co.  V.  Pennsylvania,  134  U.  S.  232 ;  U.  S.  v. 
Thorns,  115  Fed.  Rep.  207;  192  U.  S.  363.)  The  Stock 
Transfer  Act  does  not  constitute  a  denial  of  the  equal  pro- 
tection of  the  laws.  {B.  G.  R.  R.  Co.  v.  Penn.,  134  U.  S. 
232 ;  Wright  v.  ITart,  182  N.  Y.  330 ;  X.  R.  R.  Tax  Case, 
115  U.  S.  321 ;  P.  K  Co.  v.  Siebert,  142  U.  S.  339 ;  W.  <& 
S.  P.  Co.  V.  Minn.,  159  U.  S.  526 ;  A.  K  Co.  v.  Ohio,  165 
U.  S.  195  ;  Magoun  v.  /.  T.  <&  S.  Bank,  170  U.  S.  283; 
Mcol  V.  Am^,  173  U.  S.  509 ;  A.  S.  R.  Co.  v.  La.,  179  U.  S. 
89 ;  ConnoUy  v.  U.  S.  P.  Co.,  184  IJ.  S.  562.)  The  act  is 
not  in  violation  of  the  commerce  clause  of  the  Federal  Con- 
stitution. (  Woodruff  V.  Parham,  8  Wall.  123  \  A.  S.  <&  W. 
Co.  V.  Speed,  192  U.  S.  520  ;  Kehrer  v.  Stewart,  197  U.  S. 
60 ;  A.  P.  Co.  V.  Lacy,  200  U.  S.  226.) 

Vann,  J.  The  issue  of  law  joined  by  the  petition,  return 
and  reply  is  whether  the  legislature  had  power  to  enact,  and 
did  in  fact  enact,  chapter  241  of  the  Laws  of  1905,  which  pro- 
vides for  a  tax  on  the  sale  and  transfer  of  stock  certificates. 
That  act  is  part  of  the  Tax  Law,  which  it  amends  by  adding 
a  new  article  known  as  number  fifteen.  It  imposes  a  tax 
"  on  all  sales,  or  agreements  to  sell,  or  memoranda  of  sales  or 
deliveries  or  transfers  of  shares  or  certificates  of  stock  in  any 
domestic  or  foreign  association,  company  or  corporation,  made 
after  the  first  day  of  June,  1905,"  of  two  cents  "on  each  hun- 
dred dollars  of  face  value  or  fraction  thereof."  Payment  of 
the  tax  must  be  denoted  by  an  adhesive  stamp  or  stamps 
affixed  in  a  manner  adapted  to  the  circumstances  of  the  sale. 


438  People  ex  rel.  Hatch  v.  Reardon.  [April, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  184. 


A  violation  of  the  act  by  a  transfer  without  payment  of  the 
tax  is  made  a  misdemeanor  and  may  be  punished  by  fine,  or 
imprisonment,  or  both,  and  the  oflFender  is  also  subject  to  "a 
civil  penalty  of  five  hundred  dollars  for  each  violation,"  to  be 
recovered  by  the  state  comptroller  in  any  court  of  competent 
jurisdiction.  The  statute  further  provides  that  no  transfcM* 
of  stock  without  payment  of  the  tax  "  shall  be  made  the 
basis  of  any  action  or  legal  proceedings,  nor  shall  proof 
thereof  be  offered  or  received  in  evidence  in  any  court  in  this 
state."  The  taxes  thus  imposed  "  and  the  revenues  thereof 
shall  be  paid  by  the  state  comptroller  into  the  state  treasury 
and  be  applicable  to  the  general  fund,  and  to  the  payment  of 
all  claims  and  demands  which  are  a  lawful  charge  thereon." 

The  act  is  attacked  as  invalid  on  the  ground  that  it  was  pre- 
maturely passed  before  it  had  been  on  the  desks  of  the  mem- 
bera  of  the  legislature  in  its  final  form  for  at  least  three  calen- 
dar legislative  days  prior  to  its  final  passage,  as  required  by 
section  15,  article  3  of  the  Constitution ;  that  it  makes  an 
improper  classification ;  that  the  tax  is  imposed  on  a  wrong 
basis ;  that  it  is  imposed  upon  property  without  the  state,  and 
that  the  act  violates  the  commerce  clause  of  the  Federal 
Constitution. 

After  carefully  considering  these  objections,  we  have  reached 
the  conclusion  that  they  are  not  well  founded  and  the  follow- 
ing are  our  reasons,  so  far  as  we  have  found  time  to  express 
them : 

First,  The  statute  in  question  originated,  as  a  bill,  in  the 
senate,  where  it  was  amended  from  time  to  time  and  reprinted 
as  often  as  it  was  amended.  Printed  copies  thereof,  as  it  was 
when  introduced  and  as  it  was  each  time  after  it  was  amended, 
were  promptly  placed  on  the  desks  of  the  membera  of  both 
houses  when  it  was  introduced  and  after  each  amendment. 
This  was  not  required  by  any  written  rule  of  the  legislature 
but  was  in  accordance  with  the  general  practice  that  has  pre- 
vailed since  the  Constitution  of  1894  was  adopted.  The  bill 
was  passed  by  the  senate  on  the  third  of  April,  1905,  was  sent 
to  the  assembly  for  its  concurrence  on   the  fourth  and  was 


1906.]  People  ex  rel,  Hatch  v.  Reabdon.  439 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

finally  passed  by  that  body  on  the  fifth,  neither  the  governor 
nor  the  acting  governor  having  certified  to  the  necessity  of  its 
immediate  passage.  The  journal  of  the  assembly  states  that 
the  bill  was  "  printed  and  on  the  desks  of  the  members  in  its 
final  form  at  least  three  calendar  legislative  days  prior  to  its 
final  passage."  These  are,  in  substance,  the  facts  relating  to 
the  subject  as  alleged  in  the  petition  for  the  writ  and  not 
denied  in  the  return. 

The  Constitution  provides  that  "  No  bill  shall  be  passed  or 
become  a  law  unless  it  shall  have  been  printed  and  npon  the 
desks  of  the  members,  in  its  final  form,  at  least  three  calendar 
legislative  days  prior  to  its  final  passage,  unless  the  Governor, 
or  the  acting  Governor,  shall  have  certified  to  the  necessity  of 
its  immediate  passage,  under  his  hand  and  the  seal  of  the 
State."     (Const,  art.  3,  §  15.) 

The  object  of  this  provision,  which  first  appeared  in  the 
Constitution  of  1894:,  is  to  prevent  liasty  and  careless  legisla- 
tion, to  prohibit  amendments  at  the  last  moment  and  to  secure 
more  publicity  than  had  been  required  before.  Care  was 
taken  to  provide  for  emergencies  by  a  certificate  of  necessity 
from  tlie  governor,  which  authorizes  immediate  action.  The 
requirement  is  not  directory,  but  mandatory,  as  is  obvious 
from  the  form  of  the  command,  which  prohibits  a  bill  from 
becoming  a  law  without  compliance  therewith.  The  question 
is,  who  are  meant  by  "  the  members  "  upon  whose  desks  the 
printed  bill  is  to  be  placed  ?  Does  the  provision  mean  that 
the  members  of  the  legislature  are  to  have  the  bill  on  their 
desks  for  three  days  prior  to  its  final  passage,  which  was  the 
fact  in  the  instance  before  us ;  or  that  the  members  of  the 
house  in  which  it  originated  must  first  have  it  on  their  desks 
for  three  days,  and  after  they  have  passed  it  the  members  of 
the  other  house  must  have  it  on  their  desks  for  three  days  more 
before  they  can  pass  it  ?  If  the  latter  is  the  true  meaning  of 
the  requirement,  it  was  not  obeyed,  for  the  bill  was  passed  by 
the  assembly  on  the  second  day  after  it  was  passed  by  the 
senate. 

The  Constitution  created  the  legislature  as  an  entity,  con- 
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sisting  of  two  houses,  the  senate  and  assembly..  In  every 
article,  except  the  last,  which  relates  only  to  the  date  of  opera- 
tion, and  in  almost  every  section  it  recognizes  the  existence  of 
the  legislature,  as  such.  Grants  of  power  are  made  to  the 
legislature  and  restrictions  upon  the  exercise  of  power  are 
directed  to  the  legislature,  not  to  the  senate  and  assembly. 
Both  senators  and  assemblymen  are  members  of  the  legis- 
lature, and  as  such  are  required  to  take  an  oath  of  office. 
(Art.  13,  §  1.)  The  command  of  the  people  is  addressed  to 
the  legislature  continuously  throughout  the  fundamental  law. 
Thus  it  provides  that  "  no  member  of  the  Legislature  shall 
receive  any  civil  appointment  within  this  St^te  *  *  * 
during  the  time  for  which  he  shall  have  been  elected,"  and 
that  "  no  person  shall  be  eligible  to  the  Legislature"  under 
certain  circumstances  (Art.  3,  §§  7  and  8) ;  directs  that  "  the 
members  "  shall  not  be  questioned  "  for  any  speech  or  debate 
in  either  house  of  the  Legislature"  (Id.  §  12);  that  senators 
and  members  of  assembly  shall  be  elected  on  a  day  named 
"unless  otherwise  directed  by  the  Legislature"  (Id.  §  9); 
that  "no  private  or  local  bill,  which  may  be  passed  by  the 
Legislature,  shall  embrace  more  than  one  subject"  (Id.  §  16); 
that  "  the  Legislature  shall  not  pass  a  private  or  local  bill " 
in  certain  cases  (Id.  §  18) ;  that  "  the  Legislature  shall  neither 
audit  nor  allow  any  private  claim  or  account  against  the  State  " 
(Id.  §  10) ;  that  the  governor  may  "  convene  the  Legislature,  or 
the  Senate  only, on  extraordinary  occasions,"  and  shall  "com- 
municate by  message  to  the  Legislature  "  (Art.  4,  §  4)  ;  speaks 
of  "the  final  adjournment  of  the  Legislature"  (Id.  §  9); 
"the  Legislature  at  its  next  meeting"  (Id.  §  5),  and  the 
"next  session  of  the  Legislature"  (Art.  5,  §  Y);  authorizes 
the  legislature  to  alter  judicial  districts  and  create  judicial 
departments  (Art.  6,  §§  1  and  2);  prohibits  "the  Legis- 
lature" from  selling  certain  canals  (Art.  7,  §  8),  and  from 
suspending  specie  payments  (Art.  8,  §  5) ;  requires  it  to  pro- 
vide a  system  of  free  common  schools  (Art.  9,  §  1);  to  pro- 
vide for  filling  vacancies  in  office  (Art.  10,  §  o) ;  to  organize 
the  militia  (Art.  11,  §  3);  to  incorporate  cities  and   villages 
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(Art.  12,  §§  1,  2),  and  to  submit  proposed  amendments  to  tlie 
people  (Art.  14,  §  1). 

Many  otlier  sections,  containing  similar  provisions,  might 
be  cited,  but  the  foregoing  are  sufficient  to  show  that  while 
the  senate  and  assembly  are  se])arate  bodies,  tliey  constitute 
the  legislature ;  that  their  united  action  becomes  the  act  of 
the  legislature  and  that  the  members  of  both  houses  are  mem- 
bers of  the  legislature.  A  bill  is  the  draft  of  a  proposed 
statute  submitted  to  the  legislature  for  enactment.  It  cannot 
become  a  law  by  the  action  of  the  senate  alone,  or  of  the 
assembly  alone,  but  only  by  the  action  of  both,  when  it 
becomes  an  act  of  the  legislature,  subject  to  the  approval  of 
the  governor.  It  may  originate  in  either  house  and  when 
introduced  in  either  it  is  before  the  legislature,  or  else  no  bill 
can  ever  get  before  it,  for  each  house  is  part  of  the  legisla- 
ture. When,  therefore,  the  Constitution  provides  that  no  bill 
shall  be  passed  unless  it  shall  liave  been  printed  and  upon  the 
desks  of  "  the  members  "  in  its  final  form  for  a  certain  period, 
it  means  the  members  of  the  legislature,  not  the  members  of 
the  senate  and  assembly,  merely  as  such.  This  is  emphasized 
by  the  contrast  in  the  form  of  the  command  when  action  is 
required  by  the  members  of  each  house  separately,  as  in  sec- 
tion twenty  of  article  third  relating  to  the  requirement  of 
"a  two-third  vote"  upon  a  bill  " apj)ropriating  the  public 
moneys  or  property  for  local  or  private  purposes."  There 
the  command  is  addressed  "to  the  members  elected  to  each 
branch  of  the  Legislature,"  separately,  instead  of  to  the  mem- 
bers of  the  legislature,  collectively,  which  is  the  usual  form. 
When  the  Constitution  speaks  of  three  calendar  legislative 
days  it  means  three  calendar  days  of  the  legislature,  or  days 
when  the  legislature  is  in  session.  It  does  not  mean  six  days, 
which  the  construction  contended  for  would  involve.  The  bill 
in  its  final  form,  that  is  in  the  form  in  which  it  becomes  a  law, 
must  be  on  the  desks  of  all  members  of  botli  houses  for  three 
days  before  it  is  passed  by  either.  But  one  occasion  for 
placing  it  on  the  desks  is  named,  not  two  separate  occasions, 
the  first  confined  to  one  house  and  the  second  to  the  other. 
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All  members  of  the  legislature  are  thus  given  notice  of  every 
bill  when  introduced  into  either  house  and  when  anjended  by 
either  house.  No  reprinting  is  required  as  the  bill  goes  from 
one  house  to  the  other  unless  it  has  been  amended,  and  when- 
ever amended  it  must  be  reprinted.  Every  member  is  • 
informed  at  once  of  bills  pending  in  either  house,  so  that  he 
can  promptly,  study  the  pr6posed  legislation,  communicate 
with  his  constituents,  note  the  comments  of  the  press,  observe 
the  state  of  public  opinion  and  appear  before  the  committee 
to  which  the  bill  is  referred  in  the  house  of  its  origin  for  the 
purpose  of  making  suggestions  before  he  is  called  upon  to 
vote  in  his  own  house.  It  prevents  artful  and  dangerous 
amendments  just  before  the  final  vote,  which  was  formerly  a 
great  evil.  It  has  the  same  effect,  so  far  as  publicity  and 
opportunity  for  deliberate  consideration  are  concerned,  as  if 
every  bill  were  introduced  into  each  house  at  the  same  time. 
The  construction  thus  indicated  is  reasonable  and  proper,  for 
it  follows  the  Constitution  as  written,  complies  with  its  spirit 
and  fulfills  its  purpose.  It  is  in  accordance  with  the  practical 
construction  of  every  legislature  that  has  been  in  session  since 
the  provision  was  adopted,  and  the  constitutional  debates  show 
that  this  was  the  construction  of  the  convention  which  adopted 
it.     (Revised  Eecords,  887,  917.) 

We  can  give  no  heed  to  the  criticism  of  counsel  that  there 
is  no  statute  or  written  rule  requiring  bills  to  be  placed  on  the 
desks  of  members,  for  it  is  not  the  province  of  the  courts  to 
direct  the  legislature  how  to  do  its  work.  It  is  sufficient  for 
us  that  the  Constitution  requires  each  house  "  to  keep  a  jour- 
nal of  its  proceedings  "  and  that  the  journal  of  the  assembly, 
which  may  be  consulted  to  support  a  statute,  sliows  that  the 
constitutional  provision  in  question  was  complied  with  when 
the  act  before  us  was  passed.     (Art.  3,  §  11.) 

Second.  The  classification  made  by  selecting  one  kind  of 
property  and  taxing  the  transfer  of  that  only,  is  assailed  as  so 
arbitrary,  discriminating  and  unreasonable  as  to  deprive  cer- 
tain persons  of  their  property  without  due  process  of  law  and 
to  withhold  from  them  the  equal  protection  of  the  laws. 
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All  taxation  is  arbitrary,  for  it  compels  the  citizen  to  give 
up  a  part  of  his  property ;  it  is  generally  discriminating,  for 
otherwise  everything  would  be  taxed,  w^hich  has  never  yet 
been  done,  and  there  would  be  no  exemption  on  account  of 
education,  charity  or  religion^  and  frequently  it  is  unreason- 
able, but  that  does  not  make  it  unconstitutional,  even  if  the 
result  is  double  taxation.  {People  v.  Jlome  Ins,  Co,y  92  N.  Y. 
328,  347.)  The  right  to  tax  is  not  granted  by  the  Constitu- 
tion but  of  necessity  underlies  it,  because  government  could 
not  exist  or  perform  its  functions  without  it.  While  it  may 
be  regulated  and  limited  by  the  fundamental  law,  it  exists 
"independently  of  it  as  a  necessary  attribute  of  sovereignty." 
{People  V.  Adirondack  By.  Co,,  160  N.  Y.  225,  236.)  «  The 
power  of  taxation  being  legislative,  all  the  incidents  are  within 
the  control  of  the  legislature.  The  purposes  for  which  a  tax 
shall  be  levied  ;  the  extent  of  taxation ;  the  apportionment  of 
the  tax ;  upon  wliat  property  or  class  of  pereons  the  tax  shall 
operate ;  whether  the  tax  shall  be  general  or  limited  to  a  par- 
ticular locality,  and  in  the  latter  case,  the  fixing  of  a  district 
of  assessment ;  the  method  of  collection,  and  whether  a  tax 
shall  be  a  charge  upon  both  person  and  property,  or  only  on 
the  land,  are  matters  within  the  discretion  of  the  Legislature 
and  in  respect  to  which  its  determination  is  final."  {Oenet 
V.  City  of  Brooklyn,  99  N.  Y.  296,  306.) 

"  A  tax  may  be  imposed  only  on  certain  callings  and  trades, 
for  when  the  state  exerts  its  power  to  tax  it  is  not  bound  to 
tax  all  pursuits  or  all  property  that  may  be  legitimately  taxed 
for  governmental  purposes.  It  would  be  an  intolerable  bur- 
den if  the  state  could  not  tax  any  property  or  calling  unless  at 
the  same  time  it  taxed  all  property  or  all  callings."  {Connolly 
V.  Union  Sexoer  Pipe  Co,,  184  U.  S.  540,  662;  Armour 
Packing  Co.  v.  Lacey,  200  U.  S.  226,  235.) 

"  We  caimot  say  that  treating  stocks  of  corporations  as  a 
class  subject  to  special  restrictions  was  unjust  discrimination 
or  denial  of  the  full  protection  of  the  laws."  {Otis  v.  Parker^ 
187  U.  S.  606,  610.) 

"The  legislature  must  decide  when  and  how  and  for  what 
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public  purposes  a  tax  shall  be  levied  and  must  select  the  8iil>- 
jects  of  taxation."     (1  Cooley  on  Taxation  [3rd  ed.],  255.) 

There  is  no  express  restriction  upon  this  power  in  our  State 
Constitution  and  no  implied  restriction,  except  hy  the  primary 
guaranties  relating  to  life,  liberty,  property  and  due  process 
of  law.  Tlie  same  is  true  of  the  Federal  Constitution  except 
as  to  certain  subjects  of  national  interest  under  the  control  of 
Congress,  such  as  imports,  patent  rights  and  agencies  used  to 
carry  the  powers  of  Congress  into  execution.  Subject  to 
these  restraints,  the  legislature  has  supreme  control  of  tlie 
power  to  tax,  and  its  action,  even  if  arbitrary,  discriminating 
and  unreasonable,  is  binding  upon  all  persons  and  property 
within  the  boundaries  of  the  state.  The  state  retained  all 
the  power  of  legislation  that  it  did  not  part  with  in  adopting 
the  Federal  Constitution  or  consenting  to  the  amendment 
thereof,  and  subject  to  that  exception,  it  is  as  supreme  as  tlie 
British  Parliament,  which  is  restrained  only  by  the  custom  of 
the  realm  and  the  conservatism  of  the  people.  Taxes  upon 
the  right  of  succession  to  property  by  will  and  intestate  law, 
on  special  franchises  and  upon  the  sale  of  intoxicating  liquors, 
are  recent  instances  of  the  exercise  of  this  power  by  the  state 
through  the  selection  of  special  subjects  of  taxation,  involving 
the  exemption  of  all  others,  each  of  which  was  attacked  as  in 
violation  of  both  Constitutions,  but  all  were  sustained  by  the 
courts.  The  tariff  and  internal  revenue  laws  show  that  the 
same  power  of  selection  has  been  exercised  by  Congress,  and 
the  Federal  courts  have  uniformly  uplield  it.  Indeed,  the 
prototype  of  the  statute  before  us  was  an  act  of  Congress 
passed  in  1898,  known  as  the  "  War  Revenue  Act,"  imposing 
a  stamp  tax  on  sales,  transfers  and  deliveries  of  stock  certifi- 
cates, which  was  sustained  witliout  dissent  by  tlie  Circuit  and 
Supreme  Courts  of  the  United  States.  (30  U.  S.  Stat.  448 ; 
United  States  v.  TlwmaR,  115  Fed.  Rep.  207 ;  192  U.  S.  363.) 
A  like  tax  on  sales  of  merchandise,  although  expressly  limited 
to  those  made  at  "  any  exchange  or  board  of  tnule,"  leaving 
all  other  sales  untouched,  was  also  sustained,  and  the  declara- 
tion made  that  "  a  sale  at  an  exchange  docs  form  a  proper 
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basis  for  a  classification  which  excludes  all  sales  made  else- 
where from  taxation."  {Mcol  v.  Ames,  173  TJ.  S.  509,  521.) 
The  legislature  has  power  to  classify  as  it  sees  fit  by  impos- 
ing a  heavy  burden  on  one  class  of  property  and  no  burden 
at  all  upon  others,  the  remedy  for  injudicious  action  being  in 
the  hands  of  the  people,  not  of  the  courts.  Arbitrary  selec- 
tion and  discrimination  characterize  the  history  of  legislation, 
both  state  and  national,  with  reference  to  taxation,  yet,  when 
all  persons  and  property  in  the  same  class  are  treated  alike,  it 
has  uniformly  been  sustained  both  by  the  state  and  Federal 
courts.  The  tax  on  tobacco,  on  oleomargarine  and  the  like  is 
not  less  arbitrary  or  discriminating  than  the  tax  in  question. 
While  a  tax  upon  a  particular  house,  or  horse,  or  the  houses 
or  horses  of  a  particular  man,  or  on  the  sale  thereof,  would 
obviously  invade  a  constitutional  right,  still  a  tax  upon  all 
houses,  leaving  barns  and  business  buildings  untaxed,  or  upon 
all  horses  or  the  sale  thereof,  leaving  sheep  and  cows  untaxed, 
however  unwise,  would  be  within  the  power  of  the  legislature. 
This  is  true  of  a  tax  on  all  houses  with  "  more  than  one  chim- 
ney," or  "  with  more  than  one  hearth-stone,"  or  on  all  race- 
horses. The  power  of  taxation  necessarily  involves  the  right 
of  selection,  which  is  without  limitation,  provided  all  persons 
in  the  same  situation  are  treated  alike  and  the  tax  imposed 
equally  upon  all  property  of  the  class  to  whicli  it  belongs. 
{Matter  of  McPherson,  104  N.  Y.  306,  318 ;  Matter  of  Gould, 
156  N.  Y.  423,  427.)  The  equal  protection  of  tlie  laws  "  only 
requires  the  same  means  and  methods  to  be  applied  impar- 
tially to  all  the  constituents  of  each  class,  so  that  the  laws  shall 
operate  equally  and  uniformly  upon  all  persons  in  similar  cir- 
cumstances." {Kentucky  li.  li.  Cases,  115  U.  S.  321,  337.) 
Or,  in  other  words,  all  persons  must  "be  treated  alike 
under  like  circumstances  and  conditions,  both  in  the  privilege 
conferred  and  the  liabilities  imposed."  {Magouii  v.  Illinois 
Trust  and  Savings  Bank,  170  U.  S.  283,  293;  Ilaijes  v. 
Missouri,  120  U.  S.  %^  ;  Barhier  v.  Connolly,  113  U.  S.  27, 
32.)  "  Let  it  reach  all  of  a  class,  either  of  persons  or  tilings, 
it  matters  not  whether  those  incliuled  in  it  be  one  or  many,  or 
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whether  they  reside  in  any  particular  locality  or  are  scattered 
all  over  the  state."     (1  Cooley  on  Taxation  [3rd  ed.],  260.) 

The  tax  in  question  is  not  imposed  upon  property,  but  on 
the  transfer  of  a  certain  class  of  property,  extensively  bought 
and  sold  throughout  the  state.  It  does  not  discriminate 
between  different  kinds  of  stock,  taxing  the  sale  of  some  and 
leaving  others  untaxed,  but  treats  all  in  the  class  alike.  The 
class  includes  all  sales  of  certificates  issued  by  any  domestic 
or  foreign  association,  company  or  corporation.  It  is  a  large 
and  comprehensive  class,  as  is  shown  by  the  revenue  produced, 
which  amounts  to  five  or  six  millions  per  annum.  The  sales 
affected  are  made  chiefly  for  speculation  which  may  have 
influenced  the  legislature  in  making  the  selection.  The  statute 
operates  equally  and  uniformly  upon  all  transfers  of  the  class 
named  when  made  by  any  person  within  the  state.  All  persons 
who  sell  stocks  are  treated  aHke  and  all  parts  of  the  state  are 
treated  alike.  It  applies  with  equal  force  to  all  sales,  whether 
in  the  city  or  country,  in  exchanges,  offices  or  on  the  street, 
by  farmers,  mechanics,  brokers  and  others.  The  classification 
violates  neither  Constitution. 

Third.  It  is  claimed  that  the  statute  is  invalid  because  it 
fixes  the  amount  of  the  tax  regardless  of  the  value  of  the 
certificates  sold  or  of  the  sum  for  which  they  are  sold. 

The  tax  in  question  is  an  excise  tax  which  need  not  depend 
upon  any  principle  of  valuation  or  on  any  notice  to  the  tax- 
payer. It  is  not  a  direct  tax  governed  by  the  rule  of  appraise- 
ment, but  an  indirect  tax  governed  by  the  rule  of  uniformity. 
It  is  not  like  a  general  tax  upon  the  bulk  of  property  in  the 
state  which  must  be  paid  in  any  event,  for  if  there  is  no  sale 
there*  is  no  tax.  Neither  notice  nor  grievance  day  is  required, 
for  no  valuation  is  made  except  by  the  statute  itself,  and  there 
is  no  provision  in  either  Constitution  requiring  such  a  tax  to 
be  laid  on  an  ad  valore7n  basis.  There  can  be  no  tax  without 
a  sale,  even  if  the  property  is  of  great  value  and  is  owned  in 
every  household.  When  a  sale  is  made  the  tax  follows,  and 
the  legislature  had  the  right  to  measure  it  in  any  way  that  it 
saw  fit. 
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A  tax  of  two  cents  on  every  check,  regardless  of  the 
amount  for  which  it  was  drawn,  and  of  five  cents  on  a  written 
contract,  whether  it  covered  a  transaction  involving  hundreds 
or  thousands,  may  be  referred  to  as  examples  of  what  has 
been  done  without  serious  question  in  the  imposition  of  excise 
taxes.  A  poll  tax  does  not  depend  upon  the  income  or  earn- 
ing capacity  of  the  persons  subjected  to  it.  A  tax  on  car- 
riages, guns  and  watches  does  not  rest  on  the  value  of  the 
subjects  taxed.  They  are  counted,  not  appraised.  {Hylton 
V.  United  Statea,  3  Dall.  171 ;  Bells  Gap  R.  R.  Co.  v.  Penn^ 
aylvania^  134  U.  S.  232,  237.)  The  same  is  true  of  an  excise 
tax  on  legal  process,  domestic  animals,  avocations  and  the  like 
of  which  there  have  been  many  instances  during  the  history 
of  the  nation  and  the  diflFerent  states.  Such  powers  of  taxa- 
tion, as  was  said  in  a  late  case,  "  have  admittedly  belonged  to 
state  and  nation  from  the  foundation  of  the  government." 
{Knowlton  v.  Moore^  178  U.  ».  41,  60.)  «  Of  the  different 
kinds  of  taxes  which  the  State  may  impose,  there  is  a  vast 
number  of  which,  from  their  nature,  no  notice  can  be  given 
to  the  taxpayer,  nor  would  notice  be  of  any  possible  advan- 
tage to  him,  such  as  poll-taxes,  license  taxes  (not  dependent 
on  the  extent  of  his  business)  and  generally,  specific  taxes  on 
things,  or  persons,  or  occupations.  In  such  cases  the  legis- 
lature fixes  its  amount  and  that  is  the  end  of  the  matter, 
*  *  *  No  right  of  his  is  therefore  invaded.  Thus  if  the 
tax  on  animals  be  a  fixed  sum  per  head,  or  on  articles  a  fixed 
sum  per  yard,  there  is  nothing  the  owner  can  do  which  can 
affect  the  amount  to  be  collected  from  him."  {Haga/r  v. 
Reclamation  District,  111  U.  S.  701,  709.) 

Convenience  in  doing  business,  the  slight  cost  of  collection 
and  the  necessity  of  preventing  evasion  are  important  con- 
siderations in  laying  an  excise  tax  and  the  rule  of  counting 
rather  than  valuing  is  almost  universally  adopted,  so  that  the 
citizen  may  know  at  once  the  amount  of  the  tax  and  pay  it 
by  affixing  the  stamps  required,  which  are  permanent  evi- 
dence of  the  sum  paid.  The  statute  itself  in  all  such  cases, 
as  well  as  in  the  case  under  consideration,  apportions  the  tax 
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and  the  power  of  apportionment  is  part  of  tlie  power  of 
taxation.  As  was  said  by  this  court  many  years  ago :  "  The 
power  of  taxing  and  the  power  of  apportioning  taxation  are 
identical  and  inseparable.  Taxes  cannot  be  laid  without 
apportionment,  and  tlie  power  of  apportionment  is,  therefore, 
unlimited,  unless  it  be  restrained  as  a  part  of  the  power  of 
taxation.  There  is  not,  and  since  the  original  organization  of 
the  state  government,  there  has  not  been  any  such  constitu- 
tional .Hmitation  or  restraint."  {People  ex  rel.  Griffin  v. 
Mayor  etc.,  of  Brooklyn,  4  K  Y.  419,  427.)  The  highest 
Federal  court  sustained  without  hesitation  an  assessment  upon 
the  nominal  or  face  value  of  bonds  instead  of  upon  their  actual 
value,  and  also  declared  that  absence  of  notice  to  the  owners 
of  the  bonds  was  not  a  taking  of  the  bondholder's  property 
without  due  process  of  law.  {Bells  Gap  i?.  R.  Co,  v.  Penn- 
sylvariia,  134  U.  S.  232;  Jennings  v.  Coal  Ridge  Improve- 
ment  <&  Coal  Co.,  147  U.  S.  l47.)  In  the  Thomas  case,  pre- 
cisely as  in  the  case  before  us,  the  tax  was  measured  by  "each 
hundred  dollars  of  face  value  or  fraction  thereof."  As  our 
legislature  has  all  the  power  of  legislation  with  reference  to 
taxation  that  the  state  has,  of  necessity  it  has  as  much  power 
to  classify  and  measure  as  belongs  to  Congress.  Hence,  this 
point  as  well  as  the  last  preceding,  was  involved  and  decided 
in  the  Thomas  case  even  if  no  expression  of  consideration 
appears  in  the  opinions  {United States  v.  Thomas^  115  Fed. 
Rep.  207 ;  192  U.  S.  363).  We  think  that  the  apportionment, 
even  when  so  unequal  in  result  as  it  was  in  the  two  sales 
described  in  the  affidavit  of  the  complainant,  is  within  the 
exclusive  control  of  the  legislature,  with  no  power  in  the 
courts  to  interfere. 

Fourth.  It  is  insisted  that  a  tax  on  the  transfer  of  stock 
certificates  issued  by  a  foreign  corporation  and  owned  by  a 
non-resident,  although  made  within  this  state,  is  virtually  a 
tax  on  property  without  the  jurisdiction  of  the  state. 

This  position  is  founded  on  the  theory  that  the  shares 
of  capital  stock  of  a  cori)<)ration  represent  its  property  and  if 
that  property  is  not  within  the  state  the  shares  are  not  taxable 
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here  unless  the  owner  resides  here.  The  tax,  however,  is  not 
on  property,  but  on  the  pale  of  property,  or  on  a  particular 
kind  of  contract  when  made  within  tliis  state.  The  certificate, 
itself,  is  not  liable  for  the  tax,  but  the  person  selling  it  is. 
The  tax  is  not  a  lien  on  certificates,  nor  on  shares,  which  may 
be  owned  to  any  extent  tliroughout  the  state,  free  from  any 
claim  under  the  statute  in  question.  It  is  the  sale  alone  that 
gives  rise  to  the  tax,  which  is  imposed  through  the  command 
of  the  law  to  the  seller  to  pay  the  tax  when  the  contract  to 
sell  is  made,  and  it  is  enforced  not  by  levy  and  sale,  but  by  civil 
and  penal  remedies  against  the  person  of  the  seller.  While 
this  tax,  the  same  as  all  other  taxes,  must  ultimately  come  out 
of  the  property  of  the  seller,  it  cannot  be  enforced  against 
the  certificate  sold  as  distinguinhed  from  his  otlier  property. 
The  question  is  whether  the  state  has  jurisdiction  to  impose 
a  tax  on  a  certain  class  of  contracts  when  made  within  its 
territorial  limits?  Jurisdiction  over  the  persons  who  make 
the  contract  does  not  depend  on  their  residence,  but  on  their 
presence  within  the  state  when  the  contract  is  made.  Juris- 
diction over  property  depends  on  its  physical  presence  here, 
or  if  it  is  personal  property,  eitlier  its  presence  here  or  the 
residence  of  the  owner  here.  The  fiction  of  the  common  law, 
mobilia  sequuntur  personam^  has  no  foundation  in  the  Con- 
stitution and  does  not  control  the  legislature,  which  rejects  or 
adopts  it  at  will  as  applied  to  the  subject  of  taxation.  When 
two  citizens  of  Connecticut  come  into  this  state  and  make  a 
contract  here,  to  be  enforced  here,  both  they  and  their  con- 
tract are  subject  to  its  laws,  and  tliey  are  not  only  entitled  to 
the  protection  thereof,  but  are  under  the  same  obligation  to 
obey  as  if  they  were  citizens.  Sucli  a  contract  is  valid  or 
invalid  as  our  laws  declare.  When  the  law  commands  that  if 
they,  or  any  other  persons,  whetlier  residents  or  not,  make  a 
certain  contract  here  they  must  pay  a  certain  tax  for  tlio 
privilege,  the  command  is  personal,  addressed  to  them  as  per- 
sons then  witliin  tlie  state,  and  is  as  binding  on  them  as  if 
they  resided  in  the  state.  Their  rights  and  tlieir  obligations 
in  reference  to  such  a  contract  are  the  same  as  if  they  were 
citizens,  no  greater  and  no  less.  The  fact  that  the  contract, 
29 
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though  made  here,  may  relate  to  property,  real  or  personal, 
situated  elsewhere,  has  no  bearing  upon  the  question.  By 
coming  into  the  state  they  subjected  themselves  to  its  laws 
and  to  its  taxing  power,  so  far  as  the  making  of  such  a  con- 
tract is  concerned.  It  is  immaterial  whether  the  contract  is 
between  residents  or  non-residents,  or  between  a  resident  and  a 
non-resident,  for  if  it  is  made  within  the  state  it  is  subject  to 
taxation  by  the  state.  This  necessarily  follows  from  the 
power  of  the  state  over  the  subject  of  taxation.  It  has 
power  to  tax  all  property  within  its  territory,  all  business 
done  and  all  contracts  made  within  that  territory,  provided 
they  are  not  protected  as  Federal  agencies,  whether  the  prop- 
erty is  owned  or  the  business  is  done  or  the  contracts  are 
made  by  residents  or  non-residents.  "  It  has  never  been 
questioned  that  the  Legislature  can  impose  a  tax  on  all 
sales  of  property,  upon  all  incomes,  upon  all  acquisitions  of 
property,  upon  all  business  and  upon  all  transfers."  {Matter 
of  McPherson,  104  X.  Y.  306,  317.) 

We  think  such  specific  or  excise  taxes  are  laid  upon  privi- 
leges rather  than  on  property.  {Orr  v.  Gilman^  183  U.  S.  278, 
289 ;  Clark  v.  Titusville,  184  U.  S.  329 ;  Thmnas  v.  United 
States,  192  U.  S.  363 ;  Foppiano  v.  Speed,  199  U.  S.  501, 
520.)  This  was  distinctly  held  in  the  Thomas  case,  and 
necessarily  so  held,  for  if  a  tax  on  certificates  is  a  tax  on 
property  it  is  a  direct  ti^x  requiring  apportionment  "among 
the  several  states  *  »  *  {iccording  to  their  respective 
numbers."  (Art.  1,  §  2,  par.  3.)  But,  even  assuming  that  a 
tax  on  the  sale  of  property  is,  in  eflFect,  a  tax  on  the  property 
itself,  what  are  certificates  of  stock  and  how  may  they  be 
treated  by  the  state  for  the  purpose  of  taxation?  They  may 
be  treated  as  property  from  the  function  they  perform  and 
the  use  that  is  made  of  them.  They  may  Avell  be  regarded 
as  a  distinct  species  of  property,  for  they  now  represent  the 
bulk  of  property  in  the  state  and  are  the  universal  medium  of 
tmnsfer.  As  we  said  in  a  recent  case  :  "  The  main  use  of  cer- 
tificates is  for  convenience  of  transfer,  and  they  are  treated 
by  business  men  as  property  for  all  practical  purposes.    They 
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are  sold  in  the  market,  trausferred  as  collateral  security  to 
loans  and  are  used  in  various  ways  as  property.  They  pass 
by  delivery  from  hand  to  hand,  are  the  subject  of  larceny  and 
are  taxable  generally  in  this  State."  {Matter  of  Whiting^  150 
If .  Y.  27,  30.)  Although  issued  by  a  foreign  corporation  and 
owned  by  a  non-resident,  if  they  are  found  within  the  state 
they  may  be  seized  under  a  warrant  of  attachment.  {Simp- 
son  V.  Jersey  City  Contracting  Co.^  165  N.  Y.  193.)  Speak- 
ing of  the  nature  of  a  share  of  stock,  Mr.  Justice  Nelson 
declared  it  to  be  "a  distinct,  independent  interest  or  prop- 
ei^ty,  held  by  the  stockholder  like  any  other  property  that  may 
belong  to  him,  and,  of  course,  subject  to  like  taxation." 
{People  V.  ComfCr^  4  Wall.  244,  258.)  And  in  another  case  it 
was  said :  "  Shares  of  stock  may  be  within  a  state  and  the 
property  of  the  corporation  outside  of  it."  {Kidd  v.  Alabama^ 
188  U.  S.  730,  733.) 

It  does  not  appear  how  long  the  certificates  in  question  had 
been  in  the  state,  or  that  they  were  here  for  some  temporary 
purpose  when  they  were  sold  by  the  relator  to  the  complain- 
ant. For  aught  that  appears  they  had  been  here  for  years  in 
the  possession  of  the  owner,  or  deposited  for  safekeeping 
and  had  a  situs  here,  so  that  they*  were  subject  to  taxation 
here.  They  may  have  been  bought  here  by  the  relator  on 
the  day  of  sale,  and  up  to  that  time  they  may  have  been 
owned  and  in  the  possession  of  *a  resident  of  the  state  for 
year  after  year.  The  state  found  them  here,  and  the  presump- 
tion, in  the  absence  of  evidence  to  the  contrary,  is  that  they 
were  subject  to  taxation  here.  If,  owing  to  special  circum- 
stances, they  were  not,  it  was  incumbent  upon  the  relator  to 
prove  the  fact.  The  legislature  had  the  right  to  treat  them 
as  property  and  make  them  property  for  the  purpose  of  taxa- 
tion the  same  as  it  treats  a  bank  depusit  as  money,  although 
in  reality  it  is  a  debt.  {Matter  of  Honda ycr^  150  Is".  Y.  37  ; 
Matter  of  Romauie,  127  X.  Y.  80,  88.)  We  think  that  the 
tax,  whether  it  is  regarded  as  a  tax  on  the  sale  of  stock  cer- 
tificates or  on  the  certificates  themselves,  touched  neither 
person  nor  property  without  the  jurisdiction  of  the  state. 
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Fifth.  The  final  objection  urged  against  the  statute  is  that 
it  violates  the  commerce  clause  of  the  Federal  Constitution 
because  it  taxes  the  transfer  of  certificates  of  stock  in  a 
foreign  corporation  when  made  by  a  non-resident  in  this  state. 

The  commerce  clause  provides  that  Congress  shall  have 
power  "  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes."  (Art.  1,  §  8, 
par.  3.)  The  omission  of  Congress  to  exercise  this  power  in 
any  case  is  an  expression  of  its  will  that  the  subject  shall  be 
left  free  from  restrictions  upon  it  by  the  states.  {Robhins  v. 
Shelby  GoiC7ity^  120  U.  S.  489.)  Commerce  is  the  command- 
ing word  in  the  simple  but  weighty  sentence  quoted  from  the 
Constitution.  AVhat  is  commerce  ?  According  to  the  deriva- 
tion, history  and  use  of  the  word  it  is  the  exchange  of  prop- 
erty and  includes  the  usual  agencies  of  communication  and 
tmnsportation  employed  to  effect  the  exchange.  Thus  it 
extends  to  whatever  is  used  to  move  the  property  involved 
and  the  persons  engaged  in  making  the  contract.  Interstate 
commerce,  or  commerce  among  the  states,  means  the  exchange 
of  property  in  one  state  for  property  in  another  state.  Its 
essential  characteristic  is  that  the  property  affected  must  be 
transported  to  some  point  without  the  state.  There  must  be 
interstate  movement  of  property.  The  telegraph  cases  do 
not  conflict  with  this  view,  for  tlie  telegraph  practically  trans- 
ports either  news  or  money.  The  interchange  may  be  between 
residents  of  different  states  or  residents  of  the  same  state,  but 
tlie  property  exchanged  must  move  from  one  state  to  another. 
There  can  be  no  interstate  commerce  without  interstate  trans- 
portation of  property,  wliich  includes  money  as  well  as  mer- 
chandise and  whatever  can  become  the  subject  of  exchange. 

Even  upon  the  assumption  that  certificates  of  stock  are 
property,  the  transaction  in  question  involved  no  movement 
of  property  from  one  state  to  another,  for  so  far  as  appears 
neitlier  money  nor  property  was  brought  into  the  state  or 
taken  out  of  it.  A  citizen  of  Connecticut  met  another  citizen 
of  that  state  in  the  city  of  New  York  and  tliere  bought  the 
certificates  of  him,  wliich  were  delivered  and  paid  for  on  the 
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spot.  Tliere  is  no  statement  in  tlie  record  that  the  certificates 
were  brought  here  to  sell,  or  that  the  money  used  was 
brought  here  to  purcliase  them.  As  w^e  liave  seen,  the  cer- 
tificates may  have  been  here  for  years  and  this  is  true  of  the 
money  also,  for  it  belonged  to  a  broker  who  carried  on  busi- 
ness at  his  office  in  the  city  of  New  York.  There  was  an 
exchange  of  certificates  for  money  made  in  this  state,  without 
the  transportation  of  either  from  another  state,  as  we  must 
presume  from  the  record.  This  was  commerce  but  not  inter- 
state commerce,  because  no  property  moved  from  one  state 
to  another.  It  was  not  commerce  among  states,  within  the 
meaning  of  the  Constitution,  as  we  read  it.  The  fact  that 
both  actors  in  the  transaction  were  non-residents  has  no  bear- 
ing on  the  question,  for  commerce  among  the  states  does  not 
depend  on  the  residence  of  the  parties  but  on  the  interchange 
of  property  between  diflFerent  states.  The  exchange  in  ques- 
tion was  made  here,  the  property  exchanged  was  situated  here 
and,  so  far  as  we  are  advised,  nothing  was  brought  into  or 
taken  out  of  the  state  in  order  to  make  the  excliange,  or  as  the 
result  of  the  exchange  as  made.  The  fact  that  the  certificates 
were  issued  by  foreign  corporations,  operating  railroads  in 
other  states,  did  not  involve  the  movement  of  property  from 
one  state  to  another,  any  more  than  if  A  grants  to  B  lands 
in  Kansas  by  a  deed  given  in  this  state.  The  stockholder's 
interest  in  the  foreign  corporation  could  not  be  brought  into 
the  state  of  New  York  and  the  certificates,  which  represent 
that  interest,  are  presumed  to  have  had  a  taxable  situs 
here. 

The  discussion  of  this  point  has  proceeded  thus  far  on  the 
theory  that  the  tax  is  in  substance  a  tax  on  property,  but,  as 
we  have  held,  it  is  in  fact  a  tax  only  on  the  privilege  of  trans- 
fer. But  it  is  insisted  that  a  tax  on  the  privilege  of  trans- 
ferring certificates  issued  by  foreign  corporations,  when  the 
transfer  though  made  here  is  between  non-residents,  tends  to 
prevent  freedom  of  commercial  intercourse  and,  hence,  is  a 
restraint  upon  interstate  commerce.  The  direct  effect  of  a  tax 
on  the  privilege  of  making  a  contract  in  this  state,  to  be  per- 
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formed  in  this  stnte,  does  not  infringe  npon  interstate  com- 
merce because  it  does  not  involve  tlie  'movement  of  property 
between  states.  Should  the  indirect  effect  be  regarded  as  a 
restraint  upon  interstate  commerce?  If  so,  where  is  the 
application  of  the  principle  to  stop,  for  if  pushed  to  its  logical 
conclusion  the  states  will  be  prevented  from  managing  their 
own  affairs.  Tlie  commerce  clause  was  not  intended  to  hamper 
state  legislation,  even  if  the  indirect  result  should  remotely 
affect  commerce  "  among  the  several  states."  It  was  not 
designed  to  hinder  the  preservation  of  order  or  the  procure- 
ment of  means  to  that  end  by  the  taxation  of  transfers 
made  within  the  state,  even  if  they  are  from  one  non-resi- 
dent to  another  and  indirectly  touch  property  without  the 
state.  It  is  tlie  regulation  of  commerce  that  is  impli- 
edly forbidden  and  the  regulation  of  commerce  does  not 
include  everything  distantly  connected  therewith.  Remote 
and  indirect  results  do  not  interfere  with  interstate  commerce. 
A  homely  illustration  will  show  my  meaning.  Two  boys 
trade  knives,  that  is  commerce  in  its  simplest  form.  If  they 
live  on  opposite  sides  of  a  state  line  and  the  bargain  is  made 
on  one  side  but  delivery  on  the  other,  it  is  interetate  com- 
merce. If  one  of  them  is  flogged  for  it,  that  is  not  interfer- 
ence with  interst^jte  commerce,  even  if  it  discourages  inter- 
state traffic.  This  example  is  not  used  to  belittle  an  impor- 
tant subject,  but  to  illustrate  tlie  fact  that  the  indirect  effect 
of  state  action  is  not  proliibited,  unless  it  discriminates  against 
persons  or  property  from  other  states,  or  necessarily  has  the 
effect  of  touching  interstate  commerce  in  some  substantial 
way.  A  tax  on  the  transportation  of  persons  or  property 
between  states,  or  on  the  business  of  carrying  it  on,  is  direct 
it  its  effect  and  is  a  tax  on  commerce,  but  in  a  recent  case, 
which  held  that  a  cab  service  maintained  by  a  railroad  for  the 
use  of  interstate  passengers  is  not  interstate  commerce,  it  was 
said  :  "  Many  things  have  more  or  less  close  relation  to  inter- 
state commerce,  which  are  not  properly  to  be  regarded  as  a 
part  of  it.  If  the  cab  which  carries  the  passengers  from  the 
hotel  to  the  ferry  landing  is  engaged  in  interstate  transporta- 
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tion,  why  is  not  the  porter  who  carries  the  traveler's  trunks 
from  his  room  to  the  carriage  also  so  engaged  ?  If  the  cab 
service  is  interstate  transportation,  are  the  drivers  of  tlio  cabs 
and  the  dealers  who  supply  hay  and  grain  for  the  horses  also 
engaged  in  interstate  commerce  ?  And  wliere  will  the  limit 
be  placed  ? "  (mw  York  ex  rel  P.  R,  R,  Co.  v.  Enigkt,  192 
U.  S.  21,  affirming  People  ex  reh  Penn.  R.  R.  Co.  v.  Knigkt^ 
171  N.  Y.  354.) 

While  interstate  commerce,  as  such,  cannot  be  taxed  at  all, 
the  property  employed  therein  may  he  taxed,  even  if  it  is 
used  to  facilitate  interstate  traffic,  such  as  the  rolling  stock  of 
a  foreign  railroad  corporation  running  cars  into  one  state  from 
another.  {Pullman  Palace  Car  Co.  v.  Pennsylvania^  141 
TJ.  S.  18.)  In  deciding  this  case  the  court  said:  "There  is 
nothing  in  the  Constitution  or  laws  of  the  United  States 
which  prevents  a  state  from  taxing  peisonal  property,  employed 
in  interstate  or  foreign  commerce,  like  other  personal  property 
within  its  jurisdiction.  (Citing  Delaware  R,  R.  TaXy  18 
Wall.  206,  232;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,464; 
Gloucester  Ferry  Co,  v.  Penn.,  114  U.  S.  196,  206,  211 ; 
Western  Union  Telegraph  Co.  v.  Attorney- General  of  Mass. ^ 
125  U.  S.  530,  549 ;  Marye  v.  Baltimore  <&  Ohio  R.  R.  Co., 
127  U.  S.  117,  124;  LeUup  v.  MohiU,  127  U.  S.  640,  649.)" 
A  railroad  company  engaged  in  interstate  commerce  and  oper- 
ating a  railroad  lying  partly  within  and  partly  without  a  state 
"is  liable  to  pay  an  excise  tax  accoiding  to  the  value  of  the 
business  done  in  the  state."  {Maine  v.  Grand  Tru7ik  Ry. 
Cb.,  142U.  S.  217.) 

A  state  cannot  regulate  interstate  commerce,  for  Congress 
only  has  that  power,  but  as  it  can  tax  property  employed 
therein  the  same  as  all  other  property,  it  can  tax  the  privilege 
of  transferring  such  property,  provided  it  treats  non-residents 
the  same  as  residents  and  subjects  all  transfers  in  the  same 
class  to  the  same  tax.  If  there  is  no  discrimination  in  favor 
of  domestic  commerce,  there  is  no  attack  on  interstate  com- 
merce, for  the  indirect  effect  of  such  a  tax  is  no  greater 
than  one  laid  on  property  used  therein.  Taxation  of  a  tele- 
graph company,  doing  an  interstate  business,  upon  its  prop- 
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ertj  within  the  state  is  valid,  but  a  statute  authorizing  an 
injunction  to  restrain  the  company  from  transacting  business 
until  an  overdue  tax  is  paid,  is  invalid,  because  it  interferes 
with  an  act  of  Congress  relating  lb  post  roads.  Tlie  tax  did 
not  interfere,  as  the  result  was  indirect,  but  the  injunction 
did,  because  it  was  direct  in  its  effect.  (  Western  Ufiion  Tel. 
Co.  V.  MassachiLsettSy  125  U.  S.  530.) 

A  tax  on  the  right  to  engage  in  interstate  commerce,  as  by 
a  commercial  traveler,  was  held  void  as  an  attempt  to  regulate 
a  subject  under  Federal  control,  but  that  is  quite  different  in 
principle  from  a  tax  on  all  transfers  of  a  certain  kind  of  prop- 
erty, which,  like  all  other  property',  may  at  times  enter  into 
interstate  transactions,  but  is  not  peculiar  thei*eto.  {Eobhins 
V.  Shelby  County,  120  U.  S.  489.)  The  tax  before  us  is  not 
on  the  transfer  of  stock  in  foreign  corporations,  but  on  tlie 
transfer  of  stock  in  all  corporations.  "  A  uniform  tax  imposed 
by  a  state  on  all  sales  made  in  it,  whether  they  be  made  by  a 
citizen  of  it  or  a  citizen  of  some  other  state,  and  whether  the 
goods  sold  are  the  produce  of  the  state  enacting  the  law  or  of 
some  other  state,  is  valid,"  because  "  there  is  no  attempt  to 
discriminate  injuriously  against  the  products  of  other  states 
or  the  rights  of  their  citizens,  and  the  case  is  not,  therefore, 
an  attempt  to  fetter  commerce  among  the  states,  or  to  deprive 
the  citizens  of  other  states  of  any  privilege  or  immunity  pos- 
sessed by  the  citizens  of"  the  state  in  question.  {Woodruff 
V.  Parham,  8  Wall.  123,  140;  Brown  v.  Houston,  114  U.  S. 
622;  Emert  v.  Ifissouri,  156  IT.  S.  297;  American  Steel  <& 
Wire  Co,  v.  Sjjeed,  192  IT.  S.  500.) 

So  a  tax  on  all  meat-packing  houses  in  a  state,  or  on  the 
agents  thereof,  is  valid  although  some  do  an  interstate  as  well 
as  a  domestic  business.  {Armour  Packing  Co,  v.  I^acey,  200 
U.  S.  232 ;  Kehrer  v.  Stewart,  197  U.  S.  60.)  A  tax  on  the 
gross  commissions  of  brokers  derived,  wholly  in  one  instance 
and  partly  in  another,  from  sales  made  in  behalf  of  many 
non-resident  principals  who  shipped  goods  from  without  the 
state  for  sale,  was  held  to  affect  interstate  commerce  only  so 
"  incidentally  and  remotely  as  not  to  amount  to  a  regulation  " 
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thereof.  {Ficklen  v.  Shelby  County^  145  U.  S.  1.)  Where 
tlie  business  of  the  brokers  was  not  general,  with  the  right  to 
engage  in  all  kinds,  but  was  in  terms  limited  to  specific,  non- 
resident principals,  the  effect  was  held  to  be  direct  and  the 
tax  void.  {Stockard  v.  Morgan,  185  U.  S.  27,  37.)  The 
cases  distinguish,  carefully  and  critically,  between  direct 
and  remote  results  and  with  reason,  for  the  Constitution  is 
not  sensitive  to  clouds  on  the  horizon  but  to  clouds  overhead. 
In  the  nature  of  things  every  slight  and  incidental  conse- 
quence of  state  action  does  not  constitute  state  regulation,  for 
this  would  lead  to  sad  confusion  and  leave  the  subject  in  per- 
petual doubt.  Attention  should*  be  paid  to  the  interests  of 
the  state  as  well  as  those  of  tlie  nation  and  a  construction  just 
to  both  should  be  adopted.  The  legislative  power  of  the  state 
should  not  be  shackled,  and  the  commerce  clause  of  the  Con- 
stitution should  not  bo  frittered  away  by  extreme  views  in 
either  direction.  Immaterial,  indirect  and  remote  effects 
should  be  ignored  and  substantial  results  alone  considered. 
As  Mr.  Justice  Peckham  recently  said  :  "  The  effect  upon  the 
commerce  spoken  of  must  be  direct  and  proximate.  {N,  Y,y 
Z.  E.  i&  W,  R,  R.  Co.  V.  Penn.,  158  U.  S.  431,  439.)  An 
agreement  may  in  a  variety  of  waj's  affect  interstate  com- 
merce, just  as  state  legislation  may,  and  yet,  like  it,  be  entirely 
valid,  because  the  interference  produced  by  the  agreement  or 
by  the  legislation  is  not  direct."  {Hopkins  v.  United  States^ 
171  U.  S.  578,  594,  citing  Sherlock  v.  AUinrj,  93  U.  S.  99, 103 ; 
United  States  v.  E.  C.  KnigJit  Co.,  156  U.  S.  1,  16;  Pitts- 
hu7*g  i&  Southern  Coal  Co,  v.  Louisiana,  156  U.  S.  590,  597; 
Transportation  Co,  v.  Parkershurg,  107  U.  S.  691 ;  Ficklen 
V.  Shelhy  County,  145  TJ.  S.  1.) 

The  principles  governing  interstate  commerce  are  in  process 
of  development,  and,  as  is  usually  true  in  evolving  the  law 
out  of  many  complicated  cases,  the  treatment  by  the  courts 
has  not  always  been  uniform  or  consistent.  We  think,  how- 
ever, that  the  weight  of  authority  regards  state  legislation, 
which  treats  all  persons,  all  property  and  all  transfers  of  the 
same  class  in  the  same  way  under  the  same  circumstances. 
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and  wliicli  does  not  directly  or  materially  touch  interstate 
commerce,  as  not  amounting  to  state  regulation.  While 
restraint  by  the  state  is  regulation  by  the  state,  it  mnst  be 
direct  or  substantial  to  have  that  effect,  and  the  statute  under 
consideration  falls  under  neither  head.  The  question  is  not 
whether  the  statute  is  wise,  but  whether  it  is  valid,  and  we 
think  it  is  valid. 

The  order  appealed  from  should  be  affirmed. 

CuLLEN,  Ch.  J.,  O'Brien,  Haioht,  Werner,  Willard 
Bartlett  and  IIisccx^k,  J  J.,  concur. 

Order  affirmed. 


Max  Bachman,  Respondent,  v.  Charles  H.  Harrington, 
as  President  of  the  Rochester  Musicians'  Protective 
AssooiAiioN,  Appellant. 

1.  Injunction.  A  court  of  equitj'  has  kg  inherent  absolute  power  to 
grant  interlocutory  injunctions  —  that  authority  must  be  found  in  the 
Code  of  Civil  Procedure. 

2.  Mandatouy  Injunction  — Code  Civ.  Pro.  §^  603,  804.  While 
under  the  Code  of  Civil  Procedure  it  is  within  the  power  of  a  court,  of 
equity,  in  proper  cases,  to  issue  nmndjitory  injunctions,  such  power  is 
not  unlimited,  and  when  the  exercise  of  such  power  exceeds  the  limit,  it 
is  not  a  mere  error,  but  void  as  without  jurisdiction. 

3.  Same.  Where  the  complaint  presents  a  case  showing  or  tending  to 
show  that  affirmative  action  by  the  defendant  of  a  temporary  character  is 
nece  sary  to  preserve  the  status  of  the  parties,  then  a  mandatory  injunc- 
tion may  be  granted;  but  if  there  be  neither  proof  nor  allegation  to  that 
effect,  and  the  act  sought  to  be  enforced  is  not  continuous  in  its  character, 
but  solely  the  one  sought  to  be  decreed  by  final  judgment,  then  the  issu- 
ing of  a  preliminary  mandatory  injunction  is  without  authority. 

4.  Violation  of  Vohj  Oudku  Not  Pcntshable  as  pou  a  Civil  Con- 
tempt. Where  the  main  object  of  an  action  by  a  suspended  member  of  a 
voluntary  association  is  to  compel  his  reinstatement  as  a  member  in  good 
standing,  the  court  has  no  power  to  grant  an  interlocutory  injunction 
requiring  his  reinstatement;  and  in  a  proceeding  to  punish  as  for  a  civil 
contempt  the  violation  of  such  injunction,  the  lack  of  authority  to  grant 
it  is  a  complete  defense. 

Bachnuin  v.  Harrington,  108  App.  Div.  357,  reversed. 

(Submitted  March  2,  1906;  decided  April  17,  1906.) 
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AppfLAL,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourtli  judicial  depart- 
ment, entered  October  11,  1905,  which  affirmed  an  order  of 
Special  Term  adjudging  the  defendant  guilty  of  contempt  of 
court  and  punishing  him  therefor. 

Tlie  questions  certified  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

George  D,  Forsyth  for  appellant.  The  order  directing  the 
reinstatement  of  plaintiff  into  membership  in  the  defendant's 
association  was  void,  and  the  first  question  submitted  should 
be  answered  in  tlie  affirmative.  {Peopls  ex  rel.  Johnson  w 
JV.  F.  r.  Exchange,  149  N.  Y.  401 ;  Lewis  v.  WiUon,  121 
N.  Y.  284 ;  Bachman  v.  Ailjeter^  64  How.  Pr.  442 ;  Fargo 
V.  N,  Y,  ib  N.  F.  R.  R.  Co,,  52  N.  Y.  S.  K.  205 ;  Stswart 
V.  Pahner,  74  N.  Y.  191 ;  Dartmouth  College  Case^  4  Wheat. 
519 ;  R,  L,  Co.  v.  Frie  Ry,  Co.,  20  N.  J.  Eq.  379  ;  Spears  v. 
Mattheios,  ^^  N.  Y.  127;  Scott  v.  McNeal,  154  TJ.  S.  34; 
Jackson  v.  Bunnell,  113  N.  Y.  216.) 

Hugh  J.  O^Brien  for  respondent.  The  first  question  cer- 
tified should  be  answered  in  the  negative.  {People  v.  Sturte- 
vant,  9  N.  Y.  263 ;  F  Ry.  Co.  v.  Ramsey,  45.  N.  Y.  637 ; 
People  V.  Bergen.,  53  N.  Y.  404 ;  Paly  v.  Amberg,  126  K  Y. 
490;  Matter  of  Leggat,  47  App.  Div.  381 ;  Stolts  v.  TusTca, 
82  App.  Div.  81 ;  People  v.  Marr,  83  App.  Div.  422 ;  People 
ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252 ;  Ketchum 
V.  Fdwards,  153  N.  Y.  534;  Sheffield  v.  Cooper,  21  App. 
Div.  518.) 

Cullen,  Ch.  J.  The  plaintiff,  a  member  of  the  Rochester 
Musicians'  Protective  Asvsociation,  an  unincorporated  associa- 
tion, was  sus[)ended  from  his  membership.  Thereupon  he 
brought  this  action  against  tlie  defendant,  as  president  of  the 
association,  alleging  the  illegality  of  the  action  of  the  associa- 
tion which  resulted  in  his  suspension  and  prayed  judgment 
for  a  mandatory  injunction  ordering  that  he  be  reinstated  as  a 
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member  in  good  standing  and  restraining  the  defendant  from 
taking  further  steps  towards  the  prosecntion  of  the  plaintiff 
and  from  suspending  or  expelling  him,  and  from  denying  to 
him  any  of  the  benefits  of  membership  in  the  association  and 
preventing  or  attempting  to  prevent  members  of  the  asso- 
ciation by  threats,  persuasion,  speecli,  writing  or  otherwise, 
from  working  with  or  for  the  plaintiff,  and  also  for  damages 
on  account  of  his  suspension.  On  this  verified  complaint  an 
injunction  was  granted;  tlie  injunction  order,  the  disobedi- 
ence of  which  is  the  subject  of  this  proceeding,  was  granted 
by  a  judge  of  the  court  exparte^  but  with  an  order  to  show 
cause  why  it  should  not  be  continued.  The  material  part  of 
the  order  is  the  following  :  "  That  he,  they  (agents,  servants, 
etc.)  and  each  and  every  one  of  them  do  absolutely  desist  and 
refrain  from  denying  to  the  plaintiff  any  of  the  benefits  of 
membership  in  said  Rochester  Musicians'  Protective  Associa- 
tion, from  suspending  or  expelling  the  plaintiff,  from  taking 
further  steps  towards  the  prosecution  of  the  plaintiff  for  the 
alleged  violation  of  Article  13,  Section  14,  of  the  By-laws  of 
said  Association,  from  preventing  or  attempting  to  prevent 
members  of  said  Association  by  threat,  persuasion,  speech, 
writing  or  otherwise  from  working  with  or  for  the  plaintiff  in 
his  profession,  from  preventing  or  attempting  to  prevent  the 
plaintiff  obtaining  work  in  his  profession,  from  threatening 
other  members  of  said  Association  with  expulsion,  suspension 
or  fines  if  they  work  for  or  with  the  plaintiff ;  and  on  motion 
of  O'Brien  &  O'Brien,  plaintiff's  attorneys,  the  defendant  as 
President  of  said  Rochester  Musicians'  Protective  Association, 
it  is  further 

"  Ordered^  under  the  penalties  by  law  prescribed,  that  he 
immediately  reinstate  said  plaintiff  as  a  member  in  good  stand- 
ing of  said  Rochester  Musicians'  Protective  Association ;  and 
that  the  defendant  as  such  President  take  no  steps  whatever 
to  deny  to  said  plaintiff  all  and  every  privilege  of  memberahip 
in  said  Association  pending  the  further  order  of  this  court  in 
the  premises ;  and  let  the  defendant  show  cause  at  a  Special 
Term  of  this  court,  to  be  held  at  the  Court  House,  in  the  City 
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of  Rochester,  on  the  6th  day  of  May,  1905,  why  the  injunc- 
tion order  herein  granted  should  not  be  continued  pending 
the  determination  of  this  action.     Dated  May  3,  1905." 

Thereafter  the  plaintiflE  instituted  tliese  proceedings  to  pun- 
ish the  defendant  for  contempt  on  affidavits  tending  to  sliow 
that  the  defendant  liad  violated  the  injunction  order  in  manj' 
respects.  Counter  affidavits  were  submitted  by  the  defendant. 
The  learned  Special  Term  acquitted  the  defendant  of  the 
charge  of  disobedience  in  every  respect  but  one.  As  to  the 
exception,  it  found  that  the  "  defendant  wholly  failed, 
neglected  and  refused  to  reinstate  the  plaintiff  as  a  member 
in  good  standing  of  said  defendant  association  in  violation  of 
said  order."  It  also  found  that  such  disobedience  prejudiced 
the  rights  of  the  plaintiff  and  imposed  a  fine  upon  the  defend- 
ant of  the  sum  of  $160,  to  be  paid  to  the  plaintiff  as  indemnity. 
This  order  was  affirmed  by  the  Appellate  Division,  which  has 
allowed  an  appeal  to  this  court  and  certified  two  questions : 
^^  First.  Was  that  portion  of  the  original  injunction  order 
granted  by  a  Justice  of  the  Supreme  Court  on  the  third  day 
of  May,  1905,  which  required  tlie  defendant  association  imme- 
diately to  reinstate  the  plaintiff  as  a  member  in  good  standing, 
void  ?  Second,  Can  the  defendant,  an  unincorporated  asso- 
ciation, be  convicted  of  a  contempt  of  court  upon  the  facts 
appearing  in  the  record  herein  f " 

It  is  to  be  first  observed  that  the  proceeding  before  us  is  to 
punish  the  defendant,  not  for  a  criminal  contempt,  but  for  a 
civil  contempt.  In  the  first  class  of  contempts  punishment  is 
imposed  for  tlie  outrage  on  the  majesty  of  the  law  and  the 
authority  of  the  court,  and  any  fine  goes  to  the  people.  In 
the  second  case  the  proceeding  is  instituted  for  the  violation  of 
the  private  right,  and  a  fine  is  imposed  to  be  paid  to  the  plain- 
tiff as  indemnity  for  the  violation  of  that  right.  {People  ex  rel. 
Munsell  v.  Court  of  Oner  and  Terminer^  101  N.  Y.  245.) 
Therefore,  accepting  to  its  fullest  extent  the  doctrine  declared 
in  People  ex  rel,  Gaynor  v.  MeKaiie  (78  Plun,  154),  of  the 
power  of  the  court  to  punish  as  for  a  criminal  contempt  the 
violation  of  an  injunction  order,  even  though  the  complaint 
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fails  to  state  a  good  cause  of  action,  that  doctrine  has  no 
application  to  the  present  case.  Of  course,  the  question 
before  us  is  as  to  the  power  of  the  court,  not  as  to  tlie  pro- 
priety of  its  action.  If,  on  the  papers  presented,  the  court 
had  autliority  to  make  the  order  that  tlie  defendant  forthwith 
reinstate  the  plaintiff  as  a  member  of  the  association,  tliough 
it  erred  in  making  the  order,  the  defendant  was  properly 
convicted.  But  if  the  court  liad  no  authority  to  make  that 
order,  then  the  defendant  should  not  be  punished.  It  is  well 
settled  by  repeated  decisions  of  this  court  that  in  this  state 
a  court  of  equity  has  no  inherent  absolute  power  to  grant 
interlocutory  injunctions,  but  that  authority  therefor  must 
be  found  in  the  Code  of  Civil  Procedure.  {FeUows  v. 
Heermansy  13  Abb.  Pr.  [N.  S.]  9 ;  Spears  v.  Mathews,  66 
N.  T.  128 ;  Erie  Ry,  Co.  v.  Ramsey,  45  N.  T.  637;  People 
ex  rel,  Morris  v.  Randall,  73  N.  Y.  416 ;  Gardner  v.  Gard- 
ner, 87  N.  Y.  18 ;  Jackson  v.  Bunnell,  113  N.  Y.  216 ;  People 
ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252.)  The  sub- 
ject is  regulated  by  sections  603  and  604  of  the  Code  of 
Civil  Procedure,  which  provide :  "  §  603.  Injunction,  when 
the  right  thereto  depends  upon  the  nature  of  the  action. 
Where  it  appears,  from  the  complaint,  that  the  plaintiff 
demands  and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  com- 
mission or  continuance  of  which,  during  the  pendency  of  the 
action,  would  produce  injury  to  the  plaintiff,  an  injunction 
order  may  be  granted  to  restrain  it.  The  case,  provided  for 
in  this  section,  is  described  in  this  act  as  a  case  where  the 
right  to  an  injunction  depends  upon  the  nature  of  the  action. 
§  604.  When  the  right  thereto  depends  upon  extrinsic  facts. 
(Amended  by  ch.  416  of  1877.)  In  either  of  the  following 
cases  an  injunction  order  may  also  be  granted  in  an  action : 
1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffer- 
ing to  be  done,  or  threatens,  or  is  about  to  do,  or  to  procure, 
or  suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the  action,  and  tending  to 
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render  the  judgment  ineffectual,  an  injunction  order  may  be 
granted  to  restrain  him  therefrom. 

"  2.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing tlie  pendency  of  the  action,  threatens,  or  is  about  to  remove, 
or  to  dispose  of  his  property,  with  intent  to  defraud  the  plain- 
tiff, an  injunction  order  may  be  granted,  to  restrain  the 
removal  or  disposition."  In  the  present  case  the  defendant 
being  a  voluntary  association,  the  action  for  reinstatement 
was  properly  brought  in  equity,  though  as  to  a  corporation 
the  remedy  would  be  by  mandamus.  But  reinstatement  in 
the  association  was  the  final  relief  sought.  So  far  as  the  com- 
plaint sought  to  restrain  the  enforcement  of  his  suspension 
against  the  plaintiff,  the  case  falls  within  section  603,  and  the 
court  had  power  to  restrain  by  temporary  injunction  the  same 
acts  which,  were  the  plaintiff  successful,  would  be  restrained 
by  a  final  judgment,  but  that  in  no  way  includes  reinstate- 
ment, which  so  far  from  being  restrained  would  be  enforced  by 
the  final  judgment.  No  authority  for  the  order  of  reinstate- 
ment is  to  be  found  in  the  first  subdivision  of  section  604, 
because  tliat  is  confined  to  the  commission  of  acts  which 
tend  to  render  the  judgment  ineffectual.  The  second  sub- 
division is  not  relevant  to  the  subject  before  us.  While, 
however,  the  language  of  the  Code  in  terms  authorizes  an 
injunction  only  against  the  commission  of  acts,  still  it  is 
doubtless  within  the  power  of  a  court  of  equity  in  proper 
cases  to  issue  mandatory  injunctions,  and  the  provisions 
of  the  Code  should  not  be  so  strictly  construed  as  to  deny 
that  power  in  any  case.  But  while  such  power  may  exist 
it  is  by  no  means  unlimited,  and  when  it  exceeds  the  limit 
it  is  not  a  mere  error,  but  void  as  without  jurisdiction. 
It  has  been  well  said  by  Judge  Cooley  :  "  The  court  of  chan- 
cery has  no  more  power  than  any  other  to  condemn  a  man 
unheard,  and  to  dispossess  him  of  i^ro^Qvij  prima  facie  his, 
and  hand  over  its  enjoyment  to  another  on  an  ex  parte  claim 
to  it."  {Arnold  v.  Bright^  41  Mich.  207.)  So  in  an  action 
for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate  the  court  doubtless  may  restrain  the  defendant  pending 
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the  action  from  conveying,  incumbering  or  in  any  way  dis- 
posing of  tlie  subject  of  the  suit,  but  an  ex  parte  order  that 
the  defendant  forthwith  convey  the  premises  to  the  plaintiflE, 
even  though  phrased  in  the  form  of  an  injunction  restrain- 
ing him  from  refusing  to  forthwith  make  the  conveyance,  in 
my  opinion  would  be  not  merely  erroneous,  but  absolutely 
void.  On  the  otlier  hand,  in  the  case  of  a  threatened  viola- 
tion of  a  contract  continuous  in  its  character,  such  as  a  con- 
tract to  furnish  water  or  light  during  a  term,  the  defend- 
ant might  be  restrained  from  failing  to  supply  water  or 
light  during  the  pendency  of  the  litigation.  The  essential 
diflEerence  between  the  two  classes  of  cases  and  the  nature 
and  function  of  an  interlocutory  injunction  are  well  stated 
by  Judge  Taft  of  the  United  States  Circuit  Court  in 
Toledo^  eto.f  H.  Co.  v.  Pennsylvcmia  Company  (54  Fed. 
flep.  730) :  "  The  office  of  a  preliminary  injunction  is  to  pre- 
serve the  statics  quo  until,  upon  final  hearing,  the  court  may 
grant  full  relief.  Generally  this  can  be  accomplished  by  an 
injunction  prohibitory  in  form,  but  it  sometimes  happens 
that  the  status  qtw  is  a  condition  not  of  rest,  but  of  action, 
and  the  condition  of  rest  is  exactly  what  will  iiifliet  the  irre- 
parable injury  upon  complainant,  which  he  appeals  to  a  court 
of  equity  to  protect  him  from.  In  such  a  case  courts  of 
equity  issue  mandatory  writs  before  the  case  is  heard  on  its 
merits."  To  that  doctrine  I  express  my  full  assent.  There- 
fore, where  the  complainant  presents  a  case  showing  or  tend- 
ing to  show  that  affirmative  action  by  the  defendant,  of  a  tem- 
porary character,  is  necessary  to  preserve  the  status  of  the 
parties,  then  a  mandatory  injunction  may  be  granted.  But 
if  there  be  neither  proof  nor  allegation  to  that  effect  and 
the  act  sought  to  be  enforced  is  not  continuous  in  its  char- 
acter, but  solely  the  one  sought  to  be  decreed  by  final 
judgment,  then  the  issuing  of  a  preliminary  mandatory 
injunction  is  without  authority.  In  the  present  case  the 
strictly  injunctive  provisions  of  the  order  alleged  to  be  vio- 
lated were  of  the  broadest  and  most  sweeping  character. 
The  defendant  was   enjoined  from  denying  "to  the  plain- 


1906.]  Bachman  v.  Harrington.  465 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Ccllen,  Ch.  J. 

tiff  any  of  the  benefits  of  membersliip  in  said  association 
*  *  *  from  preventing  or  attempting  to  prevent  mem- 
bers of  the  association  by  threat,  persuasion,  speech,  writ- 
ing or  otherwise  from  working  with  or  for  tlie  plaintiff  in  his 
profession,  from  preventing  or  attempting  to  prevent  the 
plaintiff  from  obtaining  work  in  his  profession."  The  injunc- 
tion to  this  extent  was  within  the  power  of  the  judge  to 
grant,  and  it  operated  during  its  continuance  to  nullify  the 
suspension  of  the  plaintiff.  The  defendant,  however,  has 
been  acquitted  of  any  violation  of  these  provisions  of  the 
order,  and  he  has  been  punished  solely  for  failure  '*  to  reinstate 
the  plaintiff  as  a  member  in  good  standing."  What  the  defend- 
ant was  to  do  to  effect  such  a  result  is  not  stated  in  the  order. 
On  the  motion  to  punish  for  contempt,  the  plaintiff  produced 
the  by-laws  of  the  association,  in  which  is  found  the  follow- 
ing provision :  "  Section  1.  Any  member  having  resigned,  or 
been  erased,  or  expelled,  from  this  association,  can  again 
become  an  active  member  only  by  reinstatement  at  a  regular 
meeting  or  a  special  meeting  called  for  the  purpose,  and  by 
having  a  vote  of  two-thirds  of  the  members  present.  *  *  * 
Any  member  who  may  have  resigned  and  wishes  to  be  rein- 
stated can  make  application  to  the  secretary  in  writing."  It 
is  for  failure  to  take  action  under  these  provisions  that  the 
defendant  has  been  punished.  As  already  said,  this  was  the 
very  relief  that  the  plaintiff  sought  to  obtain  by  a  final 
judgment.  Had  the  defendant  complied  witli  the  order  of 
the  judge,  the  plaintiff  might  have  discontinued  the  action, 
or  let  it  go  against  him  by  default,  for  he  would  have 
obtained  all  he  sought  except  damages.  True,  the  plain- 
tiff might  have  been  subsequently  tried  and  expelled  from 
the  association,  but  in  that  respect  his  case  would  in  nowise 
differ  from'  that  of  any  other  member  of  the  association. 
Being  a  member  in  good  standing,  charges  again  would 
have  to  be  preferred  against  him  and  he  would  be  again 
entitled  to  a  trial.  Counsel  for  the  appellant  urges  that  the 
order  directed  only  a  temporary  reinstatement  pending  trial 
or  hearing.  It  is  a  sufficient  answer  to  this  to  say  that  such 
30 
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are  not  the  terms  of  tlie  order.  It  directs  reinstatement 
unqualified.  Nor  is  there  any  provision  in  the  by-laws  for  a 
reinstatement  of  a  temporary  character,  or  any  procedure  with 
refsrence  to  it  prescribed.  So  far  as  what  is  termed  a  tempo- 
rary reinstatement  is  involved,  that  was  eflfected  by  the  order 
of  the  court  which  enjoined  the  defendant  from  denying  the 
plaintiff  any  of  the  benefits  of  membersliip.  As  long  as  the 
defendant  complied  with  this  provision  the  plaintiff  was  sub- 
stantially reinstated. 

It  is  suggested  by  counsel,  based  on  a  statement  in  the  affi- 
davit of  the  defendant  in  answer  to  the  proceedings  to  punish 
him  for  contempt,  that  members  of  the  union  would  not  work 
with  the  plaintiff  unless  he  was  actually  reinstated,  even 
though  the  association  should  recognize  his  rights  a,nd  obey 
the  injunction  of  the  court.  There  is  no  suggestion,  liowever, 
of  this  character  to  be  found  in  the  complaint  on  which 
exclusively  the  injunction  was  granted.  If  there  had  boen 
presented  any  proof,  or  even  if  there  were  an  allegation  in 
the  complaint  that  a  mere  restraining  order,  however  fully 
obeyed,  would  be  practically  inoperative  to  maintain  the 
status  of  the  plaintiff  unless  accompanied  by  a  temporary 
reinstatement  in  the  association  and  the  court  or  judge  had 
ordered  a  temporary  reinstatement  pending  the  hearing  or 
trial,  a  different  question  would  be  presented.  There  is  no 
such  question,  however,  in  the  present  case.  Indeed,  if  the 
defendant  or  the  association  which  he  represented  had  assumed 
to  make  some  qualified  or  limited  reinstatement  of  the  plain- 
tiff his  liability  to  punishment  for  contempt  would  have  been 
the  same  as  at  present  for  he  would  have  failed  to  comply 
with  the  mandate  of  the  court.  True,  had  he  done  so  the 
court  might  have  looked  on  his  offense  more  leniently.  That, 
however,  would  have  been  merely  a  matter  of  fa  tor.  There 
is  presented  to  us  in  this  case  not  the  question  of  favor  but 
of  legal  right. 

If  the  court  had  no  authority  to  grant  the  order  which 
the  defendant  is  charged  with  violating,  that  he  cannot  be 
punished  as  for  a  civil  contempt  is  settled  by  authority,  what- 
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ever  may  be  the  rule  in  the  ease  of  a  criminal  contempt. 
{Peoj)le  ex  rel.  Morris  v.  liandall^  supra;  Gardner  v. 
Gardner^  supra ;  People  ex  rel.  Cauffman  v.  Van,  Buren^ 
supra.)  Ill  Matter  of  Sawyer  (124  U.  S.  200)  the  Supreme 
Court  of  the  United  States  held  that  an  injunction  granted 
by  the  Circuit  Court  of  the  United  States  to  restrain  the  city 
authorities  from  removing  a  police  judge  was  absolutely  void, 
because  a  court  of  equity  had  no  authority  to  restrain  the 
removal  of  a  public  oflBlcer,  and  discharged  the  defendants  on 
habeas  corpus.  The  foregoing  views  render  it  unnecessary  to 
consider  the  second  question  certified  to  this  court. 

The  orders  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed  and  the  motion  to  punish  for  con- 
tempt denied,  with  costs  in  this  court  and  ten  dollars  costs  of 
motion.  The  first  question  certified  should  be  answered  in 
the  affirmative.     The  second  need  not  be  answered. 

O'Brien,  II.vioht,  Vann,  Werner  and  Willabd  Bartlett, 
JJ.,  concur  ;  Hiscook,  J.,  not  sitting. 

Orders  reversed,  etc. 


Anne  McCormack,  Respondent,  v,  Charles  E.  Coddington 
et  al.,  Respondents,  and  The  People  of  the  State  of 
New  York,  Appellant. 

1.  Escheat  —  Failure  to  File  Declaration  of  Citizenship  by 
Alien  Heir.  Under  section  4  of  chapter  115  of  the  Laws  of  1845  (amd. 
L.  1874,  oh.  261;  L.  1875,  eh.  38)  an  alien  inheriting  real  estate  from  a 
citizen  could  hold  it  as  against  the  state  only  by  making  and  filing  a 
deposition  or  affirmation  of  his  intention  to  become  a  citizen,  as  required 
by  the  first  section  of  the  act.  A  failure  to  file  such  declaration  rendered 
his  title  liable  to  forfeiture  during  life  by  the  state  in  proceedint»s  tobe  taken 
for  that  purpose ;  upon  his  death  without  having  filed  such  declaration,  the 
fact  that  the  state  failed  in  his  lifetime  to  take  such  proceedings  did  not 
constitute  a  waiver  or  loss  of  its  rights  and  permit  him  to  transmit  his 
title  by  inheritance  to  a  citizen  heir  ;  but  his  death  ii)so  facto  worked  an 
immediate  escheat  to  the  state,  no  proceedings  on  its  part  having  been 
necessary  to  effect  it,  and,  therefore,  in  the  absence  of  any  legislation 
authorizing  it,  the  title  of  such  heir  cannot  be  successfully  maintained 
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as  against  the  state,  in  a  subsequent  partition  action  in  which  it  asserts 
its  rights. 

2.  Insdpficiency  op  Statutes  Relied  upon  as  Waiving  Right  op 
Escheat  — L.  1877.  Ch.  Ill;  L.  1893,  Ch.  207;  1  R.  S.  754,  §  22.  Sub- 
sequent legislation  claimed  to  have  waived  such  defect  in  title  or  to 
have  perfected  title  in  such  heir,  cannot  be  so  regarded:  1.  Chapter  111 
of  the  Laws  of  1877  assumes  to  relieve  from  question  or  impeachment  a 
right,  title  or  interest  which  has  been  "  acquired  "  by  a  citizen  — the  title 
in  this  case  having  reverted  to  the  state,  nothing  was  acquired  by  the  heir. 
2.  Chapter  207  of  the  Laws  of  1893,  passed  after  the  death  of  such  ahen, 
while  broad  enough  in  its  language  to  justify  the  contention,  relates  to 
cases  arising  after  its  passage,  and  not  to  that  of  an  alien  dying  before 
it  took  effect;  if  given  a  retroactive  effect  it  would  be  unconstitutional, 
not  purporting  to  have  been  passed  by  the  two-thirds  vote  necessary  to 
divest  the  state  of  its  title.  (Const,  art.  3,  §  20.)  3.  The  Revised  Stat- 
utes (1  R.  8.  754,  §  22),  providing  that  no  person  capable  of  inheriting 
shall  be  precluded  therefrom  by  reason  of  the  alienism  of  any  ancestor, 
would  cure  the  trouble  arising  from  the  alienism  of  an  intermediate  link 
in  the  chain  of  pedigree  if  the  alien  in  question  had  been  otherwise  capa- 
ble of  transmitting  title. 

3.  Statutes  of  Descent  Require  Ancestor  to  Be  Possessed  of 
Some  Inheritable  Title.  The  fact  that  the  Statutes  of  Descent 
expressly  qualified  and  entitled  the  heir  to  inherit  from  such  alien  is 
immaterial  for  the  reason  that  there  was  no  interest  to  inherit.  Those 
statutes  require  not  only  a  person  capable  of  inheriting,  but  also  an  ances- 
tor possessed  of  some  title  which  is  the  subject  of  transmission  at  the  time 
of  his  death. 

McCormack  v.  Coddingioji,  109  App.  Div.  741,  reversed. 

(Argued  3Iarch  1,  1906;  decided  April  17,  1906.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  29,  1905,  which  modified  and 
affirmed  as  modified  an  interlocutory  judgment  of  Sj^ecial 
Term  directing  a  partition  and  sale  of  real  property. 

The  following  questions  were  certified  :  "  First,  Margaret 
Clifford,  a  naturalized  citizen  or  a  resident  alien,  on  April 
12th,  1873,  acquired  the  real  property  in  suit  by  purchase. 
She  died  on  June  21st,  1882,  and  upon  lier  death  one-fifth  of 
the  said  real  property,  nnder  Laws  of  1845,  Chapter  115,  as 
amended  by  Laws  of  1875,  Chapter  38,  devolved  by  descent 
upon  her  brother,  Patrick  Casey,  a  non-resdent  alien,  of  full 
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age,  subject  to  tlie  life  estate  of  Mary  Casey,  the  mother  of 
said  Margaret  Clifford.  The  said  Patrick  Casey,  on  May 
30th,  1883,  died  intestate,  a  non-resident  alien,  prior  to  the 
termination  of  the  life  estate  of  his  mother,  Mary  Casey,  and 
without  having  made  or  filed  in  the  office  of  the  Secretary  of 
State  the  deposition  or  affirmation  referred  to  in  the  first  sec- 
tion of  the  La\<-s  of  1845,  Chapter  115,  leaving  as  his  heir  at 
law  Maria  Ejoney,  a  citizen  of  the  United  States.  Did  the 
estate  or  interest  of  said  Patrick  Casey  in  one-fifth  of  said 
real  property  pass  by  descent  to  Maria  Rooney,  a  sister,  his 
only  heir  at  law,  who  was  a  citizen  of  the  United  States  ? 

"  Secojid,  If  the  first  question  be  answered  in  the  negative 
then  did  the  said  undivided  one-fifth  interest  in  said  land  of 
which  the  said  Patrick  Casey  was  seized,  instantly  upon  his 
death,  escheat  to  tlie  state  without  a  judgment  of  forfeiture 
or  other  legal  proceeding  ?  " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  M.  Bassett  and  W,  W,  Thompson  for  appel- 
lant. By  the  common-law  rule  in  this  state  no  alien  could 
even  take  land  by  inheritance,  although  he  could  take  and 
hold  it  (against  all  save  the  state)  by  purchase,  nor  could  he 
transmit  land  by  descent  to  either  his  citizen  or  alien  natural 
heirs.  (Const,  of  1846,  art.  1,  §  11 ;  Goodrich  v.  Huasell^ 
42  N.  r.  177;  Larreau  v.  Davignon,  5  Abb.  Pr.  [N.  S.] 
370 ;  Jackson  v.  Adums^  7  Wend.  3(57 ;  Mooera  v.  White^  6 
Johns.  Ch.  360;  PeopU  v.  Irwin,  21  Wend.  128;  2  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  70.)  Section  4  of  chapter  115, 
Laws  of  1845,  as  amended  by  chapter  38,  Laws  of  1875,  did 
not  remove  the  common-law  prohibition  denying  an  adult 
alien  male  the  right  to  transmit  land  by  descent  to  either  his 
citizen  or  alien  heirs  unless  such  alien  first  filed  the  required 
statutory  affirmation  of  intended  citizenship.  {Dean  v.  M. 
E.  R.  Co.,  119  X.  Y.  540 ;  26  Am.  &  Eng.  Ency.  of  Law 
.[2d  ed.],  662 ;  1  K.  S.  719,  720,  §§  1,  18 ;  liemier  v.  Muller, 
12  J.  &  S.  544;  Steioart  v.  Russell,  91  App.  Div.  310; 
Callahan  v.  O^Binen,  72  Ilun,  216.)     Although  the  statute 
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in  question  gave  to  Patrick  Casey  inheritable  blood  for  the 
purpose  of  taking  and  holding  by  inheritiince  an  interest  in 
the  premises  in  question,  it  did  not  give  him  inheritable 
blood,  of  which  he  was  deprived  by  the  common  law,  for  the 
purpose  of  transmitting  the  same  by  descent  unless  he  filed 
the  statutory  affirmation.  (1  R.  S.  719,  720,  §§  1, 18 ;  Crofier 
V.  Cowdrey,  139  N.  Y.  471.)  The  title  to  Patrick  Ctisey's 
vested  remainder  in  an  undivided  one-fifth  of  the  premises 
passed  at  his  death  to  the  state  by  escheat,  but  possession  thereof 
was  deferred  until  the  death  of  Mary  Casey,  the  life  tenant, 
on  June  23,  1899.  Since  then  the  state  has  been  and  now  is 
in  possession  of  the  premises  with  the  other  tenants  in  common. 
(Thompson  v.  Simpson^  128  N.  Y.  270  ;  Barber  v.  Brund- 
age,  169  N.  Y.  368  ;  Culver  v.  lihodes,  87  N.  Y.  348 ;  Lnhrs 
V.  Eimer,  80  N.  Y.  171 ;  Waiiiright  v.  Low,  132  N.  Y.  313  ; 
Blight  V.  Rochester,  7  Wheat.  535  ;  State  v.  Olin,  23  Wis. 
309  ;  Hauenetmn  v.  Lynham,  100  U.  S.  483.)  Chapter  207 
of  the  Laws  of  1893  does  not  by  its  terms  have  a  retrospec- 
tive effect.  And  on  well-settled  principles  of  statutory  con- 
struction said  statute  can  only  refer  to  a  descent  cast  subse- 
quent to  its  passage.  {X.  Y,  &  0.  M.  B,  B,  Co,  v.  Van 
Horn,  57  N.  Y.  473 ;  G.  S,  Bank  v.  Suspension  Bridge,  159 
N.  Y.  369 ;  Stewart  v.  Russell,  91  App.  Div.  310;  Jaclcwn 
V.  Fitzsimmons,  10  Wend.  13 ;  Wainwright  v.  Low,  132 
K.  Y.  317 ;  Luhrs  v.  Eimer,  80  N.  Y.  171 ;  People  ex  rel. 
Purdy  v.  Comrs.  of  Highways,  54  N.  Y.  276  ;  Supervisors 
V.  Brogden,  112  U.  S.  268  ;  Matter  of  JST.  T.  cfe  L.  I.  B. 
Co.,  148  K  Y.  551.) 

John  C,  Thomson  for  respondents.  Under  the  statutes 
of  this  state,  Maria  Rooney,  a  citizen  of  the  United  States, 
inherited  on  the  death  of  Patrick  Casey  the  one-fifth  interest 
in  the  premises  in  suit  which,  under  the  Laws  of  1845,  chapter 
115,  section  4,  as  amended  by  Laws  of  1875,  chapter  38, 
devolved  upon  him  on  the  death  of  Margaret  Clifford. 
{Callalian  v.  O'Brien,  72  Ilun,  216 ;  Stewart  v.  Russell,  91 
App.  Div.  310;  Luhrs  v.  Eimer,  80  N.  Y.  171;   Lea/ry  v. 
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ZeuTy,  50  How.  Pr.  122 :  Parish  v.  Ward,  28  Barb.  328 ; 
Jackson  v.  Jackson,  7  Johns.  214;  Orser  v.  IToag,  3  Hill, 
79 ;  Maynard  v.  Maynard,  36  Hun,  227 ;  Hall  v.  EaU,  81 
N.  Y.  130 ;  Stam7n  v.  Bostwick,  122  N.  Y.  48 ;  O'^Ti^r  v. 
Cowdrey,  139  N.  Y.  471.)  The  provisions  of  the  Laws  of 
1877,  chapter  111,  operate  as  a  waiver  by  the  state  of  any 
rights  founded  on  the  lack  of  capacity  of  an  alien  to  transmit 
title  to  an  heir  who  is  a  citizen  of  this  state.  {Kohl  v.  U.  S,, 
91  U.  S.  367 ;  Matter  of  Gill,  79  Iowa,  296 ;  Lepre  Co.  v. 
Allen,  80  Miss.  298;  Luhrs  v.  Eiiner,  80  N.  Y.  177;  Hall 
V.  Hall,  81  N.  Y.  130;  Wainwright  v.  Low,  132  N.  Y.  313; 
McOiUis  V.  McGillis,  154  N.  Y.  532.)  Under  the  provisions 
of  the  Revised  Statutes,  Maria  Rooney  was  not  precluded 
from  inheriting  by  reason  of  the  alienage  of  Patrick  Casey. 
{McCarthy  v.  Marsh,  5  N.  Y.  263 ;  Wheeler  v.  Clutterhuok, 
52  K  Y.  67.)  Chapter  115  of  the  Laws  of  1845,  section  4, 
as  amended  by  Laws  of  1875,  chapter  38,  under  the  settled 
policy  of  construction  of  grants  or  conveyances,  operated  to 
vest  in  Patrick  Casey  an  estate  of  inheritance,  with  capacity 
to  transmit  to  such  heirs  as  have  capacity  to  inherit.  (1  R.  S. 
722,  §§  1,  2.) 

HisoooK,  J.  This  is  an  action  of  partition,  and  the  ques- 
tion arising  between  the  People  and  the  respondents  here 
presented  is  whether  a  certain  interest  in  real  estate  wliich  had 
been  taken  by  an  alien  heir,  upon  his  death  passed  by  descent 
to  his  sister,  being  a  citizen  of  the  state,  as  his  heir,  and 
thence  by  conveyance  from  her  and  others  to  the  Codding- 
tons,  or  whether  such  interest  escheated  to  the  state.  The 
trial  court  adopted  the  latter  view ;  the  Appellate  Division 
by  a  divided  vote  the  former  one.  We  a^ree  with  the  trial 
court,  and  tliink  the  judgment  appealed  from  should  be 
reversed  in  so  far  as  it  modities  that  of  the  trial  court. 
The  facts  which  raise  this  issue  are  as  follows : 
In  April,  1873,  Margaret  Clifford,  being  a  citizen  or  resi- 
dent alien  (and  it  is  immaterial  for  the  purposes  of  this 
inquiry  which),  purchased  the  entire  premises  involved  in 
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this  action,  and  died  seized  tliereof  June  21,  1882.  It  is  con- 
ceded that  by  chapter  115  of  the  Laws  of  1845,  as  amended, 
and  to  which  more  extended  reference  will  be  made  hereafter, 
some  right,  title  or  interest  to  one-fifth  of  this  property  upon 
her  death  subject  to  a  life  estate  of  her  mother  descended  to 
her  brother,  Patrick  Casey,  who  was  at  all  times  a  non-resi- 
dent alien  and  who,  although  of  full  age,  never  filed  any 
declaration  of  an  intention  to  become  a  citizen,  as  required  by 
the  statute.  The  mother  died  June  2,  1899,  and  the  brother 
died  intestate  May  30,  1883,  without  ever  having  attempted 
to  make  any  conveyance  of  his  interest,  which  is  the  one  here 
involved.  Of  the  brother  and  three  sisters  whom  he  left  him 
surviving,  only  one,  Maria  Rooney,  was  a  citizen  of  the  state 
of  New  York.  She  claimed  to  inherit  his  interest  and  to 
make  conveyance  thereof  to  the  defendants  Coddington  or 
intermediate  grantors. 

The  quality  and  nature  of  the  estate  which  Patrick  Casey 
inherited  from  liis  sister  and  the  decision  of  the  question 
whether  he  did  transmit  an  estate  by  inheritance  to  his  citizen 
sister,  is  dependent,  as  I  think,  entirely  upon  section  4  of 
chapter  115  of  the  Laws  of  1845,  as  amended  by  chapter  261, 
Laws  of  1874,  and  chapter  38,  Laws  of  1875,  and  wliich  reads 
as  follows : 

"  Section  4.  If  any  alien  resident  of  this  State,  or  any 
naturalized  or  native  citizen  of  the  United  States,  who  has 
purchased  and  taken,  or  hereafter  shall  purchase  and  take,  a 
conveyance  of  real  estate  within  this  State  has  died,  or  shall 
hereafter  die,  leaving  persons  who,  according  to  the  statutes 
of  this  State,  would  answer  the  description  of  heirs  of  such 
deceased  person,  *  *  *  and  being  of  his  blood,  such  per- 
sons so  answering  the  description  of  heirs,  *  *  *  whether 
they  are  citizens  or  aliens,  are  hereby  declared  and  made 
capable  of  taking  and  holding,  and  may  take  and  hold,  as 
heirs,  *  *  *  as  if  they  were  citizens  of  the  United  States 
the  lands  and  real  estate  owned  and  held  by  such  deceased 
alien  or  citizen  at  the  time  of  his  decease.  But  if  any  of  the 
persons  so  answering  the  description  of  heirs,     *     *     *     as 
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aforesaid,  of  bucIi  deceased  person,  are  males  of  full  ago,  they 
shall  not  hold  the  real  estate  hereby  made  descendible  or 
devisable  to  them  as  against  the  state  unless  they  are  citizens 
of  the  United  States,  or  in  case  they  are  aliens,  unless  they 
make  and  file  in  the  office  of  the  Secretary  of  State  the  depo- 
sition or  affirmation  mentioned  in  the  first  section  of  this  act." 

It  is  claimed  by  respondents  that  other  statutes  subse- 
quently passed  cured  the  defects,  if  anj^  under  the  one  just 
referred  to,  and  made  a  perfect  and  secure  chain  of  title  to 
them.  I  do  not  agree  with  this  contention,  which  will  be 
considered  more  at  length  hereafter. 

There  is  no  question  that  Casey  took  a  title  which  was  com- 
plete and  perfect  as  against  everybody  but  the  state.  That, 
however,  is  now  present  asserting  its  rights. 

Respondents  at  times  seem  to  make  an  argument  in  refer- 
ence to  the  broad,  general  character  of  his  title  as  including 
the  right  of  transmission  by  inheritance,  which  can  only  be 
predicated  upon  the  fii*6t  part  of  the  statute  construed  by 
itself.  But,  of  course,  we  must  interpret  the  enactment  as  a 
whole,  and  especially  must  determine  what  is  the  effect  upon 
the  first  general  provision  that  he  might  take  and  hold  the 
title,  of  the  later  provision  that  he  could  not  hold  unless  he 
did  certain  things. 

There  is  no  question  that  the  state  by  proper  proceedings 
during  his  lifetime  might  have  procured  a  forfeiture  of 
Casey's  title  by  reason  of  his  default,  if  persisted  in.  But 
respondents'  counsel  argues  that  such  proceedings  were  essen- 
tial to  effect  an  escheat,  and  that  failing  in  them  the  state 
forever  lost  its  rights  and  the  title  passed  by  death  to  the 
heir.  And  it  does  seem  that  if  his  heir  took  a  title  which 
was  merely  defeasible  and  subject  to  escheat  in  proceedings 
thereafter  to  be  instituted  for  that  purpose,  this  defect  would 
be  cured  «nd  the  title  made  perfect  in  this  respect  by  the  pro- 
visions of  chapter  111,  Laws  of  1877,  hereafter  quoted  and 
referred  to. 

I  shall,  therefore,  assume  that  the  precise,  narrow  query  is 
whether  Casey's  failure  to  file  his  declaration  upon  his  death 
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ipso  fdcto  worked  an  immediate  escheat  to  the  state,  or 
whether  the  omission  of  the  state  to  take  advantage  of  this 
failure  by  proceedings  during  his  life  worked  a  waiver  or 
loss  of  its  rights  and  permitted  iiim  to  transmit  his  title  by 
inheritance.  The  possibility  of  compliance  with  the  statute 
which  required  Casey  to  do  something  as  a  condition  of  hold- 
ing the  real  estate  ceased  with  his  death.  The  state  had 
omitted  to  take  advantage  of  his  default  by  proper  proceed- 
ings during  his  life.  Where  did  these  several  omissions  leave 
the  rights  of  the  parties  % 

I  am  not  able  to  reach  the  conclusion  that  Casey's  death 
was  an  excuse  for  non-compliance  or  a  substitute  for  compliance 
with  the  statute,  or  that  he  could  transmit  by  inheritance  to 
another  that  which  under  the  circumstances  he  was  forbidden 
to  hold  himself,  or  that  upon  the  undisputed  facts  of  his 
default  it  was  necessary  to  institute  proceedings  to  effect  an 
escheat  to  the  state  of  a  title  which  could  not  go  elsewhere 
without  violating  the  requirements  of  the  statute. 

At  common  law  Casey  had  no  right  to  take  or  hold  the 
title.  The  statute,  construed  as  an  entirety,  said  he  might 
take  it  from  the  ancestor,  but  that  he  could  not  hold  it  unless 
he  filed  his  declaration.  The  effect  of  this  was  to  modify  the 
common  law  which  forbade  his  holding,  only  in  case  he  com- 
plied with  certain  conditions.  If  he  did  not  comply  with 
those  conditions  he  did  not  escape  from  the  rule  of  the  com- 
mon law.  The  exaction  was  a  proper  one.  •  The  state  was 
conferring  new  privileges  upon  aliens,  and  it  had  a  perfect 
and  equitable  right  to  demand  as  the  price  thereof  that  they 
should  assume  certain  duties  and  responsibilities  for  its  bene- 
fit.    (^«raj  V.  McOlynn,  88  N.  Y.  357,  376.) 

And  it  is  very  insistent  in  demanding  this  assumption  upon 
their  part.  Again  and  again  in  the  different  sections  of  the 
act  under  review,  we  find  the  grant  of  new  rights  to  aliens 
followed  by  the  insertion  of  this  corresponding  requirement 
for  a  declaration  by  them. 

Casey  died  without  fulfilling  the  condition  imposed  upon 
him.     He  had  failed  to  do  the  thing  that  was  necessary  to 
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abrogate  the  rule  of  the  conuiion  law  and  allow  hira  to  hold 
the  title.  At  the  moment  of  death  he  had  no  right  to  hold 
the  title  and  Iiad  no  right  to  pass  it  on  to  another.  The  title 
could  not  remain  floating  around  in  abeyance.  Under  the 
statute  it  sliould  not  be  allowed  to  pass  to  the  heir  a.id,  there- 
fore, of  necessity  it  reverted  at  once  and  without  proceedings 
to  the  state. 

This  view  seems  to  be  sustained  by  those  decisions  which 
deal  with  the  question  of  escheats  under  the  common  law 
Under  the  latter  an  alien  might  acquire  land  by  purchase  and 
obtain  a  title  good  as  against  all  but  the  state.  During  the 
life  of  the  alien  purchaser,  the  People  could  not  enter  without 
judicial  proceedings.  His  entry  and  possession  and  holding 
were  lawful  and  could  be  terminated  only  by  regular  legal 
proceedings  for  the  purpose  of  ascertaining  whether  he  was 
an  alien  or  not.  But  when  he  died  the  title  instantly  and  of 
necessity  without  any  inquest  of  facts  escheated  and  vested  in 
the  state  because  the  freehold  could  not  be  kept  in  abeyance 
and  because  he  was  incompetent  to  transmit  by  hereditary 
descent.  In  other  words,  the  necessity  which  existed  during 
the  life  for  legal  proceedings  by  which  to  judicially  determine 
the  alienage  of  the  holder  and  the  right  of  escheat  by  the  stale 
ceased  npon  death  and  the  title  reverted  upon  the  facts  as 
they  actually  existed  without  any  judicial  determination  of 
them.  {Ooodrlch  v.  Russell^  42  N.  Y.  177,  181 ;  Jackson  v. 
Adaras^  7  "Wend.  368 ;  Ettenheimer  v.  Heffemany  66  Barb. 
374 ;  Mooera  v.  White,  6  Johns.  Oh.  360 ;  HaU  v.  HaU,  81 
N.  Y.  130 ;  Larreau  v.  DavignoUj  5  Abb.  Pr.  [N.  S.]  367.) 

It  is  urged  that  the  rnlo  which  applied  in  the  case  of  real 
estate  held  hy  an  alien  under  the  common  law  should  not  be 
applied  to  the  present  case  ;  tliat  the  policy  of  the  law  as  evi- 
denced by  various  statutes  has  become  much  more  liberal 
towards  aliens  holding  real  estate.  The  answer  to  this  is  that 
the  law  has  become  more  liberal  in  so  far  as  the  statutes  have 
made  it  so,  but  I  know  of  no  principle  or  decision  wliich 
authorizes  us  to  hold  differently  than  above  indicated  unless 
some  statute  permits  it,  and  I  find  none  such. 
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It  is,  however,  contended  that  various  statutes  liave  been 
adopted  which  waived  the  right  of  escheat  in  the  ease  before 
us,  or  operated  to  perfect  title  in  the  citizen  sister  of  Patrick 
Casey. 

The  first  one  of  these  called  to  our  attention  is  chapter  111 
of  the  Laws  of  1877,  already  mentioned,  which  provides  that 
"  The  right,  title  or  interest  of  any  citizen  or  citizens  of  this 
state  in  or  to  any  lands  within  this  state  now  held  or  here- 
after acquired  shall  not  be  questioned  or  impeached  by  the 
reason  of  the  alienage  of  any  person  or  persons  from  or 
through  whom  such  title  may  have  been  derived,"  &c. 

This  statute  does  not  seem  to  cover  this  case  or  perfect  in 
the  respondents  a  title  to  the  land  in  question.  It  assumes  to 
relieve  from  question  and  impeachment  a  right^  title  or  inter- 
est which  has  been  "  acquired."  This  might  apply  to  a  case 
where  an  alien  had  made  an  attempted  conveyance  of  lands, 
but  if  the  reasoning  is  correct  that  coincidentally  with  the 
death  of  Patrick  Casey  all  right,  title  and  interest  by  escheat 
reverted  to  the  state  and  did  not  pass  to  his  heirs,  then  noth- 
ing was  "acquired"  by  the  latter  upon  which  this  statute 
might  operate.  The  language  is  not  appropriate  to  perfect 
or  relieve  from  defect  a  title  which  might  have  been  acquired 
except  for  its  passing  elsewhere. 

It  is  also  claimed  that  chapter  207  of  the  Laws  of  1893, 
although  adoi)ted  long  after  Patrick  Casey's  death,  operated 
as  a  waiver  by  the  state  of  any  right  or  claim  to  the  premises 
in  question  by  escheat  and  thus  perfected  the  title  in  the 
respondents.  Said  statute  provides  that  "any  person  who 
would*  otherwise  answer  to  the  description  of  heir  or  devisee 
of  a  person,  who,  at  the  time  of  his  death,  was  a  citizen  of  the 
United  States,  shall  be  entitled  to  inherit  or  take  from  said 
citizen,  and  hold,  enjoy,  convey,  transmit  and  devise  any 
interest  in  real  property  situated  in  this  state,  in  the  same 
manner  and  to  the  same  extent  and  with  the  same  effect  as  if 
he  was  himself  a  citizen  of  the  United  States,  notwithstand- 
ing the  fact  that  he  be  a  non-resident  alien  ;  and  the  fact  that 
any  person  otherwise  qualified  to  take,  hold,  enjoy,  convey, 
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transmit  and  devisQ  any  interest  in  real  property  situated  in 
this  state,  is  a  non-resident  alien,  shall  not  prevent  his  taking, 
holding,  enjoying,  conveying,  transmitting  and  devising  such 
interest,  providing  his  title,  or  that  of  some  person  nnder 
whom  he  claims,  shall  be  derived,  by  descent  or  devise,  from 
some  person  who  was,  at  the  time  of  his  death,  a  citizen  of 
the  United  States." 

There  is  no  doubt  that  the  language  here  employed  is  broad 
enough  to  encompass  the  purpose  claimed  by  respondents  if  it 
is  effectively  retroactive.  I  do  not  think,  however,  that  it  is 
BO.  A  construction  of  the  language  used,  in  its  ordinary  and 
natural  meaning,  makes  it  relate  to  cases  arising  after  and  not 
before  the  passage  of  the  statute.  If  it  is  retrospective  and 
relates  back  to  1883  when  Patrick  Casey  died,  then,  of  course, 
it  also  reaches  to  the  very  creation  of  the  state.  We  are  not 
readily  to  assume  that  it  was  the  intention  of  the  legislature 
to  pass  an  act  which  would  thus  affect  titles  to  property 
throughout  the  state. 

The  fact  that  at  the  same  session  of  the  legislature  at  which 
this  act  was  adopted  and  after  its  passage  at  least  four  other 
acts  were  passed  releasing  the  rights  of  the  state  in  escheated 
lands  and  which  would  have  been  unnecessary  if  the  act  under 
consideration  was  subject  to  the  construction  claimed  by 
respondents,  is  a  very  practical  argument  that  the  legislature 
did  not  intend  any  such  consequences. 

The  learned  Appellate  Division  seems  to  have  adopted  the 
view  that  it  was  retroactive,  but  the  same  court,  with  the  con- 
currence of  the  learned  justice  now  writing  the  prevailing 
opinion,  in  Stewart  v.  Russell  (91  App.  Div.  313)  held  that 
it  had  no  retroactive  effect  and  might  not  be  invoked  ii 
determining  the  status  of  a  party  claiming  to  inherit  real 
property  from  an  ancestor  dying  before  the  passage  of  the  act. 

Further  than  this,  if,  as  claimed  by  respondents,  said  act  in 
its  terms  was  retroactive  and  did  apply  to  the  case  before  us, 
it  would  be  unconstitutional,  and,  therefore,  ineffectual  to 
accomplish  the  result  claimed  for  it. 

Upon  respondents'  theory  upon  this  point,  the  state,  having 
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acquired  by  forfeiture  the  title  to  real  estate  prior  to  1893, 
passed  this  statute  whereby,  in  effect,  it  divested  itself  of  such 
title  and  granted  and  conveyed  it  without  consideration  to  an 
individual.  I  see  no  room  for  doubt  that  such  an  act  conies 
within  the  provisions  of  the  Constitution  (Art.  3,  sec.  20),  in 
force  at  the  time  when  said  act  was  passed,  providing  that 
"the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature  shall  be  requisite  to  every  bill 
appropriating  the  public  moneys  or  property  for  local  or 
private  purposes."  It  does  not  need  amplification  of  argu- 
ment to  demonstrate  that  the  property  which  had  been 
acquired  by  the  state  was  public  property  and  that  the  pur- 
pose claimed  for  the  act,  in  this  instance,  was  of  a  private 
and  individual  character. 

The  bill  does  not  purport  to  have  been  passed  by  the 
requisite  constitutional  vote,  and,  therefore,  if  otherwise  com- 
plying with  respondents'  contention,  would  be  invalid  on  this 
account. 

While  such  authority  seems  unnecessary,  it  is  of  interest 
as  indicating  the  practical  interpretation  placed  by  the  legis- 
lature upon  the  constitutional  necessity  for  the  assent  of  two- 
thirds  of  its  members  in  each  branch  to  a  bill  releasing 
escheated  lands  acquired  by  the  state  to  an  individual,  that 
an  examination  of  a  large  number  of  bills  passed  to  cover 
individual  cases  discloses  that,  with  a  single  exception,  all 
were  adopted  by  such  a  vote,  and  cliapter  261  of  the  Laws  of 
1874,  chapter  38  of  the  Laws  of  1875,  and  chapter  111  of  the 
Laws  of  1877,  which  have  been  especially  refeiTed  to  upon 
this  subject  as  retroactive  in  terms  or  effect,  were  each  adopted 
by  such  a  vote. 

Lastly,  it  is  urged  that  the  Statutes  of  Descent  expressly 
qualified  and  entitled  the  citizen  sister  to  inherit  these  lands 
from  her  alien  brother.  The  trouble  with  this  claim  is  the 
same  as  that  before  suggested  in  connection  with  another  one. 
The  Statutes  of  Descent  undoubtedly  did  designate  and  qualify 
,the  sister  as  the  person  to  inherit  Patrick  Casey's  interest,  but 
provided  always  that  th'^rc  was  some  interest  to  inherit.     If 
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the  reasoning  has  been  correct  that  he  lost  the  right  to  hold 
the  title  wliich  he  had  taken  provisionally  and  that  the  same 
at  the  instant  of  his  death  was  forfeited  and  escheated  to  the 
state,  then,  of  course,  there  was  nothing  which  could  pass  to 
or  be  inherited  by  his  sister  under  the  statutes  referred  to. 
They  require  not  only  a  person  capable  of  inheriting  but  also 
an  ancestor  possessed  of  some  title  which  is  the  subject  of 
transmission  at  the  moment  of  his  death.  This  latter  require- 
ment was  lacking. 

Nor  do  I  think  that  respondents  are  aided  by  the  provision 
of  the  statute  that  "  No  person  capable  of  inheriting  under 
the  provisions  of  this  chapter  shall  be  precluded  from  such 
inheritance  by  reason  of  the  alienism  of  any  ancestor  of  such 
person."  That  statute  would  cure  the  trouble  arising  from 
the  alienism  of  an  intermediate  link  in  the  chain  of  pedigree, 
if  Patrick  Casey  had  been  otherwise  capable  of  transmitting 
title.     {McLean  v.  Swaiitoyiy  13  N.  Y.  535.) 

In  accordance  with  these  views  the  first  question  certified 
to  us  should  be  answered  in  the  negative  and  the  second  one 
in  the  affirmative,  and  the  order  of  the  Appellate  Division,  in  so 
far  as  it  modified  the  interlocutoryjudgment  entered  at  Special 
Term,  should  be  reversed  and  said  judgment  of  the  Special 
Term  be  affirmed,  with  costs  to  the  appellant  in  all  the  courts. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner  and 
WiLLARD  BARTLE'rr,  JJ.,  coucur. 

Judgment  accordingly. 


Albert  T.  Weston,  Respondent,  v.  Commercial  Advertiser 
Association,  Appellant. 

Libel — Defamatory  Statements  as  to  Certain  Class  op  Public 
Officials  —  Action  by  One  of  Sicn  Persons  to  Recover  Damages 
—  Demurrer.  Where  an  ai  ticlo,  published  in  a  newspaper  at  the  time  of 
the  criminal  conviction  of  a  coroner  of  the  city  of  New  York,  detailed 
with  great  particularity  the  manner  in  which  unlawful  and  iniquitous 
practices  were  employed  in  the  office  of  coroner  to  secure  illegal  gains, 
more  than  once  specitically  mentioned  the  coroners'  physicians  as  employ- 
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ing  these  means,  stated  that  the  criminal  practices  pervaded  **  the  entire 
office,"  but  that  "most  of  the  graft  goes,  not  to  the  underlings,  but  to 
those  higher  up,"  it  cannot  be  said  as  matter  of  law  that  such  language 
was  employed  in  criticism  of  some  body  or  class  or  in  relation  to  general 
conditions,  and  that  it  had  no  personal  and  individual  application  or  sig- 
nificance; and  a  demurrer  to  the  complaint  in  an  action  of  libel,  by  a 
coroner's  physician  in  office  at  the  time  of  the  publication  of  such  article, 
alleging  that  it  was  published  of  and  concerning  the  plaintiff  as  such 
physician,  and  demanding  damages  therefor  upon  the  ground  of  failure 
to  state  a  cause  of  action,  is  properly  overruled. 

Weston  V.  Comtiurcial  Adverliaei'  Assn.,  110  App.  Div.  888,  affirmed. 

(Argued  March  3,  1906;  decided  April  17,  1906.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  30,  1906,  which  affirmed  un  interlocu- 
tory judgment  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

The  following  question  was  certified  :  "  Does  tlie  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Howard  Taylor  for  appellant.  When  defamatory  lan- 
guage is  written  or  spoken  of  a  certain  set  of  men  the  same 
does  not  support  an  action  for  libel  or  slander  by  either  one 
or  all  of  the  class.  (Samner  v.  Buel^  12  Johns.  475  ;  Ryckr 
man  v.  Delavan^  25  Wend.  186 ;  Ellis  v.  Kimball^  16  Pick. 
132 ;  Eastwood  v.  Holmes^  1  Fost.  &  Fin.  347 ;  Newell  on 
Slander  &  Libel,  258.)  The  article  in  the  case  at  bar, 
describing  a  course  of  conduct  habitual  throughout  a  public 
office  or  bureau,  falls  within  the  category  of  defamatory  lan- 
guage addressed  to  a  set  or  class  of  men,  and,  therefore,  does 
not  support  an  action.     {Boarne^s  Case^  Rolle's  Abr.  81.) 

Heiiry  TF.  linger  and  Abrahavi  Levy  for  reepondent.  A 
direct  imputation  of  wrongdoing  against  all  persons  of  a  par- 
ticular body  is  a  libel  upon  every  one  of  the  persons  consti- 
tuting the  body.  {Ryckman  v.  Delavan^  25  Wend.  186; 
Oedncy  v.  Blake^  11  Johns.  54.) 
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Hiscx)CK,  J.  This  action  was  brought  to  recover  damages 
for  an  article  alleged  to  be  libelous  and  to  hav^  been  pub- 
lished by  the  defendant  of  and  concerning  the  plaintifE  as  a 
coroner's  physician  or  deputy  coroner  of  the  city  of  New 
York. 

The  defendant  by  its  demurrer  urges  the  proposition  that 
the  article  published  by  it  was  not  addressed  to  the  plaintiff 
or  to  any  particular  individual,  but  was  addressed  to  a  course 
of  conduct  claimed  to  prevail  in  a  public  office ;  that  the 
alleged  defamatory  words  were  written  of  a  certain  set  or 
class  of  men  and  that  plaintiff  as  an  individual  cannot  main- 
tain this  action  simply  because  he  belonged  to  that  set.  The 
demurrer  and  this  argument  based  upon  it  have  thus  far 
been  overruled,  and,  as  we  think  so  correctly,  that  the  judg- 
ment appealed  from  should  be  affirmed. 

At  the  time  of  the  publication  of  the  article  there  were 
four  coroners  in  the  borough  of  Manhattan  and  a  qualified 
physician  appointed  by  each  coroner  as  a  coroner's  physician. 
Plaintiff  was  one  of  these  physicians  or,  as  they  were  some- 
times designated,  deputy  coroners. 

On  or  about  February  2,  1905,  one  Jackson,  then  being  a 
coroner  for  said  borough,  was  convicted  of  the  crime  of 
attempt  at  bribery.  Thereafter  and  upon  February  20, 1905, 
the  article  in  question  was  published  which,  stripped  of  all 
allegations  by  way  of  introduction  and  innuendo,  read  in  part 
as  follows : 

"  Says  Graft  Rules  the  Coroners.  Former  Bureau  Official 
Declares  *  System '  Runs  Perfectly  ;  *  Hush  Money '  Abund- 
ant ;  $500  or  even  $1,000  Paid  by  Hotels  to  Keep  Suspicious 
Cases  out  of  Papers ;  Death  Coined  into  Cash ;  Men  enter 
Bureau  with  a  'Shoe  String'  and  Leave  with  Comfortable 
Fortunes. 

"  '  The  Coroner's  office,'  said  a  former  prominent  official  of 
that  office,  while  discussing  it  to-day  in  connection  with  the 
recent  conviction  of  Dr.  Jackson,  '  is  a  hot-bed  of  cori-uption 
in  which  the  system  runs  more  freely  than  in  any  otlier 
department,  not  excepting  even  the  Police  Department.  The 
31 
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*  system '  runs  in  the  coroner's  oflSce  with  absolute  impunity. 
It  pervades  tlie  entire  ofBce,  but  I  sliould  say  that  the  most  of 
the  graft  goes,  not  to  the  underlings,  but  to  those  higher 
up.'  "  Then  followed  a  purported  statement  in  detail  of  the 
manner  in  which  the  corrupt  system  said  to  prevail  in  said 
oflSce  was  carried  on,  including  tlie  following :  "  *  Say  a  young 
girl  dies  suddenly  from  purely  natural  causes.  The  death  is 
reported  and  the  coroner's  physician  goes  to  the  house.  He 
looks  at  the  body,  examines  it,  questions  the  members  of  the 
family  and  becomes  convinced  that  there  is  nothing  suspicious 
in  the  death  and  that  a  permit  for  the  burial  may  be  issued. 
But  where  is  he  going  to  come  in  ?  Looking  at  the  anxious 
fatlier  and  mother  he  shakes  his  head  and  says  with  a  note  of 
pity  in  his  voice,  *  I'm  afraid  the  body  will  have  to  be  removed 
to  the  morgue.  I'm  sorry,  but  it  is  evidently  a  case  for  an 
autopsy.'  Can't  anything  be  done  ?  *  Oh,  Coroner  I '  or  '  Oh  1 
Doctor,'  the  parents  exclaim,  *  can't  anything  be  done  to  save 
us  this  ?  It  will  break  our  hearts  I  And  the  shame  of  it  1 
She  died  a  natural  death  and  there  is  no  need  of  an  autopsy. 
Is  there  no  way  of  saving  us  ? '  *  It's  too  bad,  really,  but  I 
must  perform  my  duty  no  matter  how  disagreeable  it  is,' 
replies  the  coroner  or  his  deputy,  in  a  sympathetic' way,  and 
with  still  another  note  in  his  voice  as  he  moves  towards  the 
door.  Then  there  is  a  hurried  conversation  among  the  mem- 
bers of  the  family.  The  mother  disappears,  reappears  and 
sidles  up  to  her  husband  and  he  in  a  moment  is  beside  the  depart- 
ing official  who  has  not  yet  reached  the  door.  '  I'm  very  sorry, 
doctor,  that  nothing  can  be  done,'  and  without  a  moment's 
delay  comes  the  response,  *  Oh,  that  will  be  all  right,'  and  the 
official  is  gone.  The  poor  family  have  given  up  a  badly 
needed  $5  bill,  but  they  have  saved  a  loved  one's  body  from 
the  morgue;  the  official  quietly  chuckles  to  himself  as  he 
makes  his  way  to  the  street  $5  is  $5.' " 

Then  followed  still  further  statements  of  the  manner  in 
which  this  same  system  upon  a  larger  scale  of  payments  was 
employed  in  extracting  money  from  proprietors  of  hotels 
.where  deaths  had  occurred  liable  to  attract  suspicion  or  occa- 
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sion  notoriety  and  in  which  specific  reference  was  made  to  the 
coroner  and  his  physician  as  guilty  of  these  iniquitous  practices. 

Then  still  further  we  find  :  "  '  In  the  coroner's  court,'  added 
the  former  ofiicial,  *  the  same  '  long  green'  has  a  far  reaching 
effect.  This  is  the  evidence  of  the  coroner's  physician  which 
may  be  aflEected  by  it  and  the  charge  of  the  coroner  to  the 
jury.  In  fact,  there  are  a  hundred  and  one  ways  in  which 
money  will  tell.'  *  But  what  are  you  going  to  do  about  it  ? ' 
asked  the  former  official.  *  Abolish  the  coroner's  office  ?  Not 
a  bit  of  good.  It  would  only  turn  the  graft  into  the  pocket 
oi  some  other  person  or  persons.  Official  corruption  is  wide- 
spread and  every  man  seems  to  be  out  for  the  *  almighty 
dollar."" 

Proper  allegations  are  employed  in  the  complaint  alleging 
the  identity  of  plaintiff  and  the  relation  to  him  of  the  various 
statements  in  the  article. 

So  far  as  we  are  aware  there  is  no  particular  controversy 
about  the  general  principles  of  law  which  are  applicable  to 
such  an  alleged  libelous  article  and  which  distinguish  between 
one  relating  to  a  body  or  a  class  and  one  pointing  at  an 
individual.  The  distinction  between  an  article  censuring  or 
satirizing  an  entire  class  or  body  of  individuals  and  one  which 
aims  defamatory  statements  at  an  individual  is  well  settled. 
The  former  may  not  be  made  the  basis  of  an  action  for  indi- 
vidual damages,  and  the  latter  may.  As  it  was  expressed  in 
Hyckman  v.  Delavan  (25  Wend.  186),  in  terms  which  advan- 
tageously may  be  quoted  now  :  "  General  censure  or  reproof, 
satire  or  invective,  whether  on  moral,  tlieological,  or  political 
grounds,  cannot  ordinarily  be  prompted  by  individual  malice 
or  intended  to  produce  personal  injury.  *  *  *  The  prin- 
ciple upon  which  the  civil  remedy  is  allowed  does  not  apply 
here,  and  the  great  interests  of  society  require  that  it  should 
not  be  made  to  apply.  It  is  far  better  for  the  public  welfare 
that  some  occasional  consequential  injury  to  an  individual, 
arising  from  general  censure  of  his  profession,  his  party  or 
his  sect,  sliould  go  without  remedy,  than  that  free  discussion 
on  the  great  questions  of  j)olitics,  or  morals  or  faith,  should 
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be  checked  by  the  dread  of  embittered  and  boundless  litiga- 
tion. *  *  *  Yet  it  does  not  thence  follow,  because  a  man 
is  libeled  —  not  hy  name  or  title  or  other  specific  description 
of  himself,  but  under  some  such  description  of  persons  as 
includes  certain  other  persons,  and  marks  the  individuality  of 
each  of  them  as  much  as  if  they  were  all  severally  named  — 
that,  therefore,  this  is  no  libel,  having  a  personal  application 
upon  which  a  civil  suit  can  be  maintained.  The  application 
of  the  injurious  charge  to  a  particular  person  must  be  made 
on  the  same  principle  that  the  meaning  of  the  charge 
itself  is  explained.  Both  are  to  be  taken  according  to  the 
common  understanding  of  men  and  the  customary  use  of 
language.  *  *  *  If  it  appears  clearly  and  undeniably  on 
the  plaintiff's  own  declaratory  statement  of  his  case,  that  the 
charge  was  made  against  a  whole  body  of  men,  such  as  law- 
yers, clergy  or  brewers,  etc.,  this  is  not  a  libel  upon  any  indi- 
vidual of  that  class,  and  the  courts  must  so  pronounce  it.  But 
if  the  words  may  by  any  reasonable  application  import  a 
charge  against  several  individuals,  under  some  general  descrip- 
tion or  general  name,  the  plaintiff  has  the  right  to  go  on  to 
trial,  and  it  is  for  the  jury  to  decide  whether  the  charge  has 
the  personal  application  averred  by  the  plaintiff." 

When  we  test  the  article  in  question  by  the  principles  thus 
enunciated,  we  believe  that  a  jury  fairly  might  be  permitted 
to  say  that  it  sufficiently  identified  and  pointed  at  the  plaintiff 
to  be  libelous  of  him,  althougii  it  did  not  in  terms  name  him. 
The  article  must  be  assumed  to  have  related  to  conditions  as 
they  existed  at  the  time  of  its  publication.  Plaintiff  then  was 
one  of  four  coroners'  physicians  in  the  borough  of  Manhattan. 
The  article  was  written  at  a  time  when  the  criminal  convic- 
tion of  a  coroner  was  apt  to  attract  close  and  unfavorable 
attention  to  the  office  and  its  occupants.'  It  detailed  with 
great  particularity  the  manner  in  which  unlawful  and  iniqui- 
tous practices  were  employed  to  secure  illegal  gains,  and  more 
than  once  specifically  mentioned  the  coroner's  physician  as 
employing  these  means.  In  addition,  it  stated  that  these 
criminal  practices,  pervaded  "  the  entire  office,"  but  that "  most 
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of  the  graft  goes,  not  to  the  underlings,  but  to  those  higher 
lip."  We  do  not  think  we  could  well  say  as  a  matter  of  law 
that  this  language  was  emi)loyed  in  criticism  of  some  body  or 
class  or  in  relation  to  general  conditions  and  that  it  had  no 
personal  and  individual  application  or  significance.  It  seems 
to  us,  upon  the  other  hand,  that  a  jury  would  be  justified 
in  saying  that  this  language,  which  described  these  corrupt 
practices  with  specific  designation  by  their  titles  of  the  officers 
who  employed  them,  and  which  stated  that  they  pervaded 
"  the  entire  office,''  applied  to  every  individual  then  in  that 
office,  and  accused  every  one  of  them,  including  tlie  plaintiff, 
as  a  coroner's  physician,  of  being  implicated  in  them.  Very 
likely  an  article  which  stated  in  general  terms  that  all  the 
coroners  in  the  state  were  a  bad  and  cori-upt  lot  would  not  be 
libelous  as  against  some  individual  who  happened  to  be  a 
member  of  the  office  somewhere.  Upon  the  other  hand,  if 
an  article  stated  in  so  many  words  that  every  one  of  the  four 
coroners  and  of  the  coroners'  physicians  at  a  given  time  occu- 
pying office  in  the  city  of  New  York  was  corrupt  and  took 
bribes,  we  apprehend  that  there  would  be  no  serious  contro- 
versy over  the  proposition  that  any  one  of  those  individuals 
might  maintain  an  action.  The  question  here  m  whether  tlie 
article  complained  of  is  analogous  to  the  first  or  to  the  last 
article  assumed.  It  seems  to  us  more  nearly  akin  to  the  last 
one,  and  certainly  it  would  be  within  tlie  province  of  the  jury 
to  give  such  meaning,  construction  and  application  to  the 
language  used  as  would  bring  it  within  the  principles  permit- 
ting this  action  to  be  maintained. 

.  The  case  of  Bornma7\n  v.  Star  Co.  (174  N.  Y.  212)  has  been 
referred  to  by  the  respondent  as  especially  decisive  of  the 
'  merits  of  this  demurrer.  We  agree,  however,  with  the  learned 
counsel  for  the  appellant  that  the  discussion  in  that  case  did 
not  proceed  especially  upon  the  question  here  involved.  The 
divergence  in  opinion  between  different  members  of  the  court 
arose  over  other  points.  Still,  the  prevailing  opinion  wrg 
based  upon  assumptions  which,  so  far  as  applicable,  do  tend 
to  sustain  the  sufficiency  of  plaintiff's  complaint. 
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The  judgment  of  the  Appellate  Division,  affirming  the 
interlocutory  judgment  of  the  Special  Term,  must  be  affirmed, 
with  costs,  and  upon  payment  of  such  costs  the  defendant 
shall  have  leave  to  answer  within  twenty  days. 

CuLLEN,  Ch.  J.,  O'Bbikn,  Haight,  Vann,  Werneb  and 
WiLLARD  Bartlett,  JJ.,  concuF. 

Judgment  affirmed. 


Isabel   A.   Holmes,   Respondent,   v.   Egbert    B.   Seaman, 

Appellant. 
Same,  Respondent,  v.  Same,  Appellant. 

1.  New  York  Produce  Exchange  —  Beneficiaries'  Interest  in 
Gratuity  Fund  Assignable  as  Security  for  Sums  Advanced  to  Pay 
Dues  and  Assessments.  Under  a  by-law  of  the  New  York  Produce 
Exchange,  relating  to  the  gratuity  fund  established  pursuant  to  chapter 
36  of  the  Laws  of  1882,  which  provided  that  '*  Nothing  herein  contained 
shall  be  construed  as  constituting  any  estate  in  esse  which  can  be  mort- 
gaged or  pledged  for  the  payment  of  any  debts;  but  it  shall  be  construed 
as  the  solemn  agreement  of  every  subscribing  member  of  the  New  York 
Produce  Exchange  to  make  a  gift  to  the  family  of  each  deceased  member, 
and  of  the  exchange  to  collect  and  pay  over  to  the  family  the  said  gift," 
while  the  interest  of  beneficiaries  in  such  fund  cannot  be  assigned  in  pay- 
ment or  to  secure  the  payment  of  a  debt  having  no  relation  to  such  fund 
and  in  nowise  incurred  for  the  purpose  of  keeping  alive  their  interests  in 
the  fund,  it  is  assignable,  however,  as  security  for  the  repayment  of 
such  moneys  as  may  be  paid  by  another  to  keep  alive  such  interests,  and 
without  which  they  must  have  been  absolutely  destroyed. 

2.  Same.  Where  the  family  of  a  member  assigned  their  interest  in  the 
fun<l  to  secure  his  pre-existing  personal  indebtedness  and  also  **  all  further 
sums"  which  the  assignee  should  during  the  lifetime  of  the  member  pay 
to  the  Exchange  for  "dues  or  assessments"  upon  his  certificate,  and  for 
several  years  they  were  paid  by  the  assignee,  in  an  action  to  deter- 
mine the  title  to  the  fund  as  between  him  and  the  beneficiary,  held,  that  the 
assignment  was  ineffectual  as  security  for  the  former  indebtedness,  but 
was  effectual  as  to  the  sums  advanced  for  the  dues  and  assessments 
necessary  to  keep  the  interest  of  the  beneficiary  alive. 

Holmes  v.  Seaman,  99  App.  Div.  624,  reversed. 

(Argued  March  6,  1906;  decided  April  17,  1906.) 
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Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  January  4,  1905,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee.  The  actions  were  tried  together  by  consent  and  the 
evidence  is  the  same  in  both. 

The  first  of  these  actions  is  brought  to  recover  the  sum  of 
$2,500.00,  and  the  second  to  recover  the  sum  of  $6,798.34, 
which  the  plaintiff  alleges  that  she  was  induced  to  pay  to  the 
defendant  by  wrongful  acts  and  representations  on  his  part 
and  without  consideration. 

In  1886  the  plaintiff's  father,  John  A.  Holmes,  and  the 
defendant  were  members  of  the  New  York  Produce  Exchange 
and  subscribers  to  its  gratuity  fund.  Holmes  was  indebted 
to  the  Oriental  Bank  in  the  sum  of  $2,350.00  and  the  bank 
held  his  certificate  of  niembership  in  the  Produce  Exchange 
as  security  for  the  loan.  The  defendant  loaned  Holmes  suffi- 
cient money  wherewith  to  pay  that  indebtedness  and  Holmes 
transferred  to  the  defendant  his  certificate  of  membership. 
Thereafter,  from  1886  until  1891,  the  defendant  paid  to  the 
New  York  Produce  Exchange  in  behalf  of 'Holmes  his  yearly 
dues  and  the  assessments  called  for  by  the  trustees  of  the 
gratuity  fund.  The  value  of  the  membership  certificate  had 
declined  in  that  period  to  such  an  extent  that  the  defendant 
deemed  it  doubtful  security  for  the  indebtedness  and  he  there- 
upon suggested  to  Holmes  that  he  should  be  further  secured 
by  a  transfer  of  the  interest  in  ten  thousand  dollai's  ($10,000.00) 
which  under  the  by-laws  of  the  Produce  Exchange  would  be 
payable  out  of  the  gratuity  fund  to  the  wife  and  daughter  of 
Holmes  upon  his  death.  Thereupon,  under  date  of  April 
13th,  1891,  an  instrument  was  executed  by  the  wife  of  Holmes 
(since  deceased)  and  his  daughter  (the  plaintiff  herein)  whereby 
they  assigned  to  the  defendant  "  so  much  of  our  rxjspective 
right,  title,  interest,  claim  and  demand  in,  to  and  over  any 
and  all  moneys  that  may  hereafter  become  or  grow  due  or 
owing  to  us  or  either  of  us  from  the  said  New  York  Produce 
Exchange,  its  Trustees  or  Managers,  or  from  the  trustees  of 
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the  gratuity  fund  of  the  said  Exchange  by  reason  of  our 
being  respectively  the  wife  and  daughter  of  the  said  John  A. 
Holmes  "  as  should  be  necessary  to  repay  to  the  defendant  the 
sum  of  $3,614.00  (representing  the  Oriental  Bank  debt)  with 
interest,  "and  all  further  suras  which  he,  the  said  Egbert  B. 
Seaman,  shall,  during  the  lifetime  of  the  said  John  A.  Holmes, 
pay  to  the  said  Produce  Exchange  or  the  Trustees  of  the  gratuity 
fund  thereof  for  dues  or  assessmnts  "  upon  Holmes'  certificate. 

For  nearly  ten  years  after  tlio  execution  of  this  instrument, 
namely,  up  to  March  31st,  1901,  when  Holmes  died,  the 
defendant  paid  the  dues  upon  his  certificate  and  the  assess- 
ments against  him  on  account  of  the  gratuity  fund.  Mean- 
time the  wife  of  Holmes  had  died.  On  April  5th,  1901,  the 
defendant  procured  the  daughter  (the  plaintiff  herein)  to  exe- 
cute another  instrument  purporting  to  transfer  to  him  such 
moneys  due  or  to  grow  due  to  her  from  the  New  York 
Produce  Exchange  by  reason  of  her  being  the  daughter  of 
John  A.  Holmes,  deceased,  as  might  be  sufficient  to  pay  to 
him  the  sum  of  $3,614.00  for  borrowed  money  mentioned  in 
the  instrument  of  April  13th,  1891,  and  also  the  further  sum 
of  $2,014.00  for  dues  or  assessments  and  interest  thereon 
from  the  date"  upon  which  the  various  dues  and  assessments 
were  paid  by  Holmes. 

Upon  these  two  instruments  the  defendant  obtained 
$2,500.00  from  the  New  York  Produce  Exchange.  There 
remained  payable  on  account  of  the  interest  of  Holmes  in 
the  gratuity  fund  $6,823.34.  The  defendant  claimed  to  be 
entitled  to  receive  this  balance,  or  a  largo  portion  thereof,  by 
reason  of  the  advances  made  by  him  during  the  lifetime  of 
Holmes  to  keep  alive  his  membership  in  the  exchange  and 
his  interest  in  the  gratuity  fund.  The  New  York  Produce 
Exchange  paid  the  money  into  court  to  await  the  determina- 
tion of  this  controversy  as  to  the  rights  of  the  respective 
claimants.  The  plaintiff  seeks  in  these  actions  to  recover  as 
against  the  defendant  the  $2,500,00  already  paid  to  him  out 
of  the  gratuity  fund  and  to  establish  her  title  to  the  balance 
thus  paid  into  court. 


1906.]  Holmes  Vi  Seaman.  489 

N.  Y.  Rep.]  Points  of  counsel. 

The  actions  were  tried  together  before  a  referee,  who  found 
the  facts  substantially  as  hereinbefore  stated,  and  found  fur- 
ther that  tlie  first  instrument  or  assignment  of  April  13th,  1891, 
was  signed  and  delivered  by  the  plaintiff  in  ignorance  of  her 
rights,  and  that  the  assignment  or  instrument  of  April  5th, 
1901,  was  procured  by  representations  and  conduct  on  the 
part  of  the  defendant  which  were  calculated  to  and  did  mis- 
lead and  deceive  the  plaintiff.  He  further  found  as  con- 
clusion of  law  that  the  first  assignment  of  April  13th,  1891, 
was  void  and  that  the  second  assignment  of  April  5th,  1901, 
was  voidable  at  the  election  of  the  plaintiff,  and  he  directed 
judgment,  and  judgment  was  entered  in  action  No.  1  for  the 
recovery  of  $2,500.00  with  interest,  and,  in  action  Xo.  2, 
declaring  that  the  defendant  had  no  claim  upon  and  was  not 
entitled  to  the  balance  of  the  gratuity  fund  paid  into  court 
by  the  New  York  Produce  Exchange.  These  judgments 
have  been  affirmed  by  the  Appellate  Division  by  a  divided 
court. 

Albert  ISUckney  for  appellant.  The  first  assignment,  as  to 
which  there  is  no  charge  of  fraud,  made  by  plaintiff  and  her 
mother  to  secure  past  and  future  advances,  'followed  by 
advances  made  on  the  faith  thereof,  which  were  used  to  pre- 
serve the  existence  of  the  entire  interest  in  the  gratuity  fund, 
operated  as  an  equitable  assignment  of  that  interest  when  the 
same  should  become  payable  to  the  plaintiff,  so  far  as  was 
necessary  to  repay  the  advances.  {Kimball  v.  Lester,  43  App. 
Div.  27 ;  affd.,  167  N.  Y.  570 ;  Dexter  v.  Supreme  Council, 
97  App.  Div.  545 :  Webster  v.  Welch,  57  App.  Div.  558 ; 
McCord  V.  McCord,  40  App.  Div.  425.)  The  assignment 
being,  in  terms,  of  all  "  moneys"  that  may  hereafter  become 
or  grow  due,  constituted  in  equity  a  specific  appropriation  of 
the  moneys  constituting  the  fund,  when  they  should  become 
ascertained  and  payable  under  the  by-laws  of  the  Produce 
Exchange.  {Field  v.  Mayor,  6  N.  Y.  179  ;  Stover  v.  Eycle- 
shimer,  3  Keyes,  620 ;  Hirsh  v.  A^ier,  146  N.  Y.  13.)  The 
first  assignment  being  enforceable  in  equity,  the  charge'  of 
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fraud  as  to  the  second  assignrnent,  which  in  its  fullest  extent 
consists  of  a  charge  that  the  defendant  insisted  on  tlie  validity 
of  the  first  assignment,  becomes  of  no  effect.  {Arthur  v. 
Oriswold,  55  K  Y.  400;  Brackett  v.  Griswold,  112  N.  Y. 
454 ;  Henry  v.  Henry ^  8  Barb.  588.)  A  separate  and  distinct 
ground  for  refusing  the  plaintiff  any  equitable  relief  is  found 
in  the  fact  that  the  plaintiff  refuses  to  do  equity,  in  that  she 
seeks  to  deprive  the  defendant  of  any  and  all  interest  in  the 
fund  which  owes  its  existence  to  the  advances  made  by  him 
on  the  faith  of  the  original  assignment,  as  to  which  no  fraud 
is  alleged.  {Gould  v.  Cayuga  Ban\  86  N.  Y.  75  ;  Graham, 
y.  Meyer,  99  N.  Y-  611 ;  McQuiddy  v.  Ware,  20  Wall.  14 ; 
Thomas  v.  B.,  etc.,  R.  72.  Co,,  109  U.  S.  522.) 

George  W.  Weiffenhach  for  respondent.  The  so-called 
first  assignment  is  inherently  void.  {McCord  v.  McCord, 
40  App.  Div.  275  ;  Eadie  v.  Sliinmoii,  25  N.  Y.  9  ;  Barry  v. 
E.  Life  Ins.  Co.,  59  N.  Y.  587;  Barry  v.  Brune,  71  N.  Y. 
261 ;  Brummer  v.  Cohn,  86  N.  Y.  11 ;  Smillie  v.  Quinn,  90 
N.  Y.  492  ;  Baro7i  v.  Brummer,  100  N.  Y.  372 ;  Frank  v. 
M.  Z.  Ins.  Co.,  102  N.  Y.  266 ;  Brick  v.  CampheU,  122  N.  Y. 
357;  Bull  v.  Case,  165  N.  Y.  578.)  The  equities  are  against 
defendant.    (1  Pom.  Eq.  Juris.  [2d  ed.]  §§  403,  404.) 

Willard  Babtlett,  J.  The  gratuity  fund  of  the  New 
York  Produce  Exchange  was  established  pursuant  to  chapter 
36  of  the  Laws  of  1882,  which  authorized  the  corporation  to 
make  provision  for  the  widows  and  families  of  deceased  mem- 
bei-s,  and  provide  for  an  assessment  of  such  sum  as  should  be 
fixed  in  the  by-laws  of  the  corporation  upon  the  death  of  any 
member,  which  sum  or  such  proportion  thereof  as  the  by-laws 
might  provide,  and  such  proportion  of  the  surplus  income  of 
the  corporation  as  the  by-laws  might  provide,  might  be  paid 
to  the  widow,  children,  next  of  kin  or  other  persons  depend- 
ent upon  said  deceased  member,  in  such  manner  as  the 
by-laws  should  prescribe. 

Among  the  by-laws  relating  to  the  gratuity  fund  estab- 
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lislied  under  the  autliority  of  this  statute,  was  the  following : 
"  Nothing  herein  contained  shall  be  construed  as  constituting 
any  estate  ifi  esse  wliicli  can  be  mortgaged  or  pledged  for  the 
payment  of  any  debts,  but  it  shall  be  construed  as  the  solemn 
agreement  of  every  subscribing  member  of  the  New  York 
Produce  Exchange  to  make  a  gift  to  the  family  of  each 
deceased  member,  and  of  tlie  exchange  to  collect  and  pay 
over  to  the  family  the  said  gift." 

The  language  of  this  by-law  is  such  as  to  constitute  a 
clear  and  unmistakable  prohibition  against  the  assignment  or 
pledge  by  the  beneficiaries  of  any  interest  in  the  gratuity 
fund  of  the  New  York  Produce  Exchange  in  payment  or  to 
secure  the  payment  of  a  debt  having  no  relation  to  such  fund 
and  in  no  wise  incurred  for  the  purpose  of  keeping  alive  the 
interest  of  the  beneficiaries  in  such  fund.  So  far,  therefore, 
as  the  first  assignment  assumed  or  purported  to  charge  the 
interest  of  the  plaintiff  in  the  gratuity  fund  with  any  liability 
on  account  of  the  debt  to  the  Oriental  Bank  of  $3,614.00 
owing  by  Holmes  to  the  Oriental  Bank  and  paid  by  the 
defendant,  together  with  the  interest  thereon,  that  assignment 
was  ineffectual,  and  to  that  extent  the  referee  was  right  in 
adjudging  it  to  be  void. 

In  the  same  instrument,  however,  and  wholly  irrespective  of 
the  contents  of  the  second  assignment,  the  plaintiff  expressly 
authorized  and  empowered  the  New  York  Produce  Exchange, 
its  trustees  and  managers,  or  the  trustees  of  the  gratuity  fund, 
to  pay  over  to  the  defendant  not  only  the  said  sum  of  $3,614.00 
with  interest  thereon,  but  "  such  further  sums  of  money  as 
he,  the  said  Egbert  B.  Seaman,  shall  or  may  pay  to  the  said 
Produce  Exchange  or  the  Trustees  of  the  gratuity  fund 
thereof,  hereafter,  for  or  on  account  of  dues  or  assessments 
upon  the  said  certificate,  together  with  interest  on  each  of  such 
payments  from  the  date  thereof,"  and  the  principal  question 
presented  upon  this  appeal,  in  the  view  which  we  take  of  the 
controversy,  is  whether  or  not  this  portion  of  the  instrument 
was  effectual  to  constitute  a  legal  charge  or  lien  upon  the 
plaintiff's  interest  in  the  gratuity  fund  to  the  extent  of  the 
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0um  paid  out  by  the  defendant  to  the  Produce  Exchange 
upon  the  faith  of  the  instrument  and  for  the  purpose  of 
keeping  the  plaintiff's  interest  in  that  fund  alive. 

The  referee  lias  answered  this  question  in  the  negative  on 
the  authority  of  McCord  v.  McCord  (40  App.  Div.  275).  In 
that  case  the  assignment  was  made  during  the  life  of  the 
member  of  the  Produce  Exchange  by  his  wife,  who  was  the 
sole  beneficiary  of  the  fund,  and  the  husband  joined  in  the 
assignment.  The  instrument  was  executed  to  secure  the  plain- 
tiff for  advances  made  or  to  be  made,  and  the  evidence  tended 
to  show  that  the  plaintiff  made  advances  upon  the  faith  of 
the  assignment  partly  for  the  support  of  the  member  and  his 
wife  and  partly  to  pay  assessments  imposed  upon  the  member 
under  the  gratuity  plan.  The  Appellate  Division  held  that 
the  member's  interest  in  the  gratuity  fund  was  not  thus  assign- 
able, and  Mr.  Justice  BARRErr,  who  wrote  the  opinion  of  the 
court,  quoted  the  language  of  Cullen,  J.,  in  Kemp  v.  New 
York  Produce  Exchange  (34  App.  Div.  175),  where  he  said  : 
"  The  by-laws  provide,  in  express  terms,  that  nothing  therein 
contained  shall  be  construed  as  constituting  any  interest  which 
can  be  mortgaged  or  pledged  for  the  payment  of  any  debt. 
Equally  it  was  incapable  of  assignment.  It  was  the  intention 
to  create  provision  for  the  family  of  the  deceased  member, 
which  should  be  beyond  the  hazard  of  loss  from  pecuniary 
misfortune." 

So  far  as  the  McCord  case  decides  that  a  beneficial  interest 
in  the  gratuity  fund  of  the  New  Tork  Produce  Exchange 
could  not  be  assigned  as  security  for  a  pre-existing  debt,  and 
that  no  valid  charg^  could  be  made  thereon  for  any  future 
indebtedness  outside  of  payments  necessary  to  keep  alive  the 
interest  of  the  beneficiaries  in  the  fund,  we  think  that  the 
decision  was  correct.  We  are  unable  to  approve  it,  however, 
so  far  as  it  denies  to  a  beneficiary  in  the  gratuity  fund  the 
power  to  charge  his  iliterest  with  the  repayment  of  such 
amounts  of  money  as  may  be  paid  by  another  to  maintain  that 
interest  in  existence,  and  without  which  payments  it  must 
have  been  absolutely  destroyed. 
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To  hold  that  this  may  not  be  done  would  be  to  defeat  the 
manifest  purpose  of  tlie  by-laws,  as  expressed  by  Mr.  Justice 
CuLLEN  in  Kem-p  v.  New  York  Produce  Exchange  {8upra\ 
where  he  declared  it  to  be  the  intention  to  create  a  provision 
for  the  family  of  a  deceased  member  which  should  be  beyond 
the  hazard  of  loss  from  pecuniary  misfortune.  Take  the  case 
of  the  wife  or  child  of  a  member  of  the  exchange  who  had 
paid  his  dues  and  assessments  for  years  and  suddenly  found 
himself  unable  to  pay  them  any  longer.  The  wife  or  child  is 
equally  destitute.  None  of  the  parties  in  interest  has  any 
means  whereby  to  provide  for  the  payment  of  the  assessments, 
without  which  the  right  of  the  wife  or  child  to  receive  any- 
tiiing  whatever  from  the  gratuity  fund  will  at  once  cease  and 
determine.  If  the  provision  in  the  by-laws  against  any  assign- 
ment is  deemed  to  be  a  prohibition  against  creating  a  diarge 
upon  the  beneficial  interest  which  will  reimburse  a  tiiird  party 
for  advances  made  to  prevent  its  destruction,  then  under  such 
circumstances  all  that  has  been  paid  by  the  member  during 
his  lifetime  will  go  for  naught,  and  the  widow  or  orphan  will 
be  left  penniless.  A  construction  which  will  have  this  effect 
should  not  be  adopted  unless  it  is  the  only  construction  of 
which  the  by-law  is  capable.  Taking  into  consideration  the 
plain  object  in  view  in  the  establishment  of  the  gratuity  fund 
and  the  enactment  of  the  by-law,  we  think  it  must  be  held 
to  warrant  and  justify  the  creation  of  such  a  charge  as  was 
made  upon  it  by  the  execution  of  tlie  first  assignment  in  this 
case. 

The  referee's  finding  to  the  effect  that  this  assignment  was 
signed  and  delivered  by  her  in  ignorance  of  her  rights  does 
not  import  any  fraud  or  misrepresentation  in  fact,  but  is 
plainly  based  upon  the  proposition,  which  we  deem  erroneous, 
that  the  instrument  was  ineffectual  in  law.  As  we  regard 
this  first  instrument  as  amply  sufficient  of  itself  to  cluu<;x' 
the  plaintiff's  interest  in  the  gratuity  fund  with  the  sum  there- 
after paid  out  by  the  defendant  to  keep  it  alive,  the  circum- 
stances under  which  the  second  assignment  was  obtained 
become  wholly  immaterial.     Upon  the  evidence  in  the  two^ 
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cases  the  defendant  was  entitled  to  receive  out  of  the  plain- 
tiflPs  interest  in  the  gratuity  fund  the  aggregate  of  all  tlie 
amounts  paid  by  him  after  the  execution  of  the  assignment  on 
account  of  dues  upon  Holmes'  certificate  of  membership  and 
the  assessments  against  Holmes  on  account  of  the  gratutity 
fund  with  interest  upon  such  payments  from  the  dates  at 
which  they  were  made.  He  was  not  entitled  to  receive  any- 
thing on  account  of  the  debt  of  Holmes  paid  to  the  Oriental 
Bank  or  interest  thereon.  The  wliole  of  the  amount  payable 
out  of  the  gratuity  fund  on  account  of  Hohnes'  membersliip 
was  payable  to  the  plaintiff  less  the  sum  heretofore  mentioned 
as  due  to  the  defendant  on  account  of  the  amounts  paid  by 
him  to  save  the  plaintiff's  interest. 

The  judgment  in  each  action  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner  and 
HiscocK,  JJ.,  concur. 

Judgment  reversed,  etc. 


Henry  Koster,  a  Taxpayer  of  the  City  of  Yonkers,  Appel- 
lant, V.  John  H.  Coyne,  as  Mayor  of  the  City  of  Yonkers, 
et  al.,  Respondents. 

1.  Cities  —  Constitutional  Law  —  Statute  (L.  1905,  Ch.  501) 
Amending  "White  Charteu"  Constitutional,  Although  Not 
Transmitted  to  Cities  Affected  Thekeby  (Const.  Art.  12,  §  2).  The 
statute  (L.  1905,  ch.  501)  amending  the  "act  for  tlie  government  of  cities 
of  the  second  class"  (L.  1898,  ch.  182),  commonly  called  the  **  White  Char- 
ter," so  that  the  provisions  thereof  shall  not  apply  to  any  city  that 
becomes  a  city  of  the  second  class  in  the  enumeration  to  be  had  in  the 
year  1905,  until  on  and  after  the  1st  day  of  January,  1908,  except  that  the 
officers  provided  in  such  act  for  such  city  as  becomes  a  city  of  the  second 
class  after  such  enumeration  shall  be  elected  at  the  city  election  to  be  held 
on  the  Tuesday  succeeding  the  first  Monday  in  November,  1907,  is  con- 
stitutional, although  a  certified  copy  thereof  vras  not  transmitted  to  any 
city  or  cities  affected  thereby,  as  required  by  the  Constitution  (Art.  12,  §2) 
in  case  of  special  city  laws;  since  such  statute  is  a  general,  not  a  special, 
city  law  under  the  provisions  of  said  section  defining  general  city  laws  as 
*•  those  which  relate  to  all  the  cities  of  one  or  more  classes,"  and  special 
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city  laws  as  those  "  which  relate  to  a  single  city  or  to  less  than  all  the  cities 
of  a  class.  **  By  its  express  terms  the  statute  relates  to  all  of  the  cities  of  the 
state,  not  then  in  the  second  class,  which  might  thereafter  come  into  that 
class  as  a  result  of  the  enumeration  in  1905,  so  that  all  of  such  cities 
might  have  a  reasonable  time  to  adapt  their  government  to  the  changed 
conditions. 

2.  YoNKERS  (City  op)  —  Effect  op  Statute  (L.  1905,  Ch.  501)  When 
YoNKERS  Became  a  City  op  the  Second  Class  under  Enumeration  of 
1905.  Under  the  enumeration  taken  in  1905  the  city  of  Yonkers,  pre- 
viously a  city  of  the  third  class,  governed  by  a  special  charter  which  pro- 
vided for  the  election  of  two  aldermen  from  each  ward,  became  a  city  of 
the  second  class,  but  the  statute  (L.  1905,  ch.  501)  which  amended  the 
*'  White  Charter,"  prevents  the  original  provisions  of  that  charter  from 
so  applying  to  the  city  of  Yonkers  as  to  reduce  the  number  of  aldermen 
from  two  to  one  in  each  wai*d  until  January  1,  1908. 

8.  Same  —  Construction  and  Effect  of  Provisions  op  Constitu- 
tion (Const.  Art.  13,  §  8)  upon  Charter  Provisions  Helatino  to 
Election  and  Terms  of  Aldermen  —  Proceedings  to  Fill  Vacancy 
IN  Office  of  Aldermkn.  The  provisions  of  the  Constitution  (Const, 
art.  12,  §  8)  providing  that  **  all  elections  of  city  officers  •  •  *  except 
to  fill  vacancies,  shall  be  held  on  the  Tuesday  succeeding  the  first  Monday 
in  November  in  an  odd -numbered  year,  and  the  term  of  every  such 
officer  shall  expire  at  the  end  of  the  odd  numbered  year,"  apply  to  the 
election  of  aldermen  and  are  mandatory;  when  the  city  of  Yonkers 
became  a  city  of  the  second  class  it  became  subject  to  those  provisions 
and  was  required  to  elect  aldermen  on  the  Tuesday  succeeding  the  first 
Monday  in  November,  1905,  whose  terms  would  expire  at  the  end  of  1907; 
the  terms  of  the  aldermen  elected  in  such  city  in  1904  for  the  term 
of  two  years  to  expire  in  December,  1906,  were  abridged  so  as  to  expire, 
at  the  latest,  with  the  last  day  of  December,  1905;  but  the  offices  to  which 
such  aldermen  had  been  elected  were  not  thereby  abolished;  until  the 
provisions  of  the  **  White  Charter"  took  effect  providing  for  the  election 
of  aldermen  in  November,  1907,  to  take  effect  January,  1908,  the  pro- 
visions of  the  original  special  charter  of  the  city  of  Yonkers  continued  in 
force  and  provided  for  the  election  of  two  aldermen  from  each  ward; 
when,  therefore,  one  of  the  aldermen  of  a  ward,  elected  in  1904,  for  the 
term  of  two  years,  was  elected  mayor  of  the  city  at  the  election  held  in 
November,  1905,  and  resigned  his  office  as  alderman  on  the  thirteenth  of 
that  month,  there  was,  consequently,  a  vacancy  and  the  common  council 
had  the  power  to  order  a  special  election  to  fill  such  vacancy  for  a  term 
which  will  expire  December  31,  1907. 

4.  Resolution  Ordering  Special  Election  of  Alderman  to  Fill 
Vacancy  —  Immaterial  Error.  Although  the  resolution  of  the  com- 
mon council,  ordering  such  special  election  and  describing  the  vacancy  to 
be  filled  as  one  '*for  the  unexpired  term  of  two  years  commencing 
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December  1st,  1904,  and  ending  November  90th,  1906,"  was  erroneous 
because  such  term,  under  the  constitutional  and  statutory  provisions 
applicable  thereto,  expired  in  1905  instead  of  1906,  such  error  is  to  be 
regai'ded  as  an  immaterial  irregularity  which  does  not  affect  the  validity 
of  the  proceedings  for  such  special  election. 
Kastei'  V.  Coyne,  110  App.  Div.  742,  affirmed, 

(Argued  March  8,  1906;  decided  April  17,  1906.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  tiie  second  judicial  depart- 
ment, entered  February  1,  1906,  which  reversed  an  order  of 
Special  Term  en joinmg pendente  lite  a  special  election  to  fill 
an  alleged  vacancy  in  the  office  of  alderman  of  the  second 
ward  of  the  city  of  Yonkers. 

The  following  questions  were  certified:  "1.  Is  chapter 
501  of  the  Laws  of  1905  constitutional  ? 

"2.  Does  section  3  of  article  12  of  the  State  Constitution 
affect  the  term  of  the  alderman  of  the  second  ward  of  the  city 
of  Yonkers,  elected  in  November,  1904,  and  did  the  term  of 
said  office  expire  on  December  31st,  1905  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  F,  Brennan  for  appellant.  Chapter  501  of  the  Laws 
of  1905,  which  sought  to  suspend  the  operation  of  the  second 
class  city  charter  until  January  1,  1908,  is  unconstitutional. 
(Const,  of  N.  Y.  art.  12,  §  2 ;  Mattel^  of  Church,  92  N.  Y. 
4;  Matter  of  Henneherger,  25  App.  Div.  168;  155  N.  Y. 
424;  Matter  of  N,  T.  cfe  Z.  7.  B.  Co.,  148  K  Y.  540; 
People  ex  rel.  Eiiisfeld  v.  Murray,  149  K.  Y.  367 ;  Chrystal 
V.  Mayor,  etc,  63  App.  Div.  98  ;  Cahill  v.  Hogan,  180  N.  Y. 
304;  People  ex  rel,  Eldred  v.  Palmer,  154  N.  Y.  133; 
Long  V.  Mayor,  etc,,  81  N.  Y.  425 ;  People  ex  rel,  Gere  v. 
WliidocTt,  92  JSr.  Y.  198.) 

Thomas  F,  Curran  for  John  H.  Coyne  et  al.,  respondents. 
Chapter  501  of  the  Laws  of  1905  is  constitutional.  {Pryor 
V.  City  of  Pochest'er,  166  X.  Y.  548 ;  People  ex  rel.  City  of 
Rochester  v.  Brlggs,  50  N.  Y.  553 ;  Actor  v.  A.  7?.  Co,,  113 
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N.  T.  93 ;  Ferguson  v.  JiasSy  126  N.  Y.  459.)  Chapter  501 
of  the  Laws  of  1905,  being  constitutional,  the  city  of  Tonkei*s 
is  governed  by  its  special  charter  (L.  1895,  chap.  635),  pur- 
suant to  the  provisions  of  which  charter  an  election  to  fill  the 
vacancy  in  the  office  of  alderman  of  the  second  ward  must  be 
held.     (Peoj?le  v.  Fitzgerald,  180  N.  Y.  269) 

James  M,  Hunt  for  John  H.  Southwick  et  al.,  respondents. 
Chapter  501  of  the  Laws  of  1905  is  not  unconstitutional  or 
voi(J,  but  is  legal,  binding  and  operative,  and  effectually  post- 
pones the  operation  of  the  White  charter  in  the  city  of  Yon- 
kers  until  January  1,  1908.  {Pryor  v.  City  of  Eocheater, 
166  N.  Y.  548 ;  McOrath  v.  Grout,  lYl  N.  Y.  7.) 

Francis  A.  Winslow  and  William  J,  Wallvn  for  Daniel 
J.  Cashin  et  al.,  respondents.  Chapter  501  of  the  Laws  of  1905 
is  constitutional.  {People  ex  rel.  City  of  Rochester  v.  Briggs, 
50  N.  Y.  553 ;  Actor  v.  A.  R,  Co.,  113  K  Y.  93 ;  Fergusan 
V.  Ross,  126  N.  Y.  459.)  Chapter  501  of  the  Laws  of  1905 
being  constitutional,  the  city  of  Yonkers  is  governed  by  its 
special  charter  (L.  1895,  ch.  635),  pursuant  to  the  provisions 
of  which  charter  an  election  to  fill  the  vacancy  in  the  office 
of  alderman  of  the  second  ward  must  be  held.  {People  ex 
rel.  Eldred  v.  Palmer,  154  K  Y.  133 ;  Peoples, Fitzgerald, 
180  N.  Y.  269.) 

Charles  Philip  Boston  for  Board  of  Education  of  the  City 
of  Yonkers,  intervening.  Chapter  501  of  the  Laws  of  1905 
is  constitutional  and  postpones  the  operation  of  the  uniform 
charter  for  cities  of  the  second  class  in  the  city  of  Yonkers 
until  January  1,  1908.  {Pryor  v.  City  of  Rochester,  166 
K  Y.  548.) 

HisoooK,  J.  The  order  appealed  from  should  be  affirmed. 
While,  as  we  understand  it,  the  particular  proceedings  for  a 
special  election  involved  in  this  action  have  run  down  and 
have  ceased  to  be  a  matter  of  practical  consequence,  the 
important  questions  raised  with  reference  to  them  still  remain 
32 


498  KosTER  V,  Coyne.  [April, 

Opinion  of  the  Court,  per  Hiscock,  J.  [Vol.  18 1. 

to  be  dealt  with  and,  therefore,  deserve  our  consideration  at 
some  length. 

Prior  to  the  census  enumeration  of  1905  the  city  of  Ton- 
kers  was  a  city  of  the  third  class,  governed  by  a  special  char- 
ter (Chapter  635,  Laws  of  1895.)  This  charter,  amongst 
other  things,  provided  for  the  election  of  two  aldermen  from 
each  of  the  several  wards.  In  accordance  with  these  pro- 
visions, in  the  year  1904,  the  defendant  Coyne  was  elected 
one  of  such  aldermen  from  one  of  the  wards  for  the  term  of 
two  years,  which  would  expire  December  1,  190G.  Having 
been  elected  mayor  of  the  city  at  the  election  held  in  Novem- 
ber, 1905,  he  thereafter,  and  upon  the  13th  day  of  said  month, 
resigned  his  aldermanic  office.  Thereafter  the  common  coun- 
cil attempted  by  resolution  to  provide  for  a  special  election  to 
be  held  January  13,  1906,  for  the  purpose  of  tilling  the  sup- 
posed vacancy  caused  by  such  resignation  and  fixing  the  term 
to  be  filled  as  expiring  Dember  1,  1906.  Tiiis  is  the  election 
which  appellant  has  sought  to  enjoin. 

He  contends  that  there  was  no  vacancy  to  be  filled,  and 
hence  that  said  special  election  was  unlawful,  basing  this 
contention  upon  two  propositions  : 

First,  he  urges  that,  under  the  enumeration  of  1906,  Ton- 
kers  became  a  city  of  the  second  class  and  passed  under  the 
provisions  of  the  White  charter,  so  called  (Chap.  182  of  the 
Laws  of  1898),  which  provided  for  only  one  alderman  from 
each  ward  and  abolished  any  vacancy  to  be  filled  by  special 
election  which  otherwise  might  have  resulted  from  Coyne's 
resignation  of  the  second  aldermanship. 

And,  in  the  second  place,  as  we  understand  his  argument, 
he  urges  that  the  provisions  of  section  3,  article  XII,  of  the 
Constitution,  with  reference  to  the  election  of  municipal 
officers  in  odd -numbered  years,  somehow  so  affected  the  former 
office  held  by  Coyne  that  there  was  no  vacancy  to  be  filled  in 
1906. 

These  claims  require  the  consideration  of  various  constitu- 
tional and  statutory  provisions  and  will  be  considered  in  the 
order  stated. 
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The  enumeration  taken  in  1905  indicated  that  the  city  of 
Yonkers  had  a  population  of  over  fifty  thousaud  and  less  than 
two  hundred  and  fifty  thousand,  and  a  proper  certificate  to 
that  effect  was  filed  October  5,  1905. 

Upon  the  fulfillment  of  these  conditions  it  became  a  city 
of  the  second  class  in  accordance  with  the  provisions  of 
section  2  of  article  XII  of  the  Constitution. 

Under  tlie  provisions  of  the  White  charter,  as  originally 
adopted,  the  result  claimed  by  appellant  doubtless  would  have 
followed  of  the  abolition  of  the  right  to  two  aldermen  in  each 
of  the  wards,  and  Mr.  Coyne's  resignation  would  have  occa- 
sioned no  vacancy  to  be  filled.  But  by  chapter  501  of  the 
Laws  of  1905  the  original  act  for  the  government  of  cities  of 
the  second  class  was  so  amended  as  to  provide  that  its  pro- 
visions should  "  not  apply  to  any  city  that  became  (becomes) 
a  city  of  the  second  class  in  the  enumeration  to  be  had  in  the 
year  1905,  nntil  on  and  after  the  1st  day  of  January,  1908, 
except  that  the  officers  provided  in  such  act  for  such  city  as 
became  (becomes)  a  city  of  the  second  class  after  such 
enumeration,  should  (shall)  be  elected  at  the  city  election  to  be 
held  on  the  Tuesday  succeeding  the  first  Monday  in  Novem- 
ber, 1907,"  and  which  amendment  took  effect  immediately. 

Appellant  seeks  to  avoid  the  obvious  consequences  of  this 
amendment  in  postponing  any  abolition  of  or  change  in  the 
municipal  ofiicesof  the  city  of  Yonkers  under  its  original  and 
special  charter,  by  claiming  that  it  was  unconstitutional  and 
invalid.  This  claim  is  based  upon  section  2  of  article  XII  of 
the  Constitution,  which,  in  effect,  divides  laws  relating  to 
the  property,  affairs  or  government  of  cities  into  general 
and  special  city  laws,  and  provides  that  special  city  laws  shall 
not  be  passed  until  after  a  certified  copy  of  any  bill  relating 
to  a  city  has  been  transmitted  to  the  mayor  of  said  city  and 
returned  with  a  certificate  whether  the  city  has  or  has  not 
accepted  the  same,  etc.  It  is  qonceded  that  no  copy  of  the 
amendment  in  question  was  ever  transmitted  to  the  mayor  of 
Yonkers,  and  appellant's  conclusions  would  be  convincing  if 
he  were  right  in  his  assumption  that  this  was  a  special  city 
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law.  We  do  not  think,  however,  that  such  was  its  character 
in  any  degree  whatever.  The  provision  of  the  Constitution 
in  question  defines  general  city  laws  as  "  those  which  relate  to 
all  the  cities  of  one  or  more  classes,"  and  special  city  laws  as 
those  "  which  relate  to  a  single  city,  or  to  less  than  all  the 
cities  of  a  class.''  We  are  unable  to  see  any  force  in  the 
claim  that  under  these  definitions  the  amendment  was  any- 
thing lesa  than  a  general  law.  By  its  terms  it  expressly 
related  to  all  the  cities  of  the  state  which  might  become  cities 
of  the  second  class  under  fixed  conditions  and  at  a  future 
date.  At  the  time  it  was  adopted  the  enumeration  referred 
to  had  not  been  completed  and  there  was  no  way  in  which  the 
legislature  officially  and  legally  could  determine  what  cities 
would  or  would  not  come  within  its  terms.  Itaflfected  gener- 
ally every  city  not  then  in  tlie  second  class  and  which  by  any 
possibility  might  come  into  that  class  through  the  results  of 
the  enumeration  then  to  be  taken.  In  effect  it  considered 
all  the  municipalities  of  the  state  as  constituting  two  classes, 
those  then  belonging  to  and  those  not  belonging  to  the  second 
class,  and  it  was  addressed  universally  and  without  discrimina- 
tion to  all  of  the  latter.  It  was  apparently  adopted  with  the 
wise  intention  of  giving  cities  a  reasonable  time  within  which  to 
adapt  their  government  to  changed  conditions,  and  no  extended 
argument  can  make  it  plainer  than  do  the  very  terms  of  the 
statute  itself  that  it  was  general  and  not  special  legislation. 
The  difficulties  into  whicli  appellant's  argument  would  lead 
from  a  practical  standpoint  occur  to  the  mind  at  once  when 
we  ask  how  the  legislature  could  have  complied  with  tlie 
constitutional  provisions  requiring  a  copy  of  a  special  law  to 
be  sent  to  the  mayor  of  a  city  and  to  what  mayors  of  what 
cities  it  would  have  been  necessary  to  send  a  copy  of  this 
amendment  before  the  results  of  the  enumeration  of  1905 
were  known. 

We,  therefore,  have  no  difficulty  in  determining  that  appel- 
lant's first  contention  is  not  a  good  one  and  that  the  amend- 
ment in  question  did  prevent  the  original  provisions  of  tlie 
White  charter  from  so  applying  to  the  city  of  Yonkers  at  the 
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times  in  question  in  this  proceeding  as  to  reduce  the  number 
of  aldermen  to  one  from  each  ward,  and  we  pass  to  the  other 
point  involved. 

"We  believe  that  appellant  is  right,  that  section  3  of  article 
12  of  the  Constitution  applied  to  the  office  held  by  the 
respondent  Coyne  in  November,  1905.  That  section  provides 
that  "all  elections  of  city  officers  *  *  *  except  to  fill 
vacancies,  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  in  November  in  an  odd-numbered  year,  and  the  term 
of  every  such  officer  shall  expire  at  the  end  of  an  odd-num- 
bered year."  Said  section  also  provides  for  such  extension  or 
abridgment  of  the  terms  of  office  of  such  officers  elected  before 
the  1st  day  of  January,  1895,  as  will  make  them  expire  with 
the  end  of  an  odd-numbered  year,  also  that  the  section  shall 
not  apply  to  any  city  of  the  third  class. 

This  last  clause  does  not  exempt  the  city  of  Yonkers  from 
the  application  of  said  section  after  it  became  a  city  of  tlie 
second  class  as  the  result  of  the  enumeration  of  1905,  and  the 
filing  of  the  certificate  in  October  of  that  year. 

It  is  true  tliat  the  respondent  Coyne  had  been  elected  for 
the  term  of  two  years  in  1904,  and  before  the  city  as  one  of 
the  second  class  passed  under  the  provisions  of  this  section, 
and  the  section  does  not  in  specific  terms  provide  for  such  a 
case.  As  is  well  understood,  however,  it  was  adopted  in 
response  to  a  general  sentiment  in  favor  of  separating  nmnic- 
ipal  from  general  elections  in  all  large  cities  In  the  hope  of 
securing  better  results  in  the  former,  and  it  is  our  duty  to 
give  such  liberal  construction  as  will  carry  out  this  policy  and 
secure  the  application  and  enforcement  of  its  provisions 
wherever  possible. 

The  provision  is  mandatory  in  requiring  that  the  election 
of  such  a  city  officer  as  an  alderman  shall  be  held  in  an  odd- 
numbered  year  and  that  his  term  shall  expire  in  an  odd-num- 
bered year.  It  is  to  be  regarded  as  fairly  applicable  to  all 
cases  which  might  arise  within  its  terms  after  its  adoption, 
and  when  in  October  the  city  of  Yonkers  became  a  city  of 
the  second  class,  we  see  no  difficulty  in  making  it  subject  to 
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the  provisions  quoted  and  in  holding  that  it  was  required  to 
elect  aldermen  on  the  Tuesday  succeeding  the  first  Monday 
in  November,  1905,  whose  terms  would  expire  at  the  end  of 
1907,  and  that  the  terms  of  those  aldermen  elected  in  1904 
would  expire  at  the  outside  with  the  last  day  of  December, 
1905.  Unless  this  construction  is  adopted  we  shall  have  an 
anomalous  condition  of  affairs.  The  city  having  become  one 
of  the  second  class,  the  provisions  of  the  Constitution  now 
under  review  would  certainly  be  applicable  in  1906  when  the 
terms  of  the  aldermen  as  originally  fixed  would  expire  and 
those  provisions  would  prohibit  an  election  in  an  even-num- 
bered year.  In  addition,  the  provisions  of  the  White  charter 
already  referred  to  would  require  an  election  of  aldermen, 
one  from  each  ward  in  November,  1907.  Thus  the  only  way 
of  allowing  aldermen  to  the  city  would  be  by  permitting  those 
whose  terms  expired  in  1906  to  hold  over  until  November, 
1907,  or  January,  1908.  We  do  not  think  that  this  would  be 
a  good  result  or  that  it  is  required  by  a.  reasonable  construc- 
tion of  all  of  the  provisions  applicable.  The  city  was  undoubt- 
edly entitled  to  aldermen  under  some  system  for  the  period 
intervening  between  the  expiration  of  the  terms  of  oflfice  of 
those  elected  under  the  special  charter  before  it  became  a  city 
of  the  second  class,  and  the  date  when  it  was  entitled  to  elect 
aldermen  under  the  provisions  of  the  White  charter,  and  the 
construction  which  we  have  adopted  seems  to  secure  this 
right  in  the  way  most  natural  and  in  accordance  with  the 
spirit  of  the  constitutional  provisions  bearing  upon  tjiis  sub- 
ject. It  does  not,  however,  at  all  follow  that  because  these 
provisions  abridged  the  terms  of  office  of  the  aldermen  elected 
in  1904,  in  the  manner  stated,  they  abolished  the  oflices  to 
which  the  latter  had  been  elected.  Until  the  provisions  of 
the  White  charter  took  effect  providing  for  the  election  of 
aldermen  in  November,  1907,  to  take  effect  January,  1908, 
the  provisions  of  the  original  special  charter  of  the  city  of 
Yonkers  continued  in  force,  and  provided  for  the  election  of 
two  aldermen  from  each  ward.  The  office  originally  held  by 
Mr.  Coyne  has  not  been  filled,  but  is  vacant,  and  there  is  no 
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reason  why  proper  proceedings  should  not  be  taken  to  fill  it 
for  the  term  which  will  expire  December  31,  1907. 

The  resolution  of  the  common  council  ordering  a  special 
election  described  the  vacancy  to  be  filled  as  one  "  for  the 
unexpired  term  of  two  years  commencing  December  1st,  1904, 
and  ending  November  30th,  1906."  Under  the  construction 
which  we  have  adopted,  this  description  of  the  term  of  the 
vacancy  to  be  filled  was  erroneous,  as  the  term  expired  in 
1905  instead  of  1906.  It  is  not  urged,  however,  that  this 
misdescription  of  the  vacancy  so  affected  the  proceedings  for 
a  special  election  as  to  render  them  illegal  and  furnish  a  basis 
for  the  injunction  which  was  obtained.  Such  contention 
could  not  be  successfully  made.  The  vacancy  in  the  ofiice  of 
alderman  existed  at  the  time  when  the  common  council  insti- 
tuted the  proceedings  for  a  special  election.  The  charter  of 
the  city  of  Yonkers  required  that  body  to  institute  proceed- 
ings for  such  election.  The  provisions  of  the  Constitution 
and  of  the  statutes  which  we  have  already  considered  defined 
and  fixed  the  termination  of  the  ofiice  to  which  an  election 
was  to  be  made.  These  provisions,  of  course,  could  not  be 
changed  or  impaired  by  the  proceedings  of  the  common 
council.  There  does  not  seem  to  be  any  room  for  criticism 
upon  the  essential  portions  of  the  resolution  called  to  our 
attention  which  provided  for  notice  to  the  electors  of  the  time 
and  place  and  substantial  object  of  the  election  to  be  held. 
Under  these  circumstances  the  error  in  describing  the  term 
of  ofiice  to  be  filled  is  to  be  regarded  at  most  as  an  immaterial 
irregularity  whicli  would  not  affect  the  validity  of  the  pro- 
ceedings which  were  made  the  subject  of  this  action. 

The  order  appealed  from  should  b^  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Yann  and  .Willakd 
Baktlett,  JJ.,  concur ;  Werner,  J.,  absent. 

Order  affirmed. 
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Bybon  Rawson,  Respondent,  v.  Fbanois  H.  Leggett  et  al., 

Appellants. 

1.  Malicious  Prosecution— When  Probable  Cause  a  Question  op 
Law.  Where  in  an  action  to  recover  damages  for  malicious  prosecution, 
the  undisputed  facts  establish  that  the  defendants  were  without  malice 
and  that  after  an  investigation,  which  was  cautious  and  painstaking  in  the 
extreme,  they  possessed  knowledge  of  actual  facts  and  acquired  reliable 
information  of  apparent  facts  which  fully  justified  them  in  instituting 
criminal  proceedings,  and  in  addition  they  received  and  must  be  assumed 
to  have  relied  upon  the  advice  of  learned  counsel  including  the  district 
attorney,  it  must  be  held  as  a  matter  of  law  that  the  defendants  were  not 
guilty  of  malicious  prosecution;  and  a  judgment  affirming  a  judgment 
in  favor  of  plaintifiF,  entered  upon  a  verdict,  must  be  reversed. 

BatMon  V.  Leggett,  97  App.  Div.  416,  reversed. 

(Argued  January  80,  1006;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  20,  190^,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alton  B.  Parker  and  Edward  S.  Sosmer  for  appellants. 
The  complaint  should  have  been  dismissed.  {Thaide  v.  Kre- 
heler,  81  N.  Y.  428 ;  Besson  v.  Southard,  10  N.  Y.  236 ; 
Buma  V.  Erlen,  40  N.  Y.  463 ;  Heyne  v.  Blair,  62  N.  Y. 
19 ;  Bankdl  v.  Weiiiachty  99  App.  Div.  316 ;  Burt  v.  Smith, 
181  IT.  Y.  1 ;  Beacon  v.  Town,  4  Cush.  328 ;  Carle  v,  Ayers, 
53  N.  Y.  17.)  There  was  no  proof  of  malice.  {Heyne  v. 
Blair,  62  N.  Y.  19 ;  Steward  v.  Sonneborn,  98  U.  S.  187 ; 
McKown  V.  Hunter,  30  N.  Y.  625 ;  BulkeUy  v.  Smith,  2 
Duer,  261 ;  Vanderhilt  v.  Mathis,  5  Duer,  304;  MoCormack 
V.  Perry,  47  Hun,  71 ;  Thompson  v.  Lumley,  50  How.  Pr. 
105.)  Where  a  party  communicates  to  the  prosecuting  officer 
of  a  state  or  county  all  the  facts  bearing  on  the  case  of  which 
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he  has  knowledge,  or  could  have  ascertained  with  reasouable 
diligence  .and  inquiry,  and  has  acted  on  the  advice  received 
honestly  and  in  good  faith,  the  absence  of  rnalice  is  estab- 
lished, the  want  of  probable  cause  negatived,  and  the  action 
of  malicious  prosecution  will  not  lie.  {Ravenga  v.  Mackin- 
to%h^  2  B.  &  C.  693 ;  Stephens  on  Mai.  Pros.  43 ;  Hall  v. 
Suydam^  6  Barb.  88 ;  Thompsan  v.  LumUy^  1  Abb.  [N.  C] 
254;  64  K  Y.  631;  Stewart  v.  So7i7iehorn,  98  U.  S.  196; 
Schipj>er  v.  Nortdn,  38  Kan.  567 ;  CdLef  v.  Thomas,  81  111. 
478 ;  Lauglilin  v.  Clawaon,  27  Penn.  St.  330 ;  Hess  v.  O, 
Co,,  31  Greg.  503;  GiJherUon  v.  Fuller,  40  Minn.  413; 
Genevy  v.  Edwards,  55  Minn.  88 ;  Sebastian  v.  CTieneyy  86 
Tex.  497 ;  Magowan  v.  Rickey,  64  N.  J.  L.  402.) 

Benjamin  N,  Cardozo,  Isaac  N,  Mills  and  Morris  J. 
Hirsch  for  respondent.  The  court  did  not  err  in  holding 
that  it  was  a  question  for  the  jury  whether  the  defendants 
had  instigated  the  prosecution  without  probable  cause.  {Bopp 
V.  E.  r.  Co.,  177  N.  Y.  33 ;  Hopkins  v.  Clark,  158  N.  Y. 
299 ;  Wass  v.  Stephens,  128  N.  Y.  123 ;  Heyne  v.  Blair,  62 
N.  Y.  19 ;  Fagnan  v.  Knox,  66  N.  Y.  525 ;  Owens  v.  iT. 
R.  a,  etc.,  Co.,  38  App.  Div.  53 ;  Scott  v.  D.  S.  C.  Co.,  51 
App.  Div.  321 ;  Higgins  v.  Eagleton,  155  N.  Y.  466  ;  Place  v. 
iT.  Y.  C.  (&  H.  R.  R.  R.  Co.,  167  K  Y.  347;  Sundheimer 
V.  Mayor,  176  N.  Y.  495.)  The  defendants  cannot  shield 
themselves  by  the  plea  that  the  indictment  was  found  by  the 
grand  jury  on  the  advipe  of  the  public  prosecutor.  {Thompson 
V.  LumUy,  1  Abb.  [N.  C]  254 ;  Amis  v.  A.,  T.  &S.  F.  Ry. 
Co.,  114  Fed.  Ecp.  ZVl  \  Maynard  v.  Sigman,  91  N.  W. 
Hep.  576;  Triiax  v.  Penn.  Ry.  Co.,  58  N.  J.  L.  218; 
Thurston  v.  Wright,  77  Mich.  96;  Holden  v.  Merritt,  92 
Iowa,  707  ;  Tangrey  v.  Sullivan,  163  Mass.  166  ;  Navarino 
V.  Dudrap,  50  Atl.  Rep.  353 ;  Stewart  v.  Sonnehorn,  98 
IT.  S.  187 ;  Hazzard  v.  Flury,  120  N.  Y.  223.)  The  con- 
tention that  there  was  no  evidence  of  malice  is  untenable. 
{Heyne  v.  Blair,  62  N.  Y.  19 ;  Stewart  v.  Sonnehorn,  98 
U.  S.  187.) 
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Per  Curiam.  Tliis  action  was  brought  for  malicious 
prosecution.  At  the  instigation  of  the  defendants,  as  we 
shall  assume  upon  this  appeal,  several  indictments  for  grand 
larceny  were  found  against  the  plaintiff  in  the  county  of  New 
York,  which  were  thereafter  dismissed.  Thereupon  he  brouglit 
this  action  and  obtained  a  verdict  for  $25,000.  It  is  insisted 
by  the  appellants  that  this  result  was  erroneous  and  that 
plaintiff  as  matter  of  law  failed  to  establish  want  of  probable 
cause.  A  majority  of  the  court  concur  in  this  view  and 
think  that  the  judgment  should  be  reversed. 

Appellants  are  and  were  Avholesale  grocers  in  the  city  of 
New  York,  having  and  carrying  upon  their  books  the  accounts 
of  many  thousand  customers.  In  1901  and  for  some  time 
prior  thereto  they  had  in  their  employ  a  salesman  named  Bor- 
chardt  who  made  sales  to  and  collections  from  a  large  num- 
ber of  customers.  In  November  of  said  year  it  was  discov- 
ered that  during  a  period  of  about  three  years  by  manipulation 
of  his  customers'  accounts  and  misappropriation  of  moneys 
collected  from  them  he  had  stolen  from  his  employers  about 
$24,000,  and  criminal  proceedings  were  instituted  against 
him.  It  was  the  intention  and  custom  of  defendants  to  guard 
against  such  peculations  as  this  upon  the  part  of  salesmen  by 
sending  every  month  to  each  of  their  customers  a  statement 
of  account  for  comparison  and  verification,  with  the  request 
to  report  any  irregularities  or  discrepancies  at  the  office,  and 
not  to  the  salesmen.  In  some  maimer  these  statements  in 
the  case  of  Borchardt's  customei-s  were  wholly  or  largely  sup- 
pressed and  not  sent,  and  thus  the  prompt  discovery  of  hifi 
crime  prevented. 

During  the  period  above  mentioned  and  for  a  long  time 
prior  thereto  plaintiff  was  in  the  employ  of  defendants  as 
their  head  credit  man,  receiving  a  salary  of  $4,500  a  year, 
and  amongst  otlier  duties  charged  with  those  of  looking  after 
the  accounts  with  customers  and  salesmen  dealing  with  the 
latter.  He  assumed  supervision  over  Borchardt's  accounts 
and  custotners  to  the  express  exclusion  of  everybody  except 
a  member  of  the  firm. 
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There  1ms  been  no  dispute  in  this  litigation  about  the  fore- 
going facts  which,  of  course,  were  known  to  the  defendants 
at  tlie  time  they  instituted  the  prosecution  against  plaintiff. 

In  addition,  before  instituting  criminal  proceedings,  defend- 
ants knew,  or  personally  or  through  their  representatives  were 
informed,  of  other  real  or  alleged  facts  which,  in  connection 
with  those  already  cited,  are  now  clahned  to  have  constituted. 
a  reliable  and  sufficient  foundation  for  the  assumption  that 
plaintiff  was  guilty  of  the  charges  pressed  against  him.  The 
existence  of  many  of  those  facts  and  tlie  correctness  of  the 
information  relating  thereto  is  not  now  challenged. 

After  his  discovery  and  arrest,  Borchardt  made  a  confession 
both  to  Mr.  Leggett  and  to  others  engaged  in  the  investiga- 
tion implicating  plaintiff  as  a  confederate  in  his  crimes  and  as 
a  partner  to  the  extent  of  six  or  eight  thousand  dollars  in  the 
guilty  proceeds  thereof. 

The  monthly  statements  which  should  have  been  sent  to 
Borchardt's  customers  were  delivered  by  the  bookkeeper  to 
plaintiff,  by  whom,  after  being  checked,  they  should  have 
been  delivered  to  addressing  and  mailing  clerks. 

Plaintiff  and  Borchardt  were  upon  terms  of  great  intimacy, 
which  appeared  to  increase  rather  than  decrease  after  the 
former  concededly  knew  of  the  lattePs  crimes,  and  while 
plaintiff  was  still  in  the  employ  of  the  defendants.  During 
the  few  months  before  Borchardt's  apprehension,  in  the  neigh- 
borhood of  $1,600  were  by  him  paid  or  passed  to  the  credit 
of  plaintiff. 

In  1900  plaintiff  consented  that  Borchardt  should  assume 
control  of  a  certain  account  held  by  the  defendants  against 
one  Yaeger,  and  although  the  moneys  upon  said  account  were 
collected  by  Borchardt  in  said  year,  no  report  or  entry  upon 
defendants'  books  was  made  to  disclose  these  facts,  and  this 
account,  amounting  to  several  hundred  dollars,  made  up  part 
of  the  embezzlement.  Subsequently,  in  proceedings  threat- 
ened against  Borchardt  for  perjury  in  claiming  that  he  was 
the  owner  of  defendants'  account,  plaintiff,  when  making  an 
affidavit  for  his  assistance,  secured  back  from  him  or  his  attor- 
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ney  a  slip  of  paper  which  he  had  written,  indicating  his  will- 
ingness to  hold  back  Borchardt's  slips  (made  in  the  discharge 
of  his  duty  as  salesman  relating  to  his  accounts)  for  a  short 
period,  because  of  his  lack  of  funds. 

In  the  midst  of  the  investigation  of  Borchardt's  crimes, 
plaintiff,  witliout  having,  so  far  as  appears,  any  other  lucrative 
engagement,  resigned  his  position  and  salary  of  $4:,500  with 
defendants,  and  shortly  thereafter  left  their  employ. 

The  district  attorney  was  made  acquainted  w^ith  the  fore- 
going facts  and  information.  Defendants  occupied  a  consid- 
erable length  of  time  in  investigating  the  subject,  and  with 
the  exception  of  one  set  of  facts  hereafter  specially  to  be 
referred  to,  as  to  which  the  parties  are  in  conflict,  we  think 
fairly  and  fully  placed  before  the  district  attorney  the  knowl- 
edge and  information  possessed  or  acquired  by  them.  In 
addition,  the  latter  official,  through  one  of  his  assistants, 
caused  an  extended  examination  to  be  made  of  many  of  the 
people  who  had  knowledge  of  the  facts  or  had  supplied  the 
information,  and  after  this  had  been  done  he  advised  the  sub- 
mission of  charges  against  Rawson  to  the  grand  jury  with  the 
resulting  indictments  heretofore  mentioned. 

Defendants  expressly  deny  any  malice  towards  plaintiff  and 
assert  tlieir  reliance  upon  the  advice  of  counsel  and  especially 
of  the  district  attorney  in  instituting  the  criminal  prosecution 
which  they  undertook. 

We  think  that  upon  all  of  the  foregoing  facts  and  others 
appearing  in  the  record,  to  which  we  have  not  made  specific 
reference,  it  must  be  held  as  a  matter  of  law  that  defendants 
had  probable  cause  to  believe  that  Rawson  was  guilty  of  aid- 
ing Borchardt  in  the  larcenies  which  were  concededly  com- 
mitted, and  were  not  guilty  of  any  malicious  prosecution. 

Plaintiff  especially  challenges  such  conclusion  and  the  pro- 
priety and  legality  of  defendants'  conduct  in  three  respects, 
and  insists  that  such  case  was  made  out  for  the  consideration 
of  the  jury  that  the  judgment  should  stand. 

In  the  first  place  he  urges  that  it  was  a  question  of  fact 
whether  Borchardt   ever   made   any  confession   implicating 
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him  and  that  even  if  he  did  it  was  still  for  the  jury  to  say 
whether  snch  confession  was  entitled  to  any  credence  as  a 
basis  for  what  was  subsequently  done.  We  cannot  agree  with 
this  contention  in  either  of  its  branches.  The  proof  that  the 
confession  was  made  does  not  rest  upon  the  evidence  alone  of 
Mr.  Leggett,  but  is  sustained  by  other  evidence  so  ample  and 
trustworthy  that  the  jury  would  have  had  no  right  to  disre- 
gard it.  So,  too,  while  tins  confession  might  be  the  subject 
of  suspicion  as  dictated  by  Borchardt's  personal  interests,  and 
would  be  insufficient  of  itself  to  furnish  a  basis  for  the  prose- 
cution of  plaintiff,  we  think  that  it  was  so  supported  and  cor- 
roborated by  other  facts  appearing  to  exist  at  the  time  the 
indictments  were  found  that  defendants  were  entitled  to  rely 
upon  it  as  furnishing  in  part  a  probable  cause  for  complaint. 
{Molloy  V.  Z.  /.  ^.  li.  Co.,  59  Hun,  424 ;  Blunk  v.  A.,  T.  db 
S.  F.  Ry.  Co.,  38  Fed.  Kep.  311.) 

In  the  second  place,  it  is  urged  that  taking  into  account 
plaintiff's  long  service  .with  them  and  prior  good  character, 
defendants  should  have  communicated  with  him  before  mak- 
ing any  complaint  and  that  if  they  had  done  so  they  would 
have  learned  that  various  transactions,  upon  the  appearance 
of  whicli  they  acted,  were  innocent  as  now  claimed  by  plain- 
tiff. For  instance,  he  not  only  denies  his  guilt  generally  but 
he  testifies  that  the  moneys  paid  to  him  by  Borchardt  during 
the  few  months  preceding  the  former's  apprehension  were 
loans  and  not  proceeds  of  larceny ;  that  the  transaction  of  the 
Yaeger  account  was  an  innocent  one  undertaken  for  the  pur- 
pose of  collecting  a  debt  due  to  the  defendants ;  that  his  inti- 
macy with  Borchardt  and  his  frequent  visits  to  him  after  the 
discovery  of  his  wrongdoing  were  in  connection  with  the 
moneys  loaned  as  above  stated. 

We  are  not  prepared  to  assent  to  the  proposition  that  a  per- 
son having  cause  to  believe  that  another  has  committed  a 
crime  must  under  all  circumstances  go  to  the  latter,  acquaint 
him  with  his  suspicion  and  ask  for  his  explanation  of  ap|)arentl y 
unfavorable  circumstances,  or  accept  the  risk  of  being  found 
guilty  of  malicious  prosecution  if  he  does  not  do  so.     There 
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undoubtedly  may  be  many  cases  where  reasonable  prudence 
would  suggest  such  a  course,  and  where  the  failure  so  to  do 
might  furnish,  in  part  at  least,  the  basis  for  holding  the  prose- 
cutor guilty  of  unreasonable  conduct.  We  do  not  think, 
however,  that  this  is  one  of  those  cases.  The  defendants 
made  their  investigation  with  much  patience  and  care,  and  it 
was  not  incumbent  upon  them  under  all  of  the  circumstances 
to  warn  plaintiff  of  their  suspicions  and  afford  him  the  oppor- 
tunity, if  he  so  desired,  to  escape  from  the  reach  of  any  just 
prosecution.     {Kutiier  v.  Fargo^  34  App.  Div.  317,  322.) 

Lastly,  the  plaintiff  urges  certain  facts,  reference  to  which 
has  been  purposely  reserved  until  this  point,  which  must  be 
assumed  to  have  been  within  defendants'  knowledge  at  the 
time  plaintiff  was  indicted,  and  which  it  is  claimed  so  strongly 
tended  to  establish  the  latter's  innocence  of  the  charges  pre- 
ferred against  him  as  to  raise  an  issue  of  lack  of  probable 
cause  for  the  consideration  of  the  jury. 

Plaintiff  testified  that  during  the  same  period  when  Bor- 
chardt  was  making  his  conceded  embezzlements  from  defend- 
ants, upon  about  ten  occasions  customers  of  Borchardt's  who 
had  received  statements  for  verification  and  correction  canie 
to  defendants'  office  and  reported  that  the  statements  were 
not  correct  and  their  accounts  not  as  carried  upon  defend- 
ants' books  under  Borchardt's  directions,  and  that  all  of  those 
facts  were  reported  by  plaintiff  to  defendants,  who  took 
up  the  investigation  of  said  matters.  And  it  is  urged  that  it 
was  so  highly  improbable  that  Eawson,  if  engaged  in  sup- 
pressing statements  to  some  customers  and  helping  Borchardt 
to  embezzle  from  their  accounts,  would  have  reported  occur- 
rences of  a  precisely  similar  nature,  that  it  was  unreason- 
able to  believe  him  guilty  of  the  crimes  with  which  he  was 
charged ;  at  least,  that  it  was  for  the  jury  to  say  whether  a 
person  acting  with  reasonable  care  and  prudence  would  have 
so  suspected  and  charged  him  in  the  liglit  of  the  facts 
mentioned. 

We  do  not  think,  however,  that  such  facts  should  be  allowed 
to  so  far  outweigh  the  other  evidence  in  this  case  in  favor  of 
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the  proprietj  of  defendants'  conduct  as  to  create  an  issue  for 
the  juiy.  This  evidence  of  Rawson's  is  emphatically  denied 
by  Mr.  Leggett,  and  seems  improbable.  But,  assuming  its 
truth,  it  constitutes  but  a  single  feature  of  the  case  as  pre- 
sented, and  is  to  be  considered  in  the  light  of  and  in  connec- 
tion with  all  of  the  other  testimony  presented  to  us.  The 
dominant  features  of  the  case  remain  undisputed,  the  embezzle- 
ment of  Borchardt ;  that  in  the  proceeds  of  that  embezzle- 
ment the  plaintiff  shared,  though  he  asserts  innocently  and 
ignorantly  merely  by  loans  from  Borchardt,  the  intimacy 
between  Borchardt  and  the  plaintiff,  the  transaction  in  rela- 
tion to  the  Taeger  account  and  the  minor  facts  already 
recited. 

When  we  take  this  survey  of  the  complete  record  we  are 
impressed,  as  stated  at  the  beginning,  that  plaintiff  has  failed 
to  meet  the  burden  which  rested  upon  him  of  establishing 
any  malice  upon  the  part  of  defendants  or  want  of  probable 
cause  for  the  prosecution  which  was  instituted  against  him. 

The  general  principles  which  govern  us  and  lead  us  to  this 
conclusion  are  familiar  and  well  settled. 

The  question  is  not  whether  plaintiff's  evidence  now  given 
that  he  did  not  commit  the  crimes  charged  to  him  is  true. 
The  propriety  of  defendants'  conduct  in  causing  him  to  be 
indicted  is  to  be  decided  by  the  facts  as  they  appeared  to  be 
at  the  time  the  prosecution  was  instituted,  and  the  question  is 
whether  these  facts  as  they  then  appeared  were  such  that  a 
discreet  and  prudent  person  would  have  been  led  to  the  belief 
that  the  accused  had  committed  the  crime  with  which  he  was 
charged.  If  defendants  had  kijowledge  of  facts  actual  or 
apparent  strong  enough  to  justify  a  reasonable  man  in  the 
belief  that  they  had  lawful  grounds  for  prosecuting  the  plain- 
tiff in  the  manner  complained  of,  then  probable  cause  was 
present  and  this  action  will  not  lie.  As  was  stated  by  Judge 
Vann  in  Burt  y.  Smith  (181  N.  T.  1,  5):  "The  want  of 
probable  cause  does  not  mean  the  want  of  any  cause,  but  the 
want  of  any  reasonable  cause,  such  as  would  persuade  a  man  of 
ordinary  care  and  prudence  to  believe  in  the  truth  of  the 
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charge.  Probable  cause  does  not  necessarily  depend  upon  the 
actual  guilt  of  the  pereon  prosecuted,  but  may  rest  upon 
the  prosecutor's  belief  in  his  guilt  when  based  on  reasonable 
grounds.  One  may  act  upon  wliat  appears  to  be  true,  even 
if  it  turns  out  to  be  false,  provided  he  believes  it  to  be  true 
niid  the  appearances  are  sufficient  to  justify  the  belief  as 
reasonable.  *  *  *  If  probable  cause  exists,  it  is  an  abso- 
lute protection  against  an  action  for  malicious  prosecution, 
even  when  express  malice  is  proved." 

Public  policy  requires  that  all  persons  should  feel  secure  in 
the  right  to  resort  to  courts  for  the  apprehension  and  punish- 
ment of  crimes,  and  this  policy  must  be  preserved  and  encour- 
aged even  though  it  result  in  occasional  hardship  to  the  indi- 
vidual, provided  only  that  the  prosecution  has  been  free  from 
malice  and  has  been  warranted  by  such  facts,  actual  and 
apparent,  as  would  lead  a  person  of  reasonable  care  and 
prudence  to  undertake  it. 

It  is  also  well  settled  that  where  the  facts  are  undisputed, 
the  question  of  the  existence  of  probable  cause  is  one  of  law 
for  the  court  rather  than  of  fact  for  the  jury.  {Thaule  v. 
Krekelery  81  N.  Y.  428 ;  Burt  v.  Smithy  supra,) 

The  undisputed  facts  in  this  case  clearly  establish  to  our 
mind  that  the  defendants  were  without  malice,  and  that  after 
an  investigation  which  was  cautious  and  painstaking  in  the 
extreme,  they  possessed  knowledge  of  actual  facts  and  acquired 
reliable  information  of  apparent  facts  which  fully  justified 
them  in  proceeding  as  they  did.  In  addition,  they  received 
and  must  be  assumed  to  have  relied  upon  the  advice  of  learned 
counsel,  including  the  district  attorney. 

The  judgment  below  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

HisoocK,  J.  (dissenting).  I  am  unable  to  concur  in  the 
conclusion  adopted  by  a  majority  of  the  court.  If  it  were 
within  our  province  to  consider  the  weight  of  evidence  or  the 
measure  of  damages  I  very  probably  might  reach  the  result 
attained  by  them  even  if  by  a  different  route.     But,  excluded 
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as  we  are  from  the  consideration  of  those  subjects,  I  think 
that  it  cannot  be  said  as  matter  of  law  that  plaintiff  failed  to 
establish  lack  of  probable  cause  for  his  prosecution,  aud  that, 
therefore,  the  judgment  appealed  from  is  erroneous. 

I  agree  with  tlie  prevailing  opinion  that  the  evidence  estab- 
lished beyond  any  question  of  fact  the  confession  by  Bor- 
chardt  implicating  plaintiff  and  that  it  was  reasonable  for 
defendants  to  take  the  same  into  account  in  connection  with 
the  other  facts  existing  or  appearing  to  exist.  I  also  shall 
assume,  without  conceding  it,  that  it  was  not  incumbent  upon 
defendants  to  make  any  inquiries  of  plaintiff  which  might 
have  led  to  the  explanation  of  the  sums  of  money  advanced  to 
him  by  Borchardt  and  of  the  apparent  intimacy  between  the 
two.  I  do  not  believe,  however,  that  we  can  deprive  plaintiff 
of  the  right  to  have  a  jury  say  whether  the  defendants  had 
reas()nal>le  and  probable  cause  to  believe  that  he  was  helping 
Borchardt  to  embezzle  from  them  in  the  light  of  the  evidence 
that  during  this  very  period  he  was  reporting  to  them 
irregularities  in  Borchardt's  accounts  with  various  customere. 

Let  me  amplify  somewhat  the  facts  upon  this  point.  Bor- 
chardt'ft  embezzlements  extended  over  a  period  of  nearly  three 
years  and  consisted  in  manipulation  of  his  customers'  accounts 
and  of  misappropriations  of  the  collections  therefrom.  It  is 
and  was  an  essential  element  in  defendants'  theory  of  plain- 
tiff's guilty  participation  in  Borchardt's  thefts  that  he  sup- 
pressed the  monthly  statements  which  should  have  gone  out 
to  Borchardt's  customers  and  which  should  have  resulted  in 
disclosure  to  defendants  of  the  irregularities  in  the  accounts. 
It  is,  of  course,  perfectly  manifest  that  this  suppression  of 
statements  was  absolutely  essential  to  the  successful  perpe- 
tration by  Borchardt  of  his  system  of  embezzlement-  If  the 
customers  had  received  their  statements  showing  that  they 
had  not  been  credited  with  the  sums  collected  from  thent 
complaint  at  once  would  have  been  made  to  the  firm  with 
resulting  detection.  At  the  time  of  instituting  their  prosecu- 
tion, defendants  reasoned  and  even  now  argue  most  streniiouslgr 
33 
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that  plaintiff  was  the  only  unchanging  factor  in  the  procese 
by  wiiich  these  statements  should  have  been  placed  in  the 
hands  of  customers  and  that  he  must  have  suppressed  them. 
In  assuming  plaintiff's  guilt  no  fact  outside  possibly  of  Bor- 
ehardt'fl  confession  received  greater  consideration  by  defend- 
ants than  the  one  that  plaintiff  received  these  statements  from 
the  bookkeeper  and  hence  that  he  must  have  taken  part  in 
suppressing  them  and  that,  therefore,  he  was  guilty  of  com- 
plicity in  the  crimes  committed.  Defendants'  assumption  of 
plaintiff's  guilt  inevitably  involved  the  supposition  that  he 
was  interested  in  and  had  taken  part  in  suppressing  any  acts 
which  might  lead  to  the  discovery  of  Borchardt's  irregularities. 

Now,  upon  the  other  hand,  we  have  the  fact  that  during 
tliis  very  period  upon  at  least  ten  occasions  verification  state- 
ments sent  out  to  Borchardt's  customers  resulted  in  complaints 
to  the  plaintiff  of  irregularities  in  those  accounts  and  that 
he  duly  and  promptly  reported  these  things  to  Mr.  Leggett. 
It  is  argued  that  this  evidence  of  plaintiff  is  denied  by  Mr. 
Leggett ;  that  it  is  unreasonable  and  must  be  untrue.  I  do 
not  think,  however,  that  it  can  be  disposed  of  in  any  such 
way  as  that.  Upon  a  consideration  of  the  weight  of  evi- 
dence, I  might  fully  agree  with  this  argument  advanced  by  the 
learned  counsel  for  the  appellants.  But  that  question  is  not 
before  us.  The  evidence  is  in  the  case,  and  however  contra- 
dicted or  however  unreasonable,  we  must,  for  the  purposes  of 
this  appeal,  assume  it  to  be  true. 

Neither  can  it  be  erased  from  the  record  within  the  prin- 
ciples of  Lhikaaf  v.  Lombard  (137  N.  Y.  417)  as  being  a 
mere  scintilla  of  evidence.  It  is  positive,  direct  testimony  of 
a  witness  to  facts  claimed  to  be  within  his  personal  knowledge, 
and  as  such,  if  it  is  sufficient  to  raise  any  issue,  must  be 
disposed  of  by  a  jury. 

Appellants'  counsel  says  that  this  evidence  of  plaintiff  is 
absurd  upon  the  face  of  it ;  that  defendants  would  never  have 
retained  Borchardt  in  their  employ  if  they  had  learned  of 
irregularities  in  his  accounts.  The  answer  in  plaintiff's  evi- 
dence to  this  suggestion,  in  substance,  is  that  the  irregulariliee 
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were  not  very  large,  and  that  Borcliardt  made  explanations 
wliieli  satisfied  Mr.  Leggett.  That  explanation  may  be  rea- 
sonable or  absurd.  The  reasonableness  and  truthfulness  of 
the  testimony  is  for  the  jury.  {McD&nald  v.  Met  St  liy. 
Co,,  167  K  Y.  QQ.) 

In  deciding,  as  is  virtually  being  done,  that  plaintiff  should 
have  been  nonsuited,  we  must  assume  the  truthfulness  of  any 
evidence  produced  by  him,  and  give  him  the  Denefit  of  all 
reasonable  inferences  therefrom.  Doing  this,  we,  therefore, 
liave  it  that  at  the  very  time  when  defendants  assumed  he  was 
aiding  Borchardt  in  his  embezzlements  and  suppressing  state- 
ments to  customers,  thereby  preventing  detection  of  these 
embezzlements,  plaintiff  was  permitting  statements  to  go  out 
to  other  customers,  and  was  reporting  to  defendants  the  irregu- 
larities which  were  discovered  as  the  result  of  such  latter 
statements.  In  other  words,  at  the  time  when  defendants 
charged  plaintiff  with  aiding  and  abetting  Borchardt  to 
embezzle  collections  from  customers'  accounts  in  a  certain 
method,  they  knew,  as  we  must  assume  upon  this  argument, 
that  he  had  called  to  their  attention  upon  many  occasions 
precisely  similar  irregularities  in  Borchardt's  accounts ;  that 
he  had  given  to  them  the  precise  information  which  was 
liable  to  lead  to  the  detection  of  the  wery  crimes  for  which  a 
prosecution  was  then  being  instituted  against  him. 

It  is  not  natural  for  a  criminal,  voluntarily  and  intention- 
ally, to  give  the  information  which  will  lead  to  the  detection  of 
the  crimes  in  which  he  is  engaged.  It  does  not  seem  probable 
that  if  plaintiff  was  engaged  in  the  commission  of  the  offenses 
for  which  he  was  being  prosecuted  that  he  would  at  the  same 
time  be  giving  the  information  which  ought  to  lead  to  their 
discovery.  It  does  not  seem  as  if  the  person  considering 
prosecution  would  have  probable  cause  to  believe  that  the 
person  engaged  in  criminal  offenses  would  at  the  same  time 
commit  such  contradictoiy  acts.  At  least  it  cannot  be  said  as 
a  matter  of  law  that  a  prosecutor  had  probable  cause  to 
assume  guilt  in  the  presence  of  acts  upon  the  part  of  the  sup- 
posed criminal  so  at  variance  with  his  guilt.     It  would  be  the 
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Dissenting  opinion,  per  Hescock,  J.     [Vol.  184,  N.  Y.  Rep.] 

province  of  a  jury  as  a  question  of  fact  to  reacli  this  con- 
clusion, if  it  could  be  reached  at  all. 

It  is  said  in  the  prevailing  opinion  that  the  facts  are  iindis> 
puted,  and  that  this  being  so  the  existence  of  probable  cause 
is  to  be  decided  as  a  matter  of  law.  If  the  facts  are  not 
only  undisputed,  but  permit  no  divergent  inferences,  this  is 
undoubtedly  the  rule;  but  where  the  facts,  although  not 
directly  contradictory  still  are  of  such  a  nature  that  different 
men  might  draw  different  inferences,  it  is  the  general  rule 
that  a  jury  must  say  which  inferences  are  to  be  drawn,  and 
this  rule,  as  I  understand  it,  is  applicable  to  such  a  case  as 
this  upon  the  issue  of  probable  cause.  {Salt  Springs  Nat, 
Bank  v.  Sloan,  135  K  Y.  371,  384;  Waas  v.  Stephens,  128 
K  Y.  123;  Jlei/ne  v.  Blair,  G2  N.  Y.  19,  23;  Fagnan  v. 
Knox,  66  N.  Y.  525  ;  Scott  v.  Dennett  Surpassing  Coffee  Co,, 
61  App.  Div.  321.) 

Therefore,  compelled,  as  I  think  we  are,  to  accept  plaintiff's 
testimony  as  true,  however  unreasonable  it  might  seem  to  us 
if  permitted  to  weigh  evidence,  I  believe  it  raised  a  question 
of  fact  as  to  the  existence  of  probable  cause,  and  that  in 
the  absence  of  other  material  errors  the  judgment  must  be 
aflSrmed. 

CuLLEN,  Ch.  J.,  Geay,  O'Brien  and  Edward  T.  Bartlett, 
JJ.,  concur  for  reversal ;  Werner  and  Ohase,  JJ.,  concur 
with  HrscocK,  J.,  for  affirmance. 

Judgment  reversed,  etc. 
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this  voluiie. 


William    L.    Shannon,   Respondent,  v.    New    York    and 
Queens  Electric  Light  and  Power  Company,  Appellant. 

Shannon  v.  iV.  T.  d  Queens  El.  L.  cfc  P.  Co.,  99  App.  Div.  627,  reversed. 
(Argued  January  17,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
December  23,  1904,  affirming  a  judgment  in  favor  of  plaintiii 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial, 

Eugene  Lamb  Richards^  Jr.^  for  appellant. 

MelviUe  J.  France^  George  V.  S.  Williams  and  William 
H.  Wilson  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  the  dissenting  opinion  of  Woodward,  J.,  below. 

Concur  :  Cullen,  Cli.  J.,  O'Brien,  Haight,  Vann,  Werner 
and  HiscocK,  J  J.     Not  sitting:  Willard  Bartlett,  J. 


The  State  Bank  op  Pike,  Respondent,  v.  George  M.  Brown 
et  al.,  Appellants. 

State  Bank  of  Bike  v.  Brown,  96  App.  Div.  441,  affirmed. 
(Argued  January  17,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  20,  1904,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  the  report  of  a  referee. 
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A,  J,  Hastinys  for  appellants. 

GreenUnf   S,    Vafi    Gorder    and   Elijah    TT.   Holt    for 
respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur :  Cullen,  CIi.  J.,  O'Brien,  Haight,  Vann,  Wernkb 
and  WiLLAKD  Baetlett,  JJ.     Not  sitting:  IIisoook,  J. 


Cornelius  D.  Curnen,  Respondent,  v.  Robert  B.  Rbilly, 

Appellant. 

Curnen  v.  ReiUy,  99  App.  Div.  159,  afflnned. 
(Argued  January  17,  1906;  decide(i  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  20,  1904,  affirming  a  judgment  in  favor  of  plain- 
tifiE  entered  upon  the  report  of  a  referee. 

John  C.  ^fcOuire  for  appellant. 

Charles  E,  Mahony  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur':    Cullen,    Ch.    J.,    O'Brien,     IIaioht,    Vann, 
Werner,  Willard  Bartleit  and  IIiscock,  J  J. 


William  B.  Rankine,  Respondent,  v,  De  Veaux  College 
FOR  Orphan  and  Destitute  Children  et  al..  Appellants. 

Ranhine  v.  De  Vea-ux.  Collfige  for  O.  dk  D.  Children,  94  App.  Div.  611, 
affirmed. 
(Argued  January  17,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the   fourth  judicial  department,  entered 
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July  5, 1904,  affiriiiinga  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  G.  Milburn  for  appellants. 

Francis  Lynde  Stetson  and  A.  K.  Potter  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:     Cullen,     Oh.     J.,    O'Brien,    IIatoht,  Vann, 
Wkbnbb  and  Willabd  Babtlett,  J  J.  Not  sitting :  Hisoock,  J. 


Sewabd  Gary  et  al.,  Appellants,  v.  Maryland  Casualty 
Company,  Respondent. 

Cary  v.  Maryland  Casualty  Co.,  96  App.  Div.  689,  affirmed. 
(Argued  January  18,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  13,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

AnsUy  Wilcox  and  Henry  A.  Bull  for  appellants. 

Frank  Gihho7is  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Vann,  Werner  and 
WiLLARD  Bartlett,  J  J.  Not  voting  I  Haight,  J.  Not 
sitting :  Hiscock,  J. 


Joseph  Welk,  Respondent,  v.  Jackson  ARCFiiTEOTorRAL  Iron 
Works,  Appellant,  Impleaded  with  Another. 

Welk  v.  Jackson  Architectural  Iron  Works,  98  App.  Div.  247,  reversed. 
(Argued  January  22, 1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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November  18,  1904,  affinning  a  judgment  in  favor  of  plaintiflf 
entered  upou  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Frank  Verner  Johnson  for  appellant. 

Charles  Caldwell  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  dissenting  opinion  of  Woodward,  J.,  below. 

Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien  and  Edward  T. 
Bartlett,  JJ.  ;  Werner,  J.,  concurs  in  result  on  the  ground 
tliat  tlie  structure  in  question  was  a  scaffold,  but  not  com- 
pleted, and  that  plaintiff's  participation  in  tlie  erection 
thereof  precluded  his  recovery.  Dissenting:  Hisoock  and 
Chase,  JJ. 


Meyer  Liohtbnstein,   Respondent,  v.  Harry  Rabolinsky, 

Appellant. 

LicfUemtein  v.  Raholinsky,  98  App.  Div.  516,  affirmed. 
(Argued  January  22,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff 
December  29,  1904,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
which  reversed  an  order  of  the  court  at  a  Trial  Term  granting 
a  motion  for  a  new  trial  after  a  verdict  in  favor  of  plaintiff 
and  directed  judgment  on  the  verdict. 

Maulsby  Kimball  for  appellant. 

August  Becker  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.    J.,    Gray,    O'Brien,   Edward  T. 
Bartleti',  Werner  and  Chase,  J  J.     Not  sitting :  Hiscock,  J. 
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Adeian  11.  Jackson,  Respondent,  v.  The  Lawtbrs'  Sttbbtt 
Company  of  Kbw  York,  Appellant. 

Jackson  V.  Latcyert^  Surety  Co.^  95  App.  Div.  368,  affirmed. 
(Argued  January  23,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment' of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  1904,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  bj  the  court  and  directing  judgment 
in  favor  of  plaintiff  for  the  relief  demanded  in  the  complaint. 

Francis  Smyth  and  George  W,  WickersJiam  for  appellant. 

Edward  TF.  S.  Johnston  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Cullen,   Ch.   J.,   Gray,   O'Brien,   Edward  T. 
Bartlett,  Werner,  Hisoock  and  Chase,  JJ. 


Mary  Shapbr,  as  Executrix  of  John  H.  Shaper,  Deceased, 
Respondent,  v.  Mary  E.  C.  Davis,  Appellant. 

Shaper  v.  Davis,  93  App.  Div.  606,  affirmed. 
(Submitted  January  23,  1906;  decided  February  6,  1906,) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  22,  1904,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

Ch.  D,  Thomas  and  Adam  J,  Smith  for  appellant. 

H.  A.  De  Coster  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,    Gray,   O'Brien,    Edward  T. 
BARTLBrr,  Werner  and  Chase,  J  J.     Not  sitting :  IIisoook,  J. 
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Delia  Filbert,  as  Administratrix  of  the  Estate  of  William 
Filbert,  Deceased,  Appellant,  v.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  Respondent. 

FilbeH  V.  K  F.,  N.  H.  &  H.  R.  R.  Co.,  95  App.  Div.  199,  affirmed. 
(Argued  January  23,  1906;  decided  February  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  11,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Robert  IL  Barnett  for  appellant. 

Walter  C,  Anthony  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,   Ch.   J.,   Gray,   O'Brien,   Edwabd  T. 
BartletTj  Werner,  Hiscock  and  Chase,  JJ. 


The  Grand  Trunk  Railway  Company  of  Canada,  Appel- 
lant, V.  State  of  New  York,  Respondent. 

McUter  of  Grand  Trunk  Ry,   Co.  of  Canada  v.  St<Ue  of  New  York,  97 
App.  Div.  634,  afflrmed. 
(Argueil  January  23,  1906;  decided  Febuary  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  15,  1904:,  affirming  a  judgment  in  favor  of  plain. 
tiflE  entered  upon  an  award  of  the  Court  of  Claims. 

William  L,  Marcy  for  appellant. 

Julius  M.  Mayei\  Attorney-General  {Horace  McOuire  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  custs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,   Gray,   O'Brikn,   Edward   T. 
Bartlett,  Werner  and  Hiscock,  JJ.     Not  sitting :  Chase,  J. 
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Adele  Baldwin  et  al.,  as  Administrators  of  the  Estate  of 
Elizabeth  B.  Rice,  Deceased,  Appellants  and  Respondents, 
V.  William  M.  Rice,  Jr.,  et  al.,  as  Executors  of  William 
M.  Rice,  Deceased,  Respondents  and  Appellants. 

(Submitted  January  8,  1906;  decided  February  6,  1906.) 

Motion  for  re-arguinent.     (See  183  N.  Y.  55.) 

John  Brook%  LeaA)itt^  Jared  F.  Harrison  and  Arthur  B, 
Turjiure  for  motion. 

James  Byrne  and  Charles  A.  Boston  opposed. 

Per  Curiam.  In  our  disposition  of  the  appeal  in  this  case 
we  did  not  misconceive  the  question  involved,  as  is  now  con- 
tended by  the  learned  counsel  for  the  appellants  with  rather 
more  heat  than  we  think  warranted. 

We  held,  with  the  courts  below,  that  the  letters  of  adminis- 
tration were  clearly  ancillary  in  character,  and  that  so  con- 
sidered tliey  were  void,  as,  in  securing  their  issue,  the  appel- 
lants had  failed  to  comply  with  tlie  provisions  of  the  Code  of 
Civil  Procedure.  We  add  to  the  opinion  already  published 
(183  N.  Y.  55)  that  the  order  directing  the  issue  of  letters 
contained  provisions  tliat  made  the  letters  limited  and  ancil- 
lary on  their  face.  The  motion  for  re-argument  should  be 
denied,  with  ten  dollars  costs. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  Babtlett, 
Haight,  Yann  and  Werner,  J  J.,  concur. 

Motion  denied. 


The  People  of  the   State   of  New   York,   Respondent, 
V.  William  E.  Todd,  Appellant. 

People  V.  Todd,  96  App.  Div.  636,  appeal  dismissed. 
(Submitted  January  29,  1906;  decided  February  6,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  tlj6  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  25,  1004,  which  aflSrmed  a  judgment  of 
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the  Court  of  General  Sessions  of  the  Peace  in  the  county  of 
New  York  rendered  npon  a  verdict  convicting  tlie  defend- 
ant of  the  crime  of  rape  in  tlie  second  dep-ee. 

The  motion  was  made  on  the  ground  that  the  appellant  had 
failed  to  file  the  required  return  and  to  prosecute  the  appeal. 

WiUiam  Travers  Jerome,  District  Attorney^  for  motion. 

No  one  opposed. 

Motion  granted. 

Meny  Jacobs,  as  President  of  the  Protecjtive  Coat  Tailobs' 
AND  Pressers'  Union,  Local  55,  of  the  Unfted  Garment 
Workers  of  America,  Appellant,  v.  Morris  Cohen  et  al., 
Comprising  the  Firm  of  M.  Cohen  &  Son  et  al., 
Keepondents. 

'     (Submitted  January  29,  1906;  decided  February  6,  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
183  N.  Y.  207.) 

Henry    Euler,   Respondent,   v,   Frederick    Kappelmann, 

Appellant. 

Shder  v.  KappeVmann,  97  App.  Div.  632,  affirmed. 
(Argued  January  18,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  10,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  npon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Clarence  Edwards  for  appellant. 

H.  A.  Manfort  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Cullen,  Ch.  eT.,  O'Brien,  Haight,  Vann, Werner 
and  HisoocK,  JJ.     Not  sitting  :  Willard  Bartlett,  J. 
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Andrew    M.   Roluns,   Respondent,   v.   The  Cooperativb; 
Building  Bank,  Appellant. 

Bottins  V.  Co-operative  Building  Bank,  98  App.  Div.  606,  affinned. 
(Argued  January  19,  1906;  decided  February  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  29, 1904,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury  and  granting  a  new  trial. 

JK  G.  JBidla^d  and  George  K  Waldo  for  appellant. 

e/1  K.  Long  and  Thomas  S.  Fagan  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
defendant  on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner 
and  WiLLARD  Bartlbtt,  J  J.     Dissenting :  Hisoook,  J. 


Claude  L.  Turner,  Respondent,  v,  Degnon-MoLean  Con- 
tracting Company,  Appellant. 

Twrngr  v.  Degnon-McLean  Oontraeting  Co.,  99  App.  Div.  185,  affirmed. 
(Argued  January  19,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  4,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Herman  Aaron  for  appellant. 

Charles  Caldwell  for  respondent. 

Judgment  affirmed,  with  costs,  on  prevailing  opinion  below. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Yann,  Werner, 
Willard  Bartlett  and  Hiscock,  JJ. 
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Michael    Sullivan,   Respondent,    v.    The    Pennsylvania 
Railroad  Company,  Appellant. 

SuUivan  v.  Penn»ylmnia  R  R.  Co.,  98  App.  Div.  ft35,  aflarmed. 
(Argued  January  19,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  7,  1904,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Allen  J.  Hastings  for  appellant. 

M.  B,  Jewell  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullkn,  Ch.  J.,  O'Brien,  IIaiqht,  Vann,  Wernee 
and  WiLLARD  Bartlett,  JJ.     Not  sitting:  Hiscock,  J. 


Mary  L.  Chamberlain  as  Trustee  of  Maud  A.  Cuming, 
Respondent,  v.  Mari  A.  Cuming,  Appellant,  Impleaded 
with  Another. 

Chamberlain  v.  Cuming,  99  App.  Div.  561,  affirmed. 
(Argued  January  24,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  22,  1904,  affirming  a  judgment  in  favor  of  plamtiflE 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury.  • 

Edward  Z.  Blachman  and  Alfred  B.  Cruihshank  for 
appellant. 

Joseph  Fischer  and  Louis  J.  Vorhaus  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.    J.,  Gray,   O'Brien,    Edward  T. 
Bartlett,  Werner,  Hiscock  and  Chase,  J  J. 
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Clayton  C.  Mauoh,  Respondent,  v.  The  Supreme  Tbibe  of 
Ben  Huk,  Appellant. 

Ifaueh  y.  Supreme  Tribe  of  Ben  Hvr,  100  App.  Div  49,  aflarmed. 
(Argued  January  24.  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  20,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

P.  S,  CoUiris  for  appellant. 

Henry  Donnelly  for  respondent. 

Judgment  affirmed,  witji  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,   O'Brien,  Edward  T. 
Bartlett,  Werner  and  Chase,  J  J.    Not  sitting :  Hisoock,  J. 


"William  6.  Chambers,  Respondent,  v.  Henry  A.  Howard, 
Individually  and  as  Executor  of  Clarissa  Ordway, 
Deceased,  Appellant. 

chambers  v.  Howard,  99  App.  Div.  619.  affirmed. 
(Argued  January  24,  19M;  decided  February  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  8,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  Z.  mil  for  appellant. 

J.  A.  Kellogg  and  JT.  P.  King^  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.    J.,   Gray,   O'Brien,   Edward  T. 
Bartlett,  Werner  and  Hiscock,  JJ.    Not  sitting  :  Chase,  J. 
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BuBXABD  Griebel,  Appellant,  v.  The  Brooklyn  Heights 
Railroad  Company,  Respondent. 

Griebel  v.  Brooklyn  HeighU  R  R.  Co.,  95  App.  Div.  214,  affirmed. 
(Argued  January  24,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  23,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

J.  Stewart  Robs  for  appellant. 

/.  R.  Oeland  and  George  D.  Yeomcms  for  respondent. 

Judgment  affirmed,  with  costs ;  ho  opinion. 
Concur:    Cdllen,   Ch.   J.,   Gray,   O'Brien,  Edward  T. 
Bartlett,  Werner,  Hisoook  and  Chase,  JJ. 


SiGMUND    Saxb,    Appellant,    v.    Kate    T.   Ogdbn   et   aL, 
Respondents. 

8aae  V.  Ogden,  97  App.  Div.  631,  affirmed. 

(Argued  January  24,  1906;  decided  February  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  2,  1904:,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dismissal  of  tlie 
complaint  by  the  court  on  trial  at  Special  Term. 

Milton  Mayer  for  appellant. 

Laurence  L.  Driggs  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.  J.,    Gray,  O'Brien,  Edward  T. 
Bartlett,  Werner,  Hiscock  and  Chase,  JJ. 
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BiJFFALO  Cereal  Company,  Respondent,  v.  Charles  Atkins, 

Appellant. 

Buffalo  Cereal  Co  v.  Atkins,  97  App.  Div.  643,  modified. 
(Axgaed  January  24,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
gtipreme  Court  in  the  fourth  judicial  department,  entered 
October  26,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term, 

Oha/rle%  F,  Tahor  for  appellant. 

Frank  C.  Ferguson  for  respondent. 

Judgment  modified  so  as  to  be  without  prejudice  to  the 
appellant  asserting  title  to  the  premises  in  dispute  under  any 
ether  source  than  the  tax  deed  from  the  city  of  Buffalo,  with 
costs  to  the  respondent ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Edward  T. 
Bartlett,  Werner  and  Chase,  JJ  .    Not  sitting :  Hisoook,  J. 


Louis  Bossert  et  al..  Appellants,  v.  Jacob  A.  Zimhermann 
et  al.,  Respondents. 

Bossert  v.  Zimmermann,  99  \pp.  Div.  899,  affirmed. 
(Argued  January  26,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
Jannary  25,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

F.  L.  Blackman  and  Alfred  B,  Crxiihahanh  for  appellants. 

John  P,  Fverett  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.   J.,    Gray,    O'Brien,   Edward   T. 
Bartlett,  "Werner,  Hiscogk  and  Chase,  JJ. 
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William  J.  Mertz  et  al.,  Respondents,  v.  T.  Channon  Pbess, 
as  Receiver  of  the  Mapes-Reeve  Constbuotion  Company, 
et  al.,  Appellants. 

Mertz  V.  Presi,  99  App.  Div.  443,  affirmed. 

(A.rgued  January  25,  190.>;  decided  February  18,  1906.) 

* 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  17,  1905,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Frederic  «/.  Swift  for  appellants. 

Ernest  Hall  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,   Ch.   J.,   Geay,   O'Brien,  Edward  T. 
Babtlett,  Werneb,  Hiscock  and  Chase,  JJ. 


Fbank  J.  Waddell,  as  Administrator  of  the  Estate  of  Wil- 
liam A.  Waddell,  Deceased,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Respondent. 

WaMea  V.  N.  Y,  C.  A  H.  R.  B.  R.  Co.,  98  App.  Div.  348,  reversed. 
(Argued  January  26,  1906;  decided  February  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  28,  1904,  which  reversed  an  order  made  at  a 
Trial  Term  denying  a  motion  for  a  new  trial  after  a  verdict 
in  favor  of  plaintiff  and  granted  a  new  trial. 

George  TL  Harris  for  appellant. 

Daniel  M.  Beach  for  respondent. 
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Order  of  Appellate  Division  reversed  and  judgment  of 
Trial  Term  aliirmed,  with  costs  in  both  courts,  on  the  ground 
that  under  the  circumstances  the  contributory  negligence  of 
the  plaintiff  was  a  (question  of  fact  for  the  jury ;  no  opinion. 

Concui  :  Cdllen,  Ch.  J.,  O'Brien,  Edward  T.  BARTLKrr, 
WfiRNEB  and  Chase,  JJ.     Not  sitting :  Gray  and  Hisoook,  JJ. 


Lawrence  Bbothebs,  Incorporated,  Respondent,  v.  Henry 
B.  Heylman,  Appellant. 

Lawrence  Brothers  v.  Heylman,  89  A.pp.  Div.  620,  affirmed. 
(Argued  January  26,  1900;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  13,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Thaddeus  D.  Kenneaon  and  Henry  B,  Heylman^  in  person, 
for  appellant. 

Ralph  Earl  Prime^  Jr.,  and  A,  J.  Prime  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,    Gray,   O'Brien,  Edward   T. 
Bartlett,  Werner,  Hiscock  and  Chase,  JJ. 


Frank  Ern,  Eespondent,  v.  The  Broobxyn  Heights  Rail- 
road Company,  Appellant. 

Em  V.  Brooklyn  Heights  R.  R.  Co.,  101  App.  Div.  609,  affirmed. 
(Submitted  January  26,  1906;  decided  February  13.  1906.) 

Appeal  from  a  judt^ment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  jndicial  department,  entered 
January  12,  1905,  affirming  a  judguient  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

/.  a.  Odand  and  George  D.  Yeovians  for  appellant. 

Alfred  J,  Gilchrist  and  Carl  J.  lleyaer  for  respondent. 

Judgment  affirmed,  witli  costs  ;  no  opinion. 
Concur:    Cullkn,   Ch.  J.,   Gray,  O'Brien,   Edward  T. 
Bartlett,  Werner,  Hisoook  and  Chase,  JJ. 


Kate  Devereaux,  Respondent,  v.  Metropolitan  Life  Insvr< 
ANOE  Company,  Appellant. 

Detereauz  v.  Melropolilaii  Life  [iis.  Co.,  94  App.  Div.  613,  affirmed. 
(Argued  January  29,  1906;  decided  February  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  24,  1904:,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Eugene  Van  Voorhis  for  appellant. 

Jam^s  M.  E,  0^  Grady  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   (.h.    J.,    Gray,   O'Brien,  Edward   T. 
Bartlett,  Werner  and  Chase,  J  J.     Not  sitting :  iliscocK^  J. 


The  Northern  Elevator  Company,  Limited,  Appellant,  v. 
The  Lehigh  Valley  Railroad  ('ompany,  Respondent. 

Northern  Elevator  Co.,  Limits,  v.  Lehigh  Valley  R.  H.  Co.,  98  App.  Div. 
635,  affirmed. 
(Argued  January  29,  1906;  decided  February  13,  1906.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Sn]>reTne  Conrt  in  the  fourth- judicial  department,  entered 
December  8,  1904,  affirming  a  judgment  in  favor  of  defendant 


MEMORANDA.  533 

entered  U])on  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

e/.  H,  Metcalf  for  appellant. 

James    McCormick    Mitchell    and    Martin    Carey    for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,   Gray,   O'Brien,   Edward  T. 
Bartlett,  Werner  and  Chase,  J  J.    Not  sitting :  Hiscook,  J. 


James  W.  Purdy,  Jr.,  et  al.,  Respondents,  v.  Guy  S.  Brant- 
INOHAM,  Appellant,  Impleaded  with  Another. 

Purdy  V.  Brantingham,  100  App.  Div.  516,  aflSrined. 
(Argued  January  29,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 30,  1905,  affirming  a  judgment  in  favor  of  plaintiflFs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Alexander  Thain  for  appellant. 

Allan  C.  Roioe  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Werner,  His- 
oocK  and  Chase,  J  J.     Not  voting :  Edward  T.  Bartleti,  J. 


Apollonia  Warth,  Doing  Business  under  the  Name  of 
Albin  Warth,  Appellant,  v.  Kuh,  Nathan  &  Fischer 
Company,  Incorporated,  Respondent. 

Warth  V.  Kuh,  Nathan  d-  Fischer  Co.,  99  App.  Div.  623,  affirmed. 
(Argued  January  29,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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27,  1904,  aflBrming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  aTrialTenn 
and  an  order  den^'ing  a  motion  for  a  new  trial. 

J.  Newton  Fiero  for  appellant. 

Lawrence  E.  Sexton  for  respondent. 

Jndgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.   J.,   Gbay,   O'Bbien,  Edward   T. 
Bajktlett,  Webneb,  Hiscock  and  Chase,  JJ. 


Fbank  E.  Pate,  Respondent,  v.  Saybb  Moulding  Compant, 
Limited,  Appellant. 

Fate  V.  Sayre  Moulding  Co.,  101  App.  Div.  608.  affirmed. 
(Argued  January  29,  1906;  decided  February  13. 1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  24,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Julian  G,  It6bert%  and  Albert  G.  Milhank  for  appellant. 

AugvrStus  J.  Koehler  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,   Ch.    J.,   Gray,    O'Brien,   Edward   T. 
Bartlett,  Werner,  Hiscock  and  Chase,  JJ. 


Anna  M.  Smith,   Eespondent,   v.  Biohard  B.  Hull, 
Appellant. 

Smith  ▼.  Hun,  97  App.  Div.  228,  affirmed. 

(Submitted  January  80,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  20,   1904:,  in  favor  of    plaintiff,  upon  the  submia- 
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sion  of  a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

William  F.  Timm  for  appellant. 

^Franklin  Couch  for  respondent. 

Judgment  aflSrmed,  v^itli  costs ;  no  opinion. 
Concur:    Cullen,   Cii.   J.,   Gray,   O'Brien,  £dward  T. 
Bartlett,  Werner,  Hiscock  and  Chase,  JJ. 


Silas  B.  Moore,  Respondent,  v,  Stephen  Hoyt  et  al., 
Appellants. 

Mwrre  y.  Boyt,  95  App.  Div.  620,  affirmed. 

(Argued  January  80,  1906;  decided  February  13,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
24,  1904,  affirming  a  judgment  in  favor  of  plaintifE  entered 
upon  the  report  of  a  referee. 

Richard  Z.  Hand  and  Robert  Dorriburgh  for  appellants. 

J,  Sanford  Potter  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Gray,  O'Brien,  Edward  T.  Bartlett,  Werner 
and  HiscooK,  JJ.  Not  voting :  Cullen,  Ch.  J.  Not  sitting : 
Chase,  J. 

Amelia  R.  Lowther  et  al.,  Respondents,  v,  Samuel  V.  Abel 
et  al.,  Defendants,  and  Sylvan  L.  Cook,  Appellant. 

LowtJier  v.  Ctx>k,  108  App.  Div.  365,  appeal  dismissed. 
(Submitted  February  5,  1908;  decided  February  13,  1906.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  December  8,  1905,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 
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The  motion  was  made  upon  the  ground  tliat  the  decision  of 
the  Appellate  Division  was  unanimous,  and  that,  Iherefore, 
no  question  is  presented  that  the  Court  of  Appeals  haa 
jurisdiction  to  review. 

W,  II.  Van  Benschoten  for  motion. 

FranMin  Bien  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Floeenob  O.  Dennis-Wickers,  Respondent,  v.  Thb  Village 
OF  Elmira  Heights,  Appellant. 

(Submitted  February  5,  1906;  decided  February  18,  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 
182  K  Y.  534.) 


James  C.  Livingston  et  al.,  Respondents,  v.  DbWitt  Staf- 
ford, as  Commissioner  of  Highways  of  the  Town  pi 
Stratford,  et  al.,  Appellants. 

Livingston  v.  Stafford,  99  App.  Div.  108,  affirmed. 
(Argued  January  30, 1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlic  third  judicial  department,  entered 
December  17, 1904,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Frederick  CoUin  for  appellants. 

Andrew  J,  Nellis  and  Robert  F.  Livingston  for  respondents. 

Judgment  affirmed,  with  costs,  on  the  opinions  of  the  Trial 
Term  and  Appellate  Divison  below. 

Concur:  Cullen,  Cli.  J.,  Gray,  Edward  T.  Babtlett, 
"Werner  and  Hiscock,  JJ.  Dissenting:  O'Brien,  J.  Not 
sitting :  Chase,  J. 
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Edward  L.  Kikek  ct  al.,  Appellants,  v.  Toe  President  and 
Directors  of  the  Fire  Insurance  Compani  of  North 
America,  Respondent. 

Riker  v.  Premfent,  etc.  Fire  Iiis.  Go.   No,  America,  90  App.  Div.  391, 
affirmed. 
(Argueti  January  31,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  entered  January  18,  1904,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  overruling  plaintiifs'  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  the  defendant. 

Frederick  W,  Smith  for  appellants. 

Horace  McGuire  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O^Brien,  Edward  T.  Bartlett,  Werner 
and  Chase,  JJ.     Dissenting  :  Cullen,  Ch.  J.     Not  sitting  : 

HiSOOOK,  J. 


James  A.  Blanch ard,  Respondent,  v.  Vincenzo  Savarese 
et  al.,  Appellants. 

Blanehard  v.  Satarese,  97  App.  Div.  58,  affirmed. 
(Argued  January  31,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Albert  M.  Yuzzolino  and  Lorenzo  Ullo  for  appellants. 

Isaac  N.  Mills  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,  O'Brien,    Edward  T. 
Bartleti,  Werner,  IIiscock  and  Chase,  JJ. 
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Ray  T.  Toomey,  Respondent,  v.  Geoeoe  H.  Graf  et  al., 

Appellants. 

Toomey  v.  Graf,  100  App.  Div.  612,  affirmed. 
(Argued  January  31,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  1,  1905,  affirming  a  judgment  in.  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Hobert  Cooper  for  appellants. 

Delmar  M,  Darrin  for  respondent 

Judgment  aflSrmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,  Ch.   J.,   Gray,   O'Brien,   Edward  T. 
Bartleti,  Werner  and  Chase,  JJ.    Not  sitting  :  Hisoook,  J. 


Luoien  a.  Blanding  et  ah,  Respondents,  v,  Isaac  M.  Cohen, 

Appellant. 

Blanding  v.  Cohen,  101  App.  Div.  442,  affirmed. 
(Argued  February  1,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered 
February  18,  1905,  affirming  a  judgment  hi  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court. 

Charles  L,  Iloffmcm  and  Henry  A.  I^riedmcm  for 
appellant. 

Edward  P.  Lyon  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cullex,   Ch.   J.,   Gray,   O'Brien,   Edward  T, 
Bartlett,  Werner,  Hiscock  and  Chase,  J  J. 
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Aabon  M.  Janpole  et  al.,  Respondents,  v.  Mobbis  L.  Lasky, 

Appellant. 

Janpole  v.  Lnsky,  94  App.  Div.  853,  affirmed. 

(Submitted  February  1,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  6,  1905,  in  favor  of  plaintiflFs  upon  the  submission 
of  a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

Samicel  D,  Lasky  for  appellant. 

Moses  Esberg  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Cullkn,   Ch.   J.,  Gray,   O'Brien,   Edward  T. 
Bartlett,  Werner,  Hiscock  and  Cuase,  J  J. 


Amelia  Seizer,   Eespondent,  v.   The   Brooklyn  Heights 
Railroad  Company,  Appellant. 

Seizer  v.  Brooklyn  HeighU  R.  R.  Co,,  101  App.  Div.  609.  affirmed. 
(Submitted  February  1,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  6,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a.  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

George  D.  Yeomans  and  /.  i?.  Oeland  for  appellant. 

Edward  A,  Alexander  and  Jerome  11.  Buck  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,   CIl    J.,    Gray,   O'Brien,    Edward   T. 
Bartlktt,  Werner,  Hiscock  and  Chase,  J  J. 
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Chaules  p.  Seizer,  Respondent,  v.  The  Brooklyn  Heights 
Railroad  Company,  x\ppellant. 

Seizer  v.  Brooklyn  Heights  R.  R  Co.,  101  App.  Div.  609,  affirmed. 
(Submitted  February  1.  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  6,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

George  D.  Yeomans  and  /.  R,  Oeland  for  appellant. 

Ednjoard  A,  Alexander  and  Jerome  H.  Buck  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,  Gray,    O'Brien,  Edward  T. 
Bartlett,  Werner,  Hisoook  and  Chase,  JJ. 


Olive  Hancock,  Respondent,  v.  New   York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Hancock  v.  N.  T.  C.  &  H,  R.  R.  R.  Co.,  100  App.  Div.  161,  affirmed. 
(Argued  February  1,  1906;  decided  Febmary  16.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  24,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Daniel  M,  Beach  for  appellant. 
E,  A,  Griffith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Werner  and  Chase,  J  J.  Not  sitting :  Gray  and  Hiscock, 
JJ. 
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William  K.  Mon\  Kespondeiit,  v.   Eleazer  W.  Edwards 
et  al.,  Appellants. 

Mott  V.  Edioards,  98  App.  Div.  511,  affirmed. 
(Argued  February  1,  1906;  decided  February  16.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  28,  1904,  which  affirmed  a  judgment  of  the  Onon- 
daga County  Court  affirming  a  judgment  of  the  Municipal 
Court  of  the  city  of  Syracuse  in  favor  of  plaintiff. 

£.  W.  Cregg  for  appellants. 

C.  W,  Darling  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:   Cdllen,   Ch.   J.,   Gray,    O'Brien,   Edward  T. 
Bartlett,  Werner  and  Chase,  JJ.    Not  sitting :  Hiscock,  J. 


F.   Howard   Hooke,   Respondent   and   Appellant,   v.   The 
Financier  Company,  Appellant  and  Respondent. 

Hooker  v.  Financier  Co.,  99  App.  Div.  186,  reversed. 
(Argued  February  2,  1906;  derided  February  16,  1906.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  19,  1904,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee. 

John  J.  O^Connell  for  plaintiff,  respondent  and  appellant. 

Theron  G.  Strong  for  defendant,  appellant  and  respondent. 

Per  Curiam.  The  stipulation  of  the  parties  was  plainly 
intended  to  eliminate  from  the  appeal  all  questions  relating  to 
the  amount  of  the  judgment.  We  find  that  the  contracts  of 
employment  were  valid  and  Innding  obligations  of  the  defend- 
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ant,  and  that  that  part  of  the  judgment  appealed  from  by  the 
plaintiff,  appellant,  should  bo  reversed  and  the  judgment  as 
entered  upon  the  report  of  the  referee  should  be  affirmed, 
with  costs  to  the  plaintiff  in  the  Appellate  Division  and  in  this 
court. 

CuLLEN,  Ch.  J.,  Gray,  O'Bbien,  Edward  T.  Babtlett, 
Werner,  Hisoook  and  Chase,  JJ.,  concur. 

Judgment  accordingly. 


Grant  0.  Fox,  Respondent,  v.  "William  Erbe  et  al..  Appel- 
lants, Impleaded  with  Another. 

Fhx  V.  Erbe,  100  App.  Div.  843.  nfflrmel. 

(Argued  February  2,  1906;  decided  February  16,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 18,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Terra. 

James  P.  Niemcmn  for  appellants. 

Chant  C.  Fox  for  respondent. 

Judgment  aflirmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Cli.   J.,    Gray,   O'Brien,   Edwabd  T. 
Babtlett,  Werneb,  Hiscock  and  Chase,  JJ. 


BoBEBT  D.  Vboom,  Respondent,  v.  Eussell  Sage,  Appellant. 

Vro<ym  v.  Sage,  100  App.  Div.  285.  affirmed. 

(Argued  February  1,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  ^ 
the  Supreme  Court  in  the  first  judicial  department,  entered 
January  16,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 
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George  W.   Wickersfiam,  Sidney  Smith  and   Charles  A, 
Oardiner  for  appellant. 

Henry  D,  Hotchkisa  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   Gray,    0'Bkip:n,   Edwabd   T. 
Babtlett,  Weenbb,  Hiboook  and  Chase,  JJ. 


Davtd  Murphy,  Respondent,  v.  The  Unitkd  States  Fidelity 
AND  Guaranty  Company,  Api>ellaiit. 

Murphy  y.  U,  S.  Fidelity  d  Ouaranty  Co.,  100  App.  Div.  93.  affirmed. 
(Argued  February  2,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division,  of 
the  Supreme  Court  in  the  fourth  judicial  department,  entered 
January  12,  1905,  affirming  a  judgment  in  favor  of  phiintiti 
entered  upon  the  report  of  a  referee. 

Thomas  Hogan  for  appellant. 

William  F.  Hodge  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,    Gray,   O'Brien,   Edward   T. 
Bartlbtt,  Werner  and  Chase,  JJ.     Not  sitting :  Hisoook,  J. 


Richard  Williamson,  Respondent,  v.  S.  Wright  MoCollum, 

Appellant. 

Williamwn  v.  McCollum,  96  App.  Div.  688.  affirmed. 
(Argued  February  5,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July    20,  1904,  affirming   a   judgment  in  favor  of  plaintiff 
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entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

P.  F,  King  for  appellant. 

*  A.  K,  Potter  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vank,  Willard  Bartlett  and  Chase,  JJ. 


Lawrence   Sheary   et  al.,  Respondents,  v,   John   O'Brien 
et  al..  Appellants. 

Slieary  v.  O^Brten,  75  App.  Div.  121,  affirmed. 
(Submitted  February  5,  1903;  decided  February  27,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  i»  the  third  judicial  department,  entered 
December  8,  1902,  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  and  granting  a  new  trial. 

John  W.  Browne  for  appellants. 

-fir.  D.  Bailey  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against 
defendants,  on  the  stipulation  with  costs  in  all  courts,  on 
opinion  below. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann  and  Willard  Bartlett,  JJ.  Not  sitting :  Gray  and 
Chase,  JJ. 

The  Degnon-McLean  CoNSTRUoTroN  Company,  Respondent, 
tv  The  City  Trust,  Safe  Deposit  and  Surety  Company 
OF  Philadelphia,  Appellant. 

n&f/aon- McLean  Constr.  Co.  v.  Citi/  Trad,  S.  D.  &  S.  Co.,  99  App.  Div. 
195,  Afflrraed. 
(Argued  February  5,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in     the    first    judicial    department,    entered 
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December  17,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Frederic  J.  Swift  for  appellant. 

Herman  Aaron  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,  Ch.   J.,  Gkay,  Edward  T.  Babtlbtt, 
Haioht,  Vann,  Willabd  Babtlett  and  Chase,  JJ. 


Ferdinand  A.   Straus,   Respondent,  -o.  Albert  Buohman 
et  al..  Appellants. 

Straus  V.  Buchman,  96  App.  Div.  270,  affirmed. 
(Argued  February  5,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
30,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Samson  Lachman  and  Tfieodore  Baumeister  for  appellants. 

Charles  Strauss  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Cullen,  Ch.   J.,   Gray,  Edward  T.  Babtlett, 
Haight,  Vann,  Willard  Bartleit  and  Chase,  JJ. 


PiBTRO  Ganguzza,  Appellant,  v.  Anchor  Line  (Henderson 
Brothers,  Limited),  Respondent. 

Ganguzza  v.  Anehar  Line,  97  App.  Div.  352,  affirmed. 
(Argued  February  6,  1906;  decided  February  27.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  22,  J  904,  affirming  a  judgment  in  favor  of  defendant 
35 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Louis  0,  Van  Doren  for  appellant. 

Everett  Maeten  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Cli.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haight,  Vann  and  Chase,  J  J.  Not  sitting:  Willabd 
Babtlett,  J. 

Arthur  Sohwarzenbaoh,   Respondent,    v.    The    Eleotbio 
Water  Power  Company  of  Onbonta,  Appellant. 

SehwarzeTibaeh  v.  Electric  Water  Power  Co,  of  Oneonta,  101  App.  Div. 
845,  affirmed. 
CArgued  February  6.  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  10,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

A.  B.  Oibhs  for  appellant. 

'Alva  Seyholt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Edward  T.  Bartlbtt,  IIaioht,  Vann  and  Wil- 
LARD  Bartlett,  J  J.  Disscnting :  Cullen,  Ch.  J.,  and  Gray, 
J.    Not  sitting  :  Chase,  J. 


John  J.    Kirkpatriok,    Appellant,  v.   Allemannia    Pirb 
Insurance  Company,  Kespondent. 

Eirkpatrick  v.  Allemannia  Fire  Ins.  Co.,  102  App.  Dlv.  827,  affirmed. 
(Argued  February  6,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  10,  1905,  affirming  a  judgment  in  favor  of  defendant 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

William  B.  Ellison  and  Arnold  Z.  Dams  for  appellant. 

Edgar  J.  Nathan  and  Michael  H.  Cardozo  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,  Oh.  J.,  Gray,  Edwaed  T.  Bartlbtt, 
Haight,  Vann,  Willakd  Bartlett  and  Chase,  JJ. 


Maubioe  Pebbles,  Appellant,  v.  The  Rochester  German 
Insurance  Company  of  Rochester,  N.  Y.  Respondent. 

PereUt  v.  Boehester  Geiinan  Ins,  Co.,  94  App.  Div.  614,  affirmed. 
(Argued  February  7,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  28,  1904,  atBrming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Vernon  Cole  and  Moses  Shire  for  appellant. 

Joseph  W.  Taylor  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ! 


Emma  R.   L.  Seillibre,   Respondent,  v.  Leon  O.   Bailey 
et  al.,  Defendants,  and  John  Peirob  et  al..  Appellants. 

Seilliere  ▼.  BaiUy,  102  App.  Div.  614,  affirmed. 
(Submitted  February  7, 1906;  decided  February  27,  1906.) 

Appeal  from  a  judguient  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  March 
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3, 1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Jaines  D,  Feasenden  for  appellants. 

Stephen  O.  Lockwaod  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cdllen,  Ch.  J.,  Gray,  Edwabd  T.  BABTLBTTy 
Haight,  Vann,  Willabd  Babtlett  and  Chask,  JJ. 


Cablos  p.  Tuokeb,  Respondent,  v.  The  Edison   Eleoteio 
Illuminating  Company  of  New  Yobk,  Appellant. 

Tucker  v.  Ediwm  Electric  III.  Co.,  100  App.  Div.  407,  afltaned. 
(Argued  February  7,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  Janu- 
ary 14,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Henry  J.  Hemmens  and  Sa/muel  A.  Beardsley  for  appellant. 

George  J.  McEwan  and  Frank  M,  Hardenhrook  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlkit, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Simeon    M.   Barber,   Bespondent,    ^.   Abednego    Dewbs, 

Appellant, 

Barbel'  v.  Dewe^,  101  App.  Div.  482,  affirmed. 
(Argued  February  8,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 23,  1905,  affirming  a  judgment  in  favor  of  plain tiflE 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Nelson  Zdbriakie  for  appellant. 

Frank  G.  Wild  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.  J.,    Gray,   Edward  T.  Bartdett, 
Haioht,  Vann,  "Willard  Bartlett  and  Chase,  J  J. 


Frank  T.  Hawley,  as  Grand  Master  of  the  Switchmen's 
Union  of  North  America,  Respondent,  v.  The  United 
States  Fidelity  and  Guaranty  Company,  Appellant. 

Hawley  v.  U.  8.  Fidelity  &  Guaranty  Co.,  100   App.  Div.  12,  offinned. 
(Argued  February  8,  1906;  decided  February  27, 1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
December  21, 1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

George  P,  Keating  for  appellant. 

Henry  W,  Killeen  and  V.  IT.  Riordan  for  respondent. 

Judgment  affirmed,  witli  costs  ;  no  opinion. 
Concur:   Cdllex,   Ch.  J.    Gray,   Edward   T.    Bartlett, 
Haight,  Vann,  Willard  BARTLErr  and  Chase,  JJ. 


Ralph  C.  Farnsworth,  Appellant,  v,  Kew  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Farmicorth  v.  N.  T.  C.  dh  K  R,  R.  R  Co.,  102  App.  Div.  621,  affirmed.  , 
(Argued  February  9.  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment,  entered  March  16,  1905,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  which  affirmed  a  final  judgment 
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in  favor  of  defendant,  entered  upon  a  former  reversal  by  the 
Appellate  Division  of  an  interlocutory  judgment  of  Special 
Term  sustaining  a  demurrer  to  the  complaint. 

Ernest  B.  Millard  for  appellant. 

II.  E.  Hourke  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Willabd  Bartlett  and  Chase,  J  J.  Not  sitting: 
Gray,  J. 


Frank  Mo  Williams,  Respondent,  v.  Yellow  Pine  Company, 

Appellant. 

McWiUiama  v.  Tdlow  Pine  Co.,  102  App.  Div.  624.  affirmed. 
(Argued  February  9,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  9,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Eustace  Conway  for  appellant. 

William  M.  MuUen  and  James  J.  Macklin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Geay,  Edward  T.  Bartlett, 
IIaight,  Vann  and  Chase,  JJ.  Not  sitting:  Willabd 
Bartlett,  J. 


John  Murphy,  Respondent,  v,  Edward  Cuff,  Appellant. 

Murphy  v.  Cuff,  100  App.  Div.  513,  affirmed. 

(Argued  February  9,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  30,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  N.  Carlisle  for  appellant. 

F.  B,  Pitcher  and  George  A,  Lawyer  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Ccllen,  Cli.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  J  J. 


Thomas  L.  Reynolds,  Respondent,  v,  Ruth  Brptton,  as 
Executrix  of  Dennis  McMahon  et  al..  Defendants,  and 
Luoy  BowEN,  Appellant. 

Beynolda  v.  Bntton,  102  App.  Div.  609,  affirmed. 
(Argued  February  12,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first*  judicial  department,  entered 
March  11,  1905,  affirming  a  judgment  in  favor  of  plaintifiE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Jiohef't  J,  Mahon  for  appellant. 

Claude  V.  Palliater  and  Francis  C  Reed  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Gray,   Edward   T.    Bartlett,    Haight,   Vann, 
Willard  Bartlett  and  Chase,  J  J.     Absent :  Cullen,  Ch.  J. 


Charles  W.  Metoalf,  an  Infant,  by  Sarah  M.  Barber,  His 
Guardian  ad  Litem,  Respondent,  v.  Jonathan  W.  Metoalf, 
Appellant. 

Metcalfv.  Metcalf,  97  App.  Div.  641,  affirmed.  » 

(Argued  February  12,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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October  18,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

H,  L.  Munson  and  A.  B.  Ottaway  for  appellant. 

Charles  II ,  Addington  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Gkay,   Edward   T.   BARTLErr,   Haight,   Vann, 
WiLLAKD  Bartlett  and  Chase,  JJ.    Absent :  Cullen,  Ch.  J. 


James  Bradley,   Respondent,   v.   Peter   Wagner   et   al., 

Appellants. 

Bradley  v.  Wagner,  90  App.  Div.  607,  affirmed. 
(Submitted  February  13,  1906;  decided  February  27.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 3,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  P,  Everett  for  appellants. 

Henry  Wendt  and  Edward  D,  Edson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
"     Concur:  Gray,   Edward   T.  Bartleit,    IIaight,   Vann, 
WiLLARD  Bartlett  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 


Charles  M.  Cohnfeld,  Respondent,  t;.  Leon  Tanenbaum, 

Appellant. 

Cohnfeld  v.  Tanenbaum,  102  App.  Div.  614,  afl3rmed. 
(Argued  Februnry  12,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme    Court   in    the   first    judicial    department,    entered 
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March   6,  1905,  affirming  a  judgment  in  favor  of   plaintiflE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Benjamin  N.  Cardozo  and  Sol,  M,  Stroock  for  appellant. 

George  W,  Weiffenhach  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Gray,  Edward  T.   Bartlett,   Haight,  Vann, 
WiLLAitD  Bartlett  and  Chase,  J  J.     Absent :  Cdllen,  Ch.  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Edward  E.  Thomas,  Appellant. 

People  V.  Tlwrtuu,  110  App.  Div.  889.  affirmed. 
(Argued  February  13,  1906;  decided  February  27,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremp  Court  in  the  first  judicial  department,  entered 
December  13,  1905,  which  affirmed  a  judgment  of  the  Court 
of  Special  Sessions  iu  the  city  of  New  York  convicting  the 
defendant  of  a  misdemeanor  in  operating  an  automobile  at  an 
unlawful  rate  of  speed. 

P.  J.  Rooney  and  Alfred  Lauterhach  for  appellant. 

William  Travers  Jerome^  District  Attorney  {Robert  01 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion 
Concur:    Gray,  Edward    T.  Bartleit,   Haight,  Vann, 
Willard  Bartlett  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 


Elizabeth  Ring,  Respondent,  v,  Eugene  B.  Howeli^  as 
Receiver  of  the  Long  Island  Real  Estate,  Exchange  and 
Investment  Company,  Appellant. 

Ring  v.  Long  Island  Real  EstcUe,  Exchange  d  Inv.  Co.,  98  App.  Div.  442, 
afflrmed. 
(Argued  February  18,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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May  19,  1904,  affirming  a  judgment  in  favor  of  plain tiflf 
entered  upon  a  decision  of  the  Kings  County  Court  on  trial 
without  a  jury. 

Hobert  IL  Wilson  for  appellant 

Jaines  G.  Cropsey  and  Frank  Mann  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Gray,  Edward  T.  Bartlktt,  IIaioht,  Vann  and 
Chase,  J  J.  Absent :  Cullen,  Ch.  J.  Not  sitting :  Wilulrd 
Bartlett,  J. 


James  G.  Byars,  Appellant,  v,  Bbnninoton  and  Hoosiok 
Valley  Railway  Company,  Respondent. 

Byan  v.  Bennington  &  H.  V.  By.  Co.,  99  App.  Div.  84,  affirmed. 
(Argued  February  18,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  10,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

J.  K.  Long  and  Thomas  S,  Fagan  for  appellant. 

P,  R,  Chapman  and  George  E.  Greene  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Gray,  Edward  T.  Bartlett,  Haioht,  Vann  and 
"Willard  Rartlbtt,  JJ.  Absent:  Cullen,  Ch.  J.  Not 
sitting :  Chase,  J. 


The  Germania  Life  Insurance  Company,  Appellant,  t?.  John 

Casey,  Respondent,  Impleaded  with  Others. 

Same  v.  Same. 

Oermania  L.  Ins.  Co.  v.  Casey,  98  App.  Div.  88,  affirmed;  Germania  Z, 
Ins.  Co.  V.  Casey,  98  App.  Div.  619,  affirmed. 
(Argued  February  13,  1906;  decided  February  27, 1906.) 

Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
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first  judicial  department,  entered  December  2,  1904,  tiffirraing 
a  judgment  in  favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special  Term. 

Henry  B.  Pogson  for  appellant. 

Benjamin  N".  Cardoso  and  Jacob  Steiiihardt  for 
respondent. 

Judgment  in  each  action  affirmed,  with  costs,  upon  the 
ground  that  the  second  conclusion  of  law  by  the  trial  court  is 
in  part  a  finding  of  fact  as  to  an  agreement  between  the  plain- 
tiflE  and  the  owner  of  the  property  for  an  extension  of  the 
time  for  the  payment  of  the  principal  sum  secured  by  the 
mortgage;  no  opinion. 

Concur :  Gray,  Edward  T.  Bartlett,  Vann  and  Willard 
Bartlett,  J  J.  Dissenting  :  Haioht  and  Chase,  JJ.  Absent : 
Cdllen,  Ch.  J. 


Brodie    L.    Duke,    Appellant,    v,    Daniel   O'Dell  et  al., 
Kespondents. 

Duke  V.  ODeU,  100  App.  Div.  517,  affirmed. 

(Argued  February  13,  1906;  decided  February  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  tlie  fii*st  judicial  department,  entered  Feb- 
ruary 1,  1905,  atfirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

William  F.  Ooldbech  for  appellant. 

Richard  Reid  Rogers  and  Paul  D.  Cra/oath  for 
respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Gray,   Edward   T.    Bartlett,  Haight,   Vann, 
Willard  Bartlett  and  Chase,  JJ.     Absent :  Cullenj  Ch.  J. 
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The   Geneva    Mineral    Springs    Company,   Appellant,  7'. 
Charles  A.  Steele,  Respondent,  Impleaded  with  Others. 

Geneva  Mineral  Springs   Co,   v.   Steele,   102  App.   Div.   620,  appeal 
dismissed. 
(Argued  February  26,  1906;  decided  February  27,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  11,  1905,  which  affirmed  an  order  of  Special 
Term  denying  plaintiff's  motion  to  set  aside  the  report  of  a 
referee  and  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  order 
appealed  from  M'as  an  intermediate  one  and  so  not  appealable 
as  of  right  to  the  Court  of  Appeals,  and  that  permission  to 
appeal  had  not  been  granted. 

Williarn  S.  Moore  for  motion. 

John  Gillette  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion. 


Joseph  Finn,  Respondent,  v.  The  Ironclad  Manttfaoturing 
Company,  Appellant. 

Finn  v.  Ir(mdad  Mfg.  Co.,  99  App.  Div.  625,  affirmed. 
(Argued  February  14,  1906;  decided  March  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  6,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  J.  Kuhn  and  William,  N.  Dykman  for  appellant. 

James  C.  Cropsey  and  F.  W.  Catlin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Gray,  Edward  T.  Bartlett,  Haight,  Vann  and 
Chase,  J  J.  Absent :  Cullen,  Ch.  J.  Not  sitting :  Willabd 
Bartlett,  J* 
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L-   D.   Garrett  Company,   Appellant,  v,   Daniel  Sidney 
Appleton,  Respondent. 

Garrett  Go,  v.  Appleton,  101  App.  Div.  607.  affirmed. 
(Argued  February  15,  1906;  decided  March  6,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 24,  1905,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

Edgar  J,  Natham,  and  Michael  H.  Gardozo  for  appellant. 

Charles  E,  Lydecker  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiff  on  the  stipulation,  with  costs  in  all  the  courts,  on 
opinion  below. 

Concur:  Gray,  Edward  T.  Bartlett,  Haight,  Vann, 
WiLLARD  Bartlett  and  Chase,  J  J.     Absent :  Cullen,  Ch.  J. 


L.  D.  Garrett  Company,  Appellant,  v.  William  A.  Clark, 

Respondent. 

Oarrett  Co.  v.  Clark,  102  App.  Piv.  611,  affirmed. 
(Argued  February  15,  1906;  decided  March  6,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 24,  1905,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

Edgar  J,  Nathan  and  Michael  H.  Gardozo  for  appellant. 

Alfred  B.  Gruikshamk  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiff  on  the  stipulation,  with  costs  in  all  the  courts,  on 
opinion  below. 

Concur :  Gray,  Edward  T.  Bartletf,  Haight,  Vann, 
Willard  Bartlett  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 
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In  the  Matter  of  tlie  Accounting  of  William  J.  Riley,  as 

Administrator  of  the  Estate  of  John  Martin,  Deceased. 

William  J.  Rileit,  Individually  and  as  Administrator,  et  ah, 

Appellants ;  Dennis  Geeeley  et  al..  Respondents. 

(Submitted  February  26,  1906;  decided  March  6,  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
183  K  Y.  576.) 

Georoe  W.  Coe,  Respondent,  v,  Mary  Patterson  et  al.,  as 
Administrators  of  the  Estate  of  Thomas  G.  Patterson, 
Deceased,  Appellants,  Impleaded  with  Another. 

Coe  V.  Patterson,  108  App.  Div.  360,  appeal  dismissed. 
(Submitted  February  26, 1906;  decided  March  6.  1906.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  ^November  9,  1905,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  judgment 
appealed  from  does  not  finally  determine  the  action  and  that 
no  appeal  has  been  allowed  therefrom. 

John  Van  Yoorhia  d&  Sons  for  motion. 

Pierre  M,  Brown  opposed. 

Motion  granted  and  appeal  dismissed,  without  costs,  and 
case  remitted  to  the  Appellate  Division  as  undecided  for  its 
determination  of  the  appeal  from  a  final  judgment  at  Special 
Term. 


Bernard  McGovern,  Respondent,  v.  Manhattan  Railwat 
Company,  Appellant. 

MeOovem  v.  Manhattan  By.  Co,,  110  App.  Div.  889,  appeal  dismissed. 
(Argued  February  26,  UWff;  decided  March  6,  1906.) 

Monojr  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  January  12,  1906,  which  aflSrmed  an  order  of 
the  court  ^t  a  Trial  Term  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  order  was 
not  appealable  as  of  right  to  the  Court  of  Appeals  and  per- 
mission to  appeal  had  not  been  granted. 

AugustuB  Vcm  Wyck  for  motion. 

Au%ten  On  Fox  and  Charles  A .  Gardiner  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion. 


Johanna   Gadski-Tauscher,   Respondent,  v.  ClabknOb   L. 
Graff,  Appellant. 

Gadski'Tatucher  v.  Oraff,  105  App.  Div.  640,  appeal  dismissed. 
(Argued  February  *^6,  1906;  decided  March  6,  1906.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
departme4it,  entered  June  17,  1905,  affiiming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  action  was 
for  services,  the  judgment  of  affirmance  by  the  Appellate 
Division  unanimous,  and,  therefore,  not  appealable  to  the 
Court  of  Appeals,  except  by  permission,  which  had  not  been 
granted. 

Henry  N,  Weasel  for  motion. 

Walter  M,  lioeebault  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion,  on  the  ground  that  the  complaint  is 
clearly  one  to  recover  for  services  rendered,  and  the  character 
of  the  action  is  determined  by  the  complaint  within  the  mean- 
ing of  section  191  of  the  Code  of  Civil  Procedure. 
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The  National  Conteacting  Company,  Respondent,  v.  Hud- 
son RivEK  Watee  Powee  Company,  Appellant. 

(Argued  February  26,  1906;  decided  March  6,  1906.) 

Motion  to  amend  remittitur.     (See  170  N.  Y.  439.) 

Motion  granted  so  far  as  to  give  the  plaintiff  the  right  to 
apply  at  Special  Term  for  the  withdrawal  of  the  demurrer  to 
the  third  defense  set  up  in  the  answer  upon  such  terms  and 
conditions  as  the  Supreme  Court  may  impose. 


The  People  of  the  State  of  New  York  ex  rel.  Isidore 
Greenbeeo,  Appellant,  v.  The  Warden  of  the  City  Prison 
of  the  City  of  New  York  et  al..  Respondents. 

People  ex  rel.  Oreenberg  v.  Warden,  etc. ,  Citi/  Prison,  83  App.  Div.  456, 
appeal  dismissed. 
(Submitted  February  26,  1906;  decided  March  6,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  4,  1903,  which  affirmed  an  order  of  Spe- 
cial Term  dismissing  writs  of  habeas  corpus  and  certiorari  in 
behalf  of  relator. 

The  motion  was  made  upon  the  ground  that  no  steps  had 
been  taken  by  the  appellant  to  prosecute  and  bring  on  for 
argument  the  appeal  since  the  service  of  the  notice  thereof. 

Williarn  Travers  Jeror/ie^  District  AtUrrney  {Robert  S. 
Johnston  of  counsel),  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed. 
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Mary  Crapo,  as  Administratrix  of  the  Estate  of  Henby 
Crapo,  Deceased,  Appellant,  v.  The  City  of  Syracuse, 
Respondent. 

(Submitted  February  26,  1906;  decided  March  6,  1906.) 

Motion  for  re-argument.     (See  183  N.  Y.  395.) 

Walter  W.  Magee  for  motion.  i 

Thomas  Uogan  opposed. 

O'Brien,  J.  The  only  ground  upon  which  the  respondent 
moves  for  a  re-argument,  so  far  as  I  can  learn  from  the  moving 
papers,  is  that  the  court  failed  to  pass  upon  the  question  of 
negligence. 

I  think  the  learned  corporation  counsel  is  mistaken  in  that 
contention.  It  will  be  seen  from  the  report  of  the  case  (183 
N.  Y.  395)  that  one  of  the  opinions  deals  fully  with  the  ques- 
tion as  to  whether  there  was  proof  of  negligence  on  the  part 
of  the  plaintiff  suflSeient  to  submit  to  the  jury,  and  it  was 
held  there  was.  Three  other  judges  concurred  in  the  reversal 
of  the  Appellate  Division  and  affirmance  of  the  trial  court. 
This  was  necessarily  a  vote  on  their  part  that  the  question  of 
negligence  was  for  the  jury.  The  majority  of  the  court  dif- 
fered among  themselves  on  one  point  only,  and  that  was 
whether  the  action  was  for  a  personal  injury.  That  question 
was  immaterial  so  long  as  it  was  held  that  the  canse  of  action 
did  not  accrue  till  the  appointment  of  the  administratrix. 
The  motion  for  a  re-argument  should  be  denied,  with  costs. 

CcjLLEN,   oil.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 

Vann  and  Werner,  J  J.,  concur. 

Motion  denied. 
36 
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John  Chables  Miller,  Bespondent,  v.  Sekeca  Kiver  Power 
Company,  Appellant. 

IfiUer  ▼.  Seneea  Biwr  P&tMr  Co.,  102  App.  Div.  619,  affirmed. 
(Argued  February  14,  1906;  decided  March  18,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  7,  1905,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

Jerome  L,  Cheney  and  John  B,  Tuck  for  appellant. 

jE  M,  White  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Gray,  Edward   T.  BARTLErr,  Haight,  Vann, 
Willard  Bartleti^  and  Chase,  JJ.     Absent :  Collen,  Ch.  J. 


Martin  Powell,  Appellant,  v.  Everett  Harrison  et  al.. 

Defendants. 

Chemung  Canal  Bank,  Respondent. 

Powell  V.  Harrison,  101  App.  Dlv.  612,  affirmed. 
(Argued  February  26,  1906;  decided  March  18,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 12,  1905,  which  affirmed  an  order  of  Special  Term  in 
surplus  money  proceedings. 

James  M,  SaUivan  and  J,  John  llasaett  for  appellant. 

Frederick  Collin  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Cli.  J .,  O'Brien,  Haight,  Vann,  Werner, 
Willard  Bartlett  and  Hiscock,  JJ. 
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In  the  Matter  of  tlie  Accounting  of  John  F.  Halsted,  as 
Surviving  Trustee  under  the  Will  of  Chables  J.  Buck- 
ingham, Deceased,  Respondent. 

Martha  W.  B.  Wood  et  al..  Appellants. 

Matter  of  HcMed,  110  App.  Div.  909,  affirmed. 
(Argued  February  26,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  8,  1905,  which  affirmed  a  decree  of  the  Dutchess 
County  Surrogate's  Court  settling  the  accounts  of  the  trustee 
herein. 

George  H.  Yeamariy  George  C,  Kobhe  and  Charles  F. 
Cosaum  for  appellants. 

Alton  B,  Parker^  Frank  B.  Lown  and  Allison  Butts  for 
respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur  :  Haight,  Vann,  Werner  and  Hisoook,  JJ.     Dis- 
senting:   CuLLEN,  Ch.  J.,  and   O'Brien,  J.     Not   sitting: 

WiLLARD  Bart  LETT,  J 


The  People  op  the  State  op  New  York  ex  rel.  Erie  Rail- 
road Company,  Appellant,  v.  The  Board  of  Railroad 
Commissioners  of  the  State  of  New  York  et  al., 
Respondents. 

People  ex  rel.  Ene  R.  R  Oo.  v.  Board  R.  R.  Gomr$.,  101  App.  Div.  251, 
affirmed. 
(Argued  February  27,  1906;  decided  March  18, 1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  19,  1905,  which  confirmed  a  determination  of  the 
board  of  railroad   commissioners  granting  to  the  Bingham- 
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ton  and  Soathern  Railroad  Company  a  certificate  of  public 
convenience  and  neceBsitj  pursuant  to  the  provisions  of  section 
59  of  the  Bailroad  Law. 

W.  D.  Painter  for  appellant. 

Eliot  Norton^  Alton  B.  Parker  and  Theodore  R,  Tuthill 
for  respondent  Binghamton  and  Southern  Railroad  Company. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,Vawn,  Weeneb, 
WiLLABD  Bartlett  and  Hisoook,  JJ. 


In  the  Matter  of  S.  William  Brisoob,  Appellant,  v,  William 
F.  Baker  et  al.,  Constituting  the  Civil  Service  Commission 
OF  THE  City  of  New  York,  Respondents. 

Matter  of  Briicoe  v.  Baker,  107  App.  Div.  616,  affirmed. 
(Argued  February  27,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
13,  1905,  which  affirmed  an  order  of  Special  Term  which 
denied  the  petitioner's  motion  for  an  order  directing  the 
defendant  civil  service  commission  to  permit  an  inspection 
of  certain  papers  under  their  control. 

John  W.  Weed  for  appellant. 

Joh7i  J,  Delany^  Corporation  Counsel  (Theodore  Connoly 
and  William  B,  Crowell  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  CuLLEN,Ch.  J.,  O'Brien,  Haight,  Vann,  Werner. 
Willard  Bartlett  and  Hisoook,  JJ. 
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In  the  Matter  of  the  Application  of  the  Utioa  and  Mohawk 
Valley  Railway  Company,  Appellant,  v,  Fbank  Spohn 
et  al.y  Respondents. 

Matiter  of  Uiiea  d  M,  F.  Ry,  Co.  v.  Bpohn,  105  App.  Div.  627,  affirmed. 
(Submitted  February  37,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered 
June  26,  1905,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  of  appraisal  in 
condemnation  proceedings. 

WiUiam  Kernan  and  Charles  D,  Thomas  for  appellant. 

P.  G.  J.  De  Angelis  and  William  J.  Oardinier  for 
respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cdllbn,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner 
and  WiLLARD  Babtlett,  JJ.     Not  sitting :  Hiscook,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Andrew 
Brown,  A  ppellant,  v.  Francis  V.  Greene,  as  Commissioner 
of  Police  of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Brown  v.  Greene,  106  App.  Div.  230,  affirmed. 
(A.rgued  February  27,  1903;  decided  March  18,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  8,  1905,  which  confirmed  the  determination  of  the 
defendant  in  dismissing  the  relator  from  the  police  force  of 
the  city  of  New  York. 

J.  Newton  Fiero^  Louis  J.  Hamd  and  Samuel  J.  Rawak 
for  appellant. 

John  J.  Delany^  Corporation  Counsel  (Jam^s  D.  Bell  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Wer- 
ner and  HiscocK,  JJ.     Not  sitting :  Willard  Bartlett,  J. 
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The  Peoplb  of  the  State  of  New  York  ex  rel.  Stephen  J. 
Keagan,  Appellant,  v.  John  N.  Partridge,  as  Police 
Commissiouer  of  the  City  of  New  York,  Respondent. 

Beople  ex  rd.  Recigan  v.  Partridge,  103  App.  Div.  809,  modified. 
(Argued  February  28,  1906;  decided  March  13,  1906.) 

Appeal  from  au  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
12,  1905,  which  dismissed  a  writ  of  certiorari  and  aflSrmed 
the  proceedings  of  the  defendant  in  dismissing  the  relator 
from  the  police  force  of  the  city  of  New  York. 

Ahram  L  Elhus^  Carlisle  J.  Gleaaon  and  Pereival  G. 
Barnard  for  appellant. 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly, 
Terence  Farley  and  Thomas  F,  Noonan  of  counsel),  for 
respondent. 

IIaight,  J.  The  relator  was  charged  with :  (1)  Conduct 
unbecoming  an  oflScer ; 

(2)  Conduct  injurious  to  the  public  peace ; 

(3)  Neglect  and  disobedience  of  orders  under  the  rules  of  the 
police  department,  particularly  numbering  the  rules  claimed 
to  have  been  disobeyed ; 

(4)  Neglect  of  duty  ; 

(5)  Asking  and  receiving  bribes  upon  the  agreement  that  his 
action  as  an  officer  should  be  influenced  thereby  contrary  to 
section  72  of  the  Penal  Code  ; 

(6)  Perjury  committed  in  the  Supreme  Court,  criminal 
term,  in  the  case  of  People  against  John  D,  Herlihy.  There 
were  specifications  accompanying  these  charges.  The  trial 
took  place  before  one  of  the  deputy  commissioners,  who,  after 
taking  the  evidence  presented  on  behalf  of  the  prosecution, 
lield  that  the  evidence  was  insufficient  to  warmnt  a  conviction 
on  four  of  the  charges  specified  and  the  trial  thereupon  pro- 
ceeded upon  the  other  two  charges.  At  the  conclusion  of  the 
evidence  the  deputy  commissioner  made  tlie  following  report 
to  the  commissioner,  accompanied  by  the  evidence  taken  by 
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him :  "  After  mature  deliberation  I  find  patrolman  Stephen 
J.  Beagan  of  the  twenty-fifth  precinct  guilty  of  neglect  of 
duty,  in  that  he  failed  to  repress  or  restrain  the  unlawful  and 
disorderly  houses  within  the  twelfth  precinct,  to  which  pre- 
cinct he  was  attached  as  precinct  detective,  between  Septem- 
ber 24th,  1899,  and  November  26th,  1900,  and  did  not  arrest 
the  persons  guilty  of  violating  the  laws  or  ordinances  for  the 
suppression  and  punishment  of  crimes  and  offenses  in  certain 
places  charged  in  the  complaint. 

"  I  further  find  patrolman  Stephen  J.  Reagan  of  the  twenty- 
fifth  precinct  guilty  of  disobedience  of  rule  47,  paragraph  H 
of  the  Rules  and  Regulations  of  the  police  department. 

"  I  recommend  that  the  said  patrolman  Stephen  J.  Reagan 
of  the  twenty-fifth  precinct  be  dismissed  from  the  police  force 
of  the  city  of  New  York." 

This  report  was  signed  by  the  deputy  commissioner, 
N.  B.  Thurston,  and  underneath  is  indorsed  the  following : 
"  Approved,  August  22,  1902,  John  N.  Partridge,  Commis- 
sioner." Upon  this  report  and  the  approval  of  the  com- 
missioner there  was  entered  that  which  we  will  denominate 
tlie  final  order  in  the  proceeding,  under  the  same  date,  in 
which  there  is  a  recital  of  the  proceedings,  all  of  the  charges, 
numbering  them  from  one  to  six  inclusive,  the  trial  before 
the  deputy  commissioner,  and  the  reference  thereof  to  the 
police  commissioner  for  his  decision ;  and  then  concludes 
"Upon  due  consideration  the  police  commissioner  does 
adjudge  the  said  Patrolman  Stephen  J.  Reagan  to  be  guilty 
of  the  charge  and  does  convict  him  thereof  and  upon  such 
conviction  adjudges  and  determines  that  the  said  Patrolman 
Stephen  J.  Reagan  be  dismissed  from  the  police  force  of  the 
police  department  of  the  City  of  New  York.  By  order  of 
the  commissioner."    (Signed)  "  William  H.  Kipp,  chief  clerk." 

It  will  be  observed  that  the  final  order,  in  form,  convicts  the 
relator  upon  all  of  the  charges  upon  which  he  was  tried, 
whereas,  in  fact,  four  of  the  charges  were  dismissed  during 
the  trial  by  the  deputy  commissioner  after  the  close  of  the 
evidence  on  behalf  of  the  prosecution,  and  the  trial  then  pro- 
ceeded only  upon  the  two  remaining  charges.  Upon  the  con- 
clusion of   the  evidence  the  deputy  commissioner  made  his 
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report  to  the  commissioner,  finding  the  relator  guilty  upon 
those  two  charges,  and  thereupon  recommended  his  removal. 

The  commissioner  of  police  indorsed  upon  this  report  his 
approval,  thereby  confirming  the  conviction  upon  those  two 
charges  and  the  recommendation  of  the  deputy  for  his 
removal.  The  final  order  appears  to  have  been  entered  and 
signed  by  a  clerk  and  not  by  the  commissioner.  It  does  not 
conform  to  the  finding  and  recommendation  of  the  deputy 
commissioner,  which  w^as  approved  and  confirmed  by  the  com- 
missioner. It  is,  therefore,  apparent  that  the  commissioner's 
judgment  in  imposing  the  punishment  of  dismissal  from  the 
force  was  based  solely  upon  the  two  charges  upon  which  he 
was  found  guilty,  and  the  only  error  appearing  in  the  case  is 
that  the  clerk  in  entering  the  final  order  did  not  conform  the 
same  to  the  findings  which  were  approved  by  the  commis- 
sioner. The  Appellate  Division  has  unanimously  aflirmed, 
and  we  conclude  that  the  only  modification  required  is  that 
the  final  order,  as  entered,  be  made  to  conform  to  the  find- 
ings approved  by  the  commissioner,  by  striking  out  therefrom 
the  four  charges  which  had  been  dismissed  during  the  trial. 
Inasmuch  as  this  relief  could  have  been  obtained  upon  an 
application  to  the  commissioner,  upon  calling  his  attention  to 
the  error  of  the  clerk  in  entering  the  order,  we  think  that  no 
costs  of  this  appeal  should  be  allowed  to  either  party. 

The  order  of  the  Appellate  Division  should  be  modified  in 
the  particulars  mentioned,  and  as  modified  aflSrmed,  without 
costs  to  either  party. 

CuLLBN,  Ch.  J.,  Vann,  Weener,  Willard  Bartlett  and 
HiscooK,  J  J.,  concur ;  O'Brien,  J.,  not  voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  Frank  L.  Froment  et  al., 
Appellants,  to  Establish  a  Lien  on  a  Vessel  in  the  Custody  of 
William  J.  Burlee,  Trustee  in  Bankruptcy,  Respondent. 

Mattel-  of  Frorneut,  110  App.  Div.  72,  modified. 
(Argued  March  1,  1906;  decided  March  13,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
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December  29,  1905,  which  reversed  an  order  of  Special  Term 
coiitirming  the  report  of  a  referee  in  a  proceeding  to  estal> 
lish  a  lien  upon  a  vessel  under  section  3419  et  seq.  of  the  Code 
of  Civil  Procedure  and  dismissed  the  proceeding. 

Robert  J.  Malum  for  appellants. 

Clarence  P.  Moser  and  David  Bennett  King  for 
respondent. 

"Wernek,  J.  The  learned  Appellate  Division  not  only 
reversed  tlie  order  made  at  Special  Term,  but  dismissed  the 
petitioner's  proceedings  instead  of  granting  a  new  trial.  This, 
we  think,  was  error,  which  requires  a  modification  of  the 
order  appealed  from  to  the  extent  of  directing  that  a  new  trial 
be  had.  The  learned  court  below  obviously  based  its  decision 
upon  the  findings  of  the  referee,  to  the  effect  that  all  but  two 
of  the  twenty  items  of  materials  conjpreliended  within  the 
claim  upon  which  the  petitioners  assert  their  right  to  a  lien 
were  barred  by  the  period  of  limitation  fixed  by  the  statute, 
and  that  the  two  items  referred  to,  whicli  were  delivered 
within  the  statutory  period,  consisted  of  materials  which  were 
not  used  in  the  construction  of  the  vessel  against  which  the 
petitioners  claim  their  lien.  We  do  not  now  decide  whether 
tlie  Appellate  Division  properly  construed  the  statute  under 
which  the  petitioners  claim  their  iien,  for  the  case  depends,  in 
part  at  least,  upon  oral  evidence  which  may  be  changed,  and 
tliat  consideration  alone  demands  the  granting  of  a  new  trial. 
{Dixon  v.  JameSy  181  N.  Y.  129.)  Neither  do  we  decide 
whether  the  petitioners'  claim  is  based  upon  a  single  and 
entire  contract  for  the  delivery  of  materials  at  successive 
periods,  as  to  which  the  time  for  acquiring  a  statutory  Jien 
may  be  computed  from  the  date  of  the  last  delivery  of  mate- 
rials, or  whether  each  delivery  was  made  under  a  separate 
contract,  under  each  of  which  it  was  necessary  to  file  a  dis- 
tinct claim  for  a  lien  in  order  to  escape  the  time  limitation 
prescribed  by  the  statute.  These  questions  and  others  that 
might  be  suggested  may  or  may  not  arise  upon  another  trial, 
tad  they  cannot  properly  be  decided  now. 
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The  order  of  the  Appellate  Division  should  be  modified  so 
as  to  grant  a  new  trial,  with  costs  to  abide  the  event,  and  as 
so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Hisoook,  JJ., 
concur;  Willard  Bartlett,  J.,  not  sitting. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Hekbian  Bartels,  Appellant. 

Bsopie  Y.  Bartds,  110  App.  Div.  922,  appeal  dismissed. 
(Argued  February  26,  1906;  decided  March  13,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  December  6,  1905,  winch  alBrmed  an  order  of 
Special  Term  denying  a  motion  for  a  change  of  venue. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
unauthorized. 

Hobert  J.  Burritt  for  motion. 

William  A,  Cawie  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


William  E.  Burke,  Respondent,  v.  The  Continental  Insur- 
ance Company  of  the  City  of  New  York,  Appellant. 

Appeal.  The  fact  that  certaiu  points  made  upon  the  argument  of  a 
case  in  the  Court  of  Appeals  are  not  discussed  in  the  opinion  of  the  court 
upon  the  decision  thereof  does  not  warrant  the  conclusion  that  they  were 
overlooked. 

(Submitted  March  5,  1906;  decided  March  13,  1906.) 
Motion  for  re-argument.     (See  1S4:  N.  Y.  77.) 
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Moses  Shire  for  motion. 
J.  II.  Metcalf  and  Clarence  M.  Bushnell  opposed. 

Per  Curiam.  Our  opinion  reversing  the  judgments  below 
rested  on  tlie  single  point  tlmt  the  Independent  Company  was 
vested  with  the  title  and  entire  insurable  interest  in  this  prop- 
erty in  case  of  loss  by  fire ;  that  it  was  its  duty  under  the 
express  provisions  of  the  agreement  to  take  out  the  policy  of 
insurance  in  its  name,  the  Cunningham  Company  paying  the 
premiums. 

The  plaintiflE  bases  this  motion  for  re-argument  on  the  ground 
that  the  court  overlooked  the  fourth  finding  of  fact,  which 
reads  as  follows : 

"  That  after  said  contract  was  entered  into,  and  before  the 
fire  hereinafter  referred  to,  L.  Springer  Cunningham,  then 
treasurer  and  manager  of  the  Cunningham  Company,  and  one 
Say  re,  then  vice-president  and  treasurer  of  the  Independent 
Company,  on  behalf  of  their  respective  companies,  entered 
into  a  parol  agreement  whereby  the  said  Cunningham  Com- 
pany assumed  liability  to  the  Independent  Company  for  any 
loss  by  fire  to  the  property  described  in  said  policy  of  insur- 
ance to  the  amount  to  which  this  defendant  would  be  liable 
to  the  insured  under  said  policy  of  insurance." 

It  is  difficult  to  understand  how  the  counsel  for  plaintiff 
reaches  the  conclusion  that  the  court  overlooked  this  finding 
of  fact  when  it  was  fully  discussed  in  both  briefs.  The  fact 
that  certain  points  made  upon  argument  are  not  discussed  in 
the  opinion  does  not  warrant  the  conclusion  that  they  were 
overlooked.  The  fourth  finding  of  fact  is  without  evidence 
to  support  it,  and  the  motion  for  re-argument  should  be 
denied,  with  ten  dollars  costs. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Edward  T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.,  concur. 

Motion  denied. 
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Chables    Hasbiman   et   al.,   Appellants,  v.   The  Citt    of 
YoNKEBS,  Kespondent. 

Harriman  v.  City  of  Timkers,  109  App.  Div.  246,  appeal  dismissed. 
(Argued  February  28,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  17,  1905,  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  amend  and  modify  an  order  entered  upon 
the  remittitur  of  the  Court  of  Appeals  and  granted  said  motion. 

James  M.  Sunt  for  appellants. 

I%ama8  F.  Curran  for  respondent. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur :  O'Bbien,  Haight,  Vann,  Webner  and  Hisoock, 
JJ.     Cdllen,   Ch.   J.,   votes  for  affirmance.     Not  sitting : 

WiLLABD  BaRTLBTT,  J. 


The  People  of  the  State  of  New  Tobk  ex  rel.  Foubteenth 
Stbeet  Realty  Company,  Appellant,  v.  Otto  Kelsey,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

PMple  ex  rel.  Fburteenih  8i.  R.  Go.  v.  Kelsep,  110  App.  Div.  797,  affirmed. 
(Argued  February  28,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 8,  1908,  which  affirmed  a  determination  of  the  defend- 
ant in  assessing  a  franchise  tax  upon  the  relator  for  the  year 
ending  October  31,  1904. 

Edmond  E.  Wise  for  appellant. 

Julius  M.  Mayer^  Attoniey-Oeneral  {Horace  Mo  Quire  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Haight,  Vann,  Webneb,  Willaed 
Bartlett  and  Hiscock,  J  J.     Not  voting :  O'Brien,  J. 
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» 

The  People  of  the  State  of  New  York  ex  rel.  Joseph 
Fennelly,  Respondent,  v.  Amalgamated  Coppeb  Com- 
pany et  al.,  Appellants. 

People  ex  rel.  FemuUy  y.  Amalgamated  Chpper  Co.,  110  App.  Div.  892, 
affirmed. 
(Argued  February  28,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30,  1905,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  permit  an  inspection  of  its  stock 
book  by  the  relator. 

James  M,  BefiJc  and  Carl  A,  Mead  for  appellants. 
Edward  J.  McOuire  for  respondent. 

Order  affirmed,  with  costs.  The  power  of  the  court  to 
exercise  discretion  is  not  presented  by  the  record,  the  court 
having  exercised  its  discretion  in  favor  of  tJie  relator;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  O'Beien,  Haight,  Vann,  Wer- 
NEB  and  Willard  Bartlett,  JJ.     Not  sitting :  Hisoook,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Hubert 
Apartment  Association,  Appellant,  v.  Otto  Kelsby,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

PeopU  ex  rel,  Hubert  Apartment  Asm,  v.  KeUey,  110  App.  Div,  617, 
affirmed. 
(Argued  February  28,  1908;  decided  March  20, 1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 8,  1906,  which  affirmed  a  determination  of  the  defendant 
in  assessing  a  franchise  tax  against  the  relator  for  the  year 
ending  October  31,  1904. 
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NeUiyix  8,  Spencer  for  appellant, 

Julius   M.  Mayer ^  Attorney-General  {Horace  McGuire 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Wer- 
ner, WiLLARD  Bartlbtt  and  Hisoook,  JJ. 


In  the  Matter  of  the  Accounting  of  John  M.  Bowers,  as 
Executor  of  and  Trustee  under  the  Will  of  William  B. 
Cooper,  Jr.,  Deceased. 

Matilda  H.  Cooper,  Individually  and  as  Executrix  of 
Edward  A.  Cooper,  Deceased,  Appellant;  Theodore  P. 
Cooper  et  al.,  Bespondents. 

Matter  of  Bowen,  109  App.  Div.  566,  affirmed. 
(Argued  March  1,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  13,  1905,  which  modified  and  affirmed  as  modi- 
tied  a  decree  of  the  New  York  County  Surrogate's  Court 
directing  distribution  of  the  estate  of  William  B.  Cooper, 
deceased. 

Jaines  E,  Dtiro88  and  Framik  L.  Holt  for  appellant. 

James    W.  Gerard^  Latham  G.  Heed  and  Manfred  W. 

Ehrich  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Ctllen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Wer- 
ner, WiLLARi)  Bartlett  and  Hiscook,  J  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Thomas 
Arohee,  Appellant,  v.  Willam  McAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Archer  v.  McAdoo,  110  App.  Div.  740,  affirmed. 
(Argued  March  1,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  12,  1906,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  grade  the  relator  as  a  patrolman  of 
the  sixth  grade  in  the  police  department  of  the  city  of  New 
York  and  denied  said  motion. 

R.  Percy  Chittenden  for  appellant. 

John  J.  Ddany,  Corporation  Cownsel  {James  D.  BeU  of 
counsel),  for  respondent. 

Order  aflBrmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haiqht,  Vann,  Wer- 
ner, WiLLARD  Bartlett  and  Hisoook,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Central  and  Hudson  River  Railroad  Company 
et  al.,  Respondents,  v.  The  Board  of  Railroad  Commis- 
sioners of  the  State  of  New  York  et  al.,  Appellants. 

The  People  of  the  State  of  New  York  ex  rel.  James 
Amm  et  al.,  Respondents,  v.  The  Board  of  Railroad  Com- 
missioners of  the  State  of  New  York  et  al..  Appellants. 

People  ex  rel.  Amm  v.  Board  of  Railroad  Comrs,,  103  App.  Div.  128, 
affirmed. 
'(Argued  March  1,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  Marcli 
8,  1905,  which  reversed  a  determination  of  the  State  Board 
of   Kailroad    Commissioners   granting   a  certificate   of  con- 
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venience  and   necessity  under  section  59   of    the  iiailroad 
Law. 

Tracy  C.  Becker  and  Spencer  Clinton  for  appellants. 

Simon  Fleischmanny  Maurice  C.  Spratt  and  Churles  A. 
Pooley  for  respondents. 

Order  afBrmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner, 
WiLLARD  Bartlett  and  Hiscook,  J  J. 


Bank  of  Niagara,  PlaintiflF,  v,  Ashton  B.  Talbot,  Indi- 
vidually and  as  Executor  of  Calista  M.  Talbot,  Deceased, 
Respondent,  and  Helen  M.  Kennedy  et  al.,  Appellants, 
Impleaded  with  Others. 

Bank  of  Niagara  v.  TaXbot,  110  App.  Div.  519,  affirmed. 
(Argued  March  2,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  16,  1906,  which  affirmed  an  order  of  the  Erie  County 
Court  confirming  the  report  of  a  referee  in  an  action  to  fore- 
close a  mortgage  and  directing  distribution  of  surplus  moneys. 

Simon  Fteisclmiann^  William  R.  Pooley  and  J.  Board- 
man  ScoveU  for  appellants. 

Tracy  C.  Becker  and  Lincoln  A.  Groat  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Yann,  Webner 
and  WiLLARD  Bartlett,  JJ.     Not  sitting :  Hiscook,  J. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
KoBERT  L.  Martin  et  al..  Appellants. 

People  V.  Martin,  108  App.  Div.  866,  appeal  dismissed. 
(Submitted  March  2.  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in   the    first    judicial   department,   entered 
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Ifovember  15,  1905,  which  affirmed  an  order  of  Special  Term 
denying  an  application  for  a  change  of  venue. 

Franklin  Bien  for  appellants.  » 

Williain  Travers  Jerome^  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  for  respondent. 

Appeal  dismissed  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner, 
WiLLARD  Bartlett  and  IIisoock,  JJ. 


In  the  Matter  of  the  Application  of  Robert  Hamburger, 
Appellant,  for  a  Writ  of  Mandamus  against  The  Board  of 
Estimate  and  Apportionment  of  the  City  of  New  York, 
Respondent. 

Matter  of  HarnJtmrger  v.  Board  of  Estimate,  109  App.  Div.  427,  appeal 
dismissed. 
(Submitted  March  2,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  29, 1905,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  defendant  to  fix  the  salary  of  the  relator  and  denied 
said  motion. 

Joseph  L  Berry  and  Hen/ry  K,  Davis  for  appellant. 

John  J.  Delany^  Corporation  Counsel  ( Theodore  Connoly 
and  Charles  A,  O^Neil  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner, 
WiLLARi)  Bartleit  and  Hiscook,  JJ. 
37 
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In  the  Matter  of  the  Accounting  of  Katharina  Wohlgemuth 
et  al.,  as  Executors  of  Charles  Wohlgemuth,  Deceased, 
Respondents. 

Village  of  Seewen,  Appellant. 

Matter  of  WoJUgemuth,  110  App.  Div.  644  ,  affirmed. 
(Argued  March  2,  1906;  decided  March  20,  1906.) 

AlPpeal  from  an  oider  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
nary  29,  1906,  which  affirmed  a  decree  of  the  New  York 
County  Surrogate's  Court  settling  the  accounts  of  the  execu- 
tors herein  and  directing  distribution  of  the  funds  in  their  hands. 

Lucius  H.  Beers  and  Darius  E.  Peck  for  appellant. 

Henry  Meyer  and  Andrew  S,  Ilamersley  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,     Ch.     J.,    O'Brien,     Haight,    Vann, 
Werner,  Willard  BARTLKrr  and  IIiscock,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph 
Fennelly,  Respondent,  v.  The  United  Copper  Company 
et  al..  Appellants. 

People  ex  rel,  Fennelly  v.  United  Copper  Co.,  110  App.  Div.  892,  affirmed. 
(Submitted  March  2,"  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
nary  19,  1906,  which  affirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  mandamns  to  compel  the 
defendants  to  permit  an  inspection  of  the  company's  stock  book. 

Dean  Enier^y  and  Frederir  li.  Kellogg  for  appellants. 

Edward  J,  McGwire  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Hatght,  Vann,  Wer- 
ner and  Willakd  Bartlett,  .TJ.     Not  sitting:  Hiscock,  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Patrick 
LouGHRAN,  Respondent,  v,  William  Flynn,  as  Warden  of 
the  City  Prison  of  the  City  and  County  of  New  York, 
Defendant. 

The  People  of  the  State  of  New  York,  Appellant* 

People  ex  rel.  Lovgkran  v.  Flynn,  110  App.  Div.  279,  affirmed. 
(Argued  March  2,  1906;  decided  March  20,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  16,  1906,  which  reversed  an  order  dismissing  a  writ 
of  habeas  corpus  and  directed  the  discharge  of  the  relator 
from  custody. 

Julius  M.  Mayer ^  Attorney-General  (  WiUiam  E.  SchencJc 
of  counsel),  for  appellant. 

D.  Cady  JTerrick  for  respondent. 

Order  affirmed,  with  costs,  on  prevailing  opinion  below. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Werner, 
Willard  Bartlett  and  Hiscook,  J  J. 


New  York  Architectural  Terra  Cotta  Company,  Plaintiff, 
V.  John  T.  Williams,  Appellant,  and  Fagan  Iron  Works, 
Respondent. 

N.  F.  Arch.  Tei-ra  Cotta  Co,  v.  Willtams,  102  App.  Div.  1,  affirmed. 
(Argued  March  6,  1906;  decided  March  20,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
11,  1905,  affirmincf  a  jiidgment  in  favor  of  the  defendant 
Pagan  Iron  Works  entered  upon  the  report  of  a  referee. 

Hichard  T,  Greene  for  appellant. 

Frederick  Hulse  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Haight, Yann,  Werner, 
Willard  Bartlett  and  Hiscock,  JJ. 
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The  Hills  Brothers  Company,   Respondent,  v.  IIeinrich 
VoGKMANN  et  al.,  Appellants. 

Hills  Brothers  Co.  v.  Vogemann,  110  App.  Div.888,  affirmed. 
(Argued  March  7,  1906;  decided  March  20,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  theliret  judicial  department,  entered  Decem- 
ber 22, 1905,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

John  Notman  and  Wilhelniits  Jff/nderse  for  appellants. 

O.  N,  Bovee  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  Roaenstein 
V.  Vogemann  (184:  N.  Y.  325). 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Vann,  Wer- 
ner and  IliscocK,  JJ.     Not  sitting :  Willard  Bartlett,  J. 


IsiDOR  AVoRMSER,  Jr.,  Appellant,  v.  Metropolitan  Street 
Railway  Company  et  al..  Respondents. 

(Submitted  March  12,  1906;  decided  March  20,  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
184  N.  Y.  83.) 

Bridget  O'Donnell,  Respondent,  v.  The  City  of  Syracuse, 

Appellant. 

(Submitted  March  12,  1906;  decided  March  20.  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
184:  X.  T.  1.) 

WirjJAM  Biggs,  Appellant,  v.  City  op  Geneva,  Respondent. 

Bigns  V.  City  of  Genera,  100  App.  Div.  25,  alTiniied, 
(Argued  Marcii  12,  1906;  decided  March  20,  1906.) 

Appkal  from  an  order  of  the  Appellate  Division  of  the 
Su|)renie  Court  in  the  fourth  judicial  department,  entered 
Decemher  22,  1904,  which  reversed  an  order  of  the  court  at 
a  Trial  Term  denying  a  motion  for  a  new  trial  after  a  verdict 
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ill  favor  of  plaintilT,  and  granted  such  motion  upon  questions 
of  law  only,  the  facts  liaving  been  examined  and  no  error 
found  therein. 

John  Gillette  for  appellant. 

W.  Smith  (J Britn  for  respondent. 

Edward  T.  Bartlett,  J.  The  plaintiflE  seeks  to  recover 
damages  of  the  city  of  Geneva  for  personal  injuries  caused 
by  its  negligence  in  permitting  ice  to  form  on  the  sidewalk 
upon  which  he  fell,  fracturing  his  wrist. 

The  charter  of  defendant  i>rovides  that  no  action  can  be 
maintained  against  the  city  for  personal  injuries  unless  notice 
in  writing  "of  the  intention  to  claim  damages,  and  of  the 
time  and  place  at  which  the  injuries  were  received,  and  the 
nature  and  extent  of  such  injuries,  shall  have  been  tiled  with 
the  corporation  counsel  within  one  month  after  such  injury 
shall  have  been  received." 

The  plaintiff  failed  to  serve  this  notice  within  the  time 
prescribed.  The  record  discloses  no  reason  relieving  plaintiff 
from  complying  with  this  statutory  requirement,  which  is  a 
condition  precedent  to  beginning  the  action. 

In  Jo)ie%  V.  City  ofAlhany(\h\  N.  Y.  at  p.  226) Chief  Judge 
Andrp:w8  said  :  "  But  the  legislature  may  regulate  the  right  to 
bring  an  action  against  a  municipal  corporation  for  a  tort,  or 
upon  a  contract,  by  imposing  conditions  precedent  to  be 
observed  by  the  plaintiff,  or  it  may  make  a  special  statute  of 
limitations,  thereby  changing  the  ordinary  rule  and  restrict- 
ing the  usual  remedy  in  such  cases." 

In  the  case  at  bar  the  period  of  one  month,  within  which  to 
serve  the  notice  of  injury,  was  reasonable  under  the  facts 
proved.  The  question,  therefore,  is  not  presented  whether 
an  act  prescribing  a  period  so  brief  as  to  be  unreasonable  and 
oppressive,  within  which  to  serve  notice  of  injury,  would  be 
a  constitutional  exercise  of  legislative  power. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs,  and  judgment  al)solute  awarded  to  defendant, 
with  costs,  upon  the  stipulation. 

CuLLKN,  (>h.  J.,  Gray,  IIaioht,  Vann,  Willard  Bartlett 
and  (Jhask,  J  J.,  concur. 

Ordered  accordingly. 
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The    Niagara   Fire    Insurance    Company,   Appellant,  v. 
Campbell  Stores,  Respondent. 

Niagara  F.  Ins.  Co.  v.  Campbell  Stores,  101  App.  Div.  400,  affirmed. 
(Argued  February  16,  1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
Fel)ruary  28,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Edgar  J.  Nathan  and  Michael  H,  Cardozo  for  appellant. 

Hen7*y  W.  Jessuj)  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur:  Gray,  Edward  T.  Bartleit,  Vann,  Willard 
Bartlett  and  Chase,  JJ.  Not  sitting:  Haight,  J.  Absent: 
Cullen,  Ch.  J. 

Town  of  Palatine  et  al..  Appellants,  v.  The  Canajoharib 
Water  Supply  Company  et  al.,  Respondents. 

Town  of  Palatine  v.  Canajoluirie  Water  Supply  Co.,  90  App.  Div.  5i8, 
affirmed. 
(Argued  March  8,  1906;  decided  March  27.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  18,  1905,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Henry  V.  Borst  and  Charles  W.  Wheeler  for  appellants. 
Andrew  «/".  Nellie  and  B.  G,  Fox  for  respondents. 

Judgment  affirmed,  with  costs,  with  leave  to  appellants  to 
apply  to  the  Supreme  Court  for  such  relief  as  they  may  be 
advised ;  no  opinion. 

Concur :  Cullkx,  Ch.  J.,  O'Brien,  Haight,  Vann,  Willard 
Bartlett  and  Hisoock,  JJ.     Absent :  Werner,  J. 
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The   City   of   New    York,  Uespondent,  v.  Cabtle    Braid 
Company,  Appellant. 

City  of  New  York  v.  Gaaile  Braid  Go.,  93  App.  Div.  622,  affirmed. 
(Argued  March  8,  1906;  decided  March  27,  1906.)  ^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  25,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  subject  to  its 
opinion  and  an.  order  denying  a  motion  for  a  new  trial. 

Joseph  M.  Proskauer^  Jacob  A.  Cantor  and  John  M. 
Stearns  for  appellant. 

John  J.  Delani/j  Corporation  Counsel  {Theodore  Connoly 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullkn,  Ch.  J.,  O'Brien,  IIaioht,  Vann,  Willabd 
Bartleft  and  Hiscook,  J  J.     Absent :  Werner,  J. 


Carrie  Loushat,  as  Administratrix  of  the  Estate  of  Adel- 
BERT  E.  LousHAY,  Deceased,  Appellant,  v,  Erie  Railroad 
Company,  Respondent. 

Louihfiy  v.  Erie  K  R.  Co,,  95  App.  Div.  102,  affirmed. 
(Argued  March  8,  1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
June  7,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

William  Yanamee^  Ahram  F.  Servin  and  Thomas  Watts 
for  appellant. 

Henry  Bacon  and  Joseph  Merritt  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Ctllkn,  Ch.  J.,  O'Brien,  IIakjht,  A^ann,Willard 
Bartlett  and  IIiscock,  JJ.     Absent :  Werner,  J. 
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Mary  A.  Winne,  Appellant,  v.  Herbert  Winne,  Respondent. 

Win?i6  V.  Winne,  95  App.  Div.  48,  affirmed. 
(Argued  March  8,  1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
15,  1904:,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

Lewis  K  Car?*  and  Churles  Irving  Oliver  for  appellant. 

P.  C  Dugan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullkn,  Ch.  J.,  O'Brien,  Haight,  Yann,  Willabd 
Bartlett  and  Uiscock,  JJ.     Absent;  Werner,  J. 


Waldorf-Astoria  Segar  Company,  Respondent,  v,  Walter 
J.  Salomon,  Defendant,  and  Acker,  Merrall  &  Condit 
Company,  Appellant. 

Waldorf- Astoria  Segar  Co.  v.  Salomon,  109  App.  Div.  65,  affirmed. 
(Argued  March  9,  1906;  decided  March  27,  1906.) 

Appeal  fi*om  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 15, 1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Jordan  J.  Rollins^  Alfred  A,  Wheat  and  Theodore  H. 
Lard  for  appellant. 

Morris  J,  Ilirsch  and  Benjamin  N,  Ca/rdozo  for 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  IIaight,  Vann,  Werner, 
WiLLARD  Bartlett  and  Hiscock,  JJ. 
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IIelios-Upton  Company,  Respondent,  v,  Orlando  F.  Thomas 
ct  al.,  Appellants,  Impleaded  with  Another. 

Helios  Upton  Co.  v.  TJiomas,  98  App.  Div.  401,  affirmed. 
(Argued  March  12,  1906;  decided  March  27,  1906.) 

Appkal  from  a  judgment  of  the  x^ppellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  15,  1904,  afBrming  a  judgment  in  favor  of  plaintiflF 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Richard  A.  Irving  for  appellants. 

Herbert  C.  Smyth  and  Millard  F.  Tompkins  for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,    Gray,  Edward   T.  Babtlbtt, 
Haiqht,  Vann,  Willard  Bartlett  and  Chase,  JJ, 


Round  Island  Company,  Appellant,  v.  Florence  Bullooh, 

Respondent. 

Bound  Inland  Co.  v.  Bulloch,  100  App.  Div.  510,  affirmed. 
(Argued  March  12,  1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  3,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

Henry  Purcell  for  appellant. 

Joseph  Atwell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Clllex,  Cli.  J.,  Gray,   Edward   T.   Bartlett, 
IIaioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 
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Anna  M.  Gkannemanx  et  al.,  by  Christian  Rothmyer,  Their 
Guardian  ad  Litem,  Respondents,  v.  Louise  II.  Geannemann, 
Individually  and  as  Special  Guardian  of  Anna  M.  Gkanne- 
liANN  et  al.,  Appellant,  and  Arthur  E,  Grannemann  et  al., 
Respondents. 

Orannemann  v.  Grannemann,  95  App.  Div.  37,  affirmed. 
(Argued  March  13,  1906;  decided  March  27,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sifpreme  Court  in  the  third  judicial  department,  entered  May 
26,  1904:,  modifying  and  affirming  as  modified  a  judgment 
in  favor  of  plaintiffs  and  defendants,  respondents,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Robert  J,  Landon  for  appellant. 

A,  J.  Dillingham  and  Edwin  C.  Angle  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cdllen,  Ch,  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann  and  Willard  BARTLErr,  J  J.  Not  sitting : 
Chase,  J. 

J,  H.  Labaree  Company,  Appellant,  v,  George  W.  Cross- 
man  et  al.,  Ilespondents. 

Labaree  Co.  v.  Cro99inan,  100  App.  Div.  499,  affirmed. 
(Argued  March  13,  1906;  decided  March  2?,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Fel)- 
ruary  6,  1905,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

Edmund  L,  Mooney^  Frederick  A.  Card  and  Lav/rence 
A.  Sullivan  for  appellant. 

John  Notman  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur^    Cullen,  Ch.    J.,  Gray,  Edward    T.  Bartlktt, 
Haight,  Vann,  ^illard  Bartlett  and  Chase,  JJ. 


MEMORANDA.  587 

Susan  Mount,  as  Administratrix  witli  the  Will  Aniujxed  of 
Maklv  C.  Mount,  Deceased,  Ilespondent,  v,  Daniel  S. 
TuiTLE,  Bishop  of  Missouri,  et  al..  Respondents,  and  Dan- 
iel S.  TurrLE  as  Senior  Bishop  of  the  Protestant  Episcopal 
Church,  et  ah,  Appellants. 

(Submitted  February  26,  19()6;  decided  March  27,  1906.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 
183  N.  Y.  358.) 


Christopher  F.  Tautphoeus,  Respondent,  v.  Harbor 
AND  Suburban  Building  and  Savings  Association, 
Appellant. 

Reported  below,  104  App.  Div.  451. 

(Submitted  March  19,  1906;  decided  March  27,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  18,  1905,  reversing  a  judgment  in 
favor  of  plaintiff,  entered  ni)on  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  and  granting  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  judgment 
of  reversal  being  unanimous  was  not  appealable  as  of  right  to 
the  Court  of  Appeals ;  that  permission  to  appeal  had  not 
been  granted;  that  questions  of  fact  were  involved  which 
were  not  determined  by  the  decision  of  the  trial  court,  and 
that  no  exceptions  on  behalf  of  the  appellant  appear  in  the 
record. 

Alexande?'  S.  Bacon  for  motion. 

Hector  M,  IliUhings  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Rudolph  A.  Breidkniiacii,  us  Tnifltee  in  Bankruptcy  of 
Geokge  J.  liAiNEss,  Respondent,  v.  David  Mayer, 
Appellant, 

Reported  below,  110  App.  Div.  891. 

(Submitted  March  19,  1906;  decided  March  27,  1906.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  December  3(),  1905,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  tiie 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  tliat  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  apjxjal,  the 
decision  of  the  Appellate  Division  being  unanimous  and  per- 
mission to  appeal  not  having  been  granted ;  that  the  ap|)el- 
lant's  exceptions  were  frivolous  lind  no  questions  of  law  were 
raised  thereby. 

George  Malraison  for  motion. 

Milton  Mayer  opposed. 

Motion  denied,  with  ten  dollara  costs. 


New  York  Carbonic  Acid  Gas  Company,  Respondent,  v. 
The  Geysers  Natural  Carbonic  Acid  Gas  Comi»any, 
Appellant. 

X.  Y.  Carbonic  Acid  0(i8  Co.  v.  Geysers  Natural  Carbonic  Acid  Gas  Co,, 
103  App.  Div.  698,  affirmed. 
(Argued  March  7.  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Couit  in  the  third  judicial  department,  entered 
March  18,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  npon  a  decision  of  the  court  on  trial  at  Special 
Term. 
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James  IP.  Yerhec^  for  appellant. 
Edgar  T.  Brackett  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur:  O'Brien,  Haight,  Vann,  Werni::r  and  Hiscock, 
JJ. ;  CuLLEx,  Ch.  J.,  and  Willard  Bartlett,  J.,  vote  for 
modification  of  the  judgment. 


FiLiP  Deutsch,  Appellant,  -y.  Metropolitan  Street  Railway 
Company,  Respondent. 

BeuUtU  V.  Metrapolitan  Street  Ry.  Co.,  99  App.  Div.  624,  affirmed. 
(Argued  March  14,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  10,  1905,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term: 

Chc/rlea  StecMer  and  Levin  Z.  Brown  for  appellant. 

Bayard  H.  Ames  and  Henry  A,  Robinson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Haight,  Werner  and  Chase, 
JJ.  Dissenting :  Edward  T.  Bartlett,  Vann  and  Willard 
Bartlett,  JJ. 


John   A.    Campbell  et  al.,  Appellants,  t>.   James  Emslie, 

Respondent. 

Camjibell  v.  Emjtlie,  101  App.  Div.  .%9,  affirmed. 
(Argued  March  14,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
February  18,  1005,  affirming  a  judgment  in  favor  of  defend- 
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ant  entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Franklin  Pierce  and  Arthur  J.  Baldwin  for  appellants. 

J.  CamipbeU  Thompson  and  Roger  Foster  for  respondent. 

Judgment  affirmed,  with  o.o8t8 ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gkay,  Edward  T.  Bartlett, 
Haiobt,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Theresa    Luesenhop,    Appellant,    v.    Barbaba    Einsfeld, 

Respondent. 

LfieaeTihop  v.  Einsfeld,  98  App.  Div .  68,  reversed. 
(Argued  March  15,  1906;  decided  April  8,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  18,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Ftcgene  Van  Yoorhia  for  appellant. 

Charles  Diebold^  Jr,^  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  dissenting  opinion  of  Hisoock,  J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willard  Bartlett  and  Chase,  JJ.  Dissenting: 
Haight,  J. 

Minnie  A.  Blanohard,  Plaintiff,  v,  Gordon  B.  Arqher 
et  al.,  Respondents,  and  William  C.  Johnson,  Appellant, 
Impleaded  with  Others. 

Blaiichurd  v.  Archer,  102  App.  Div.  627,  affirmed. 
(Argued  March  15,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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March   18,  1905,  aflSrming  an   amended  final  judgment  in 
favor  of  defendants,  respondents,  in  an  action  for  partition. 

John  A,  Oa/rver  and  Harold  Swain  for  appellant. 
Jason  B.  Parriah  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Haight  and  Chase,  JJ. 
Dissenting :  Edward  T.  Bartlett,  J.  Not  voting :  Vann, 
J.     Not  sitting :  Willard  Bartlett,  J. 


Agnes  M.  Hohman,  Appellant,  v.  The  New  York  Central 
AND  Hudson  Kivkr  Eailroad  Company,  Respondent. 

Hohman  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  100  App.  Div.  17,  affirmed. 
(Argued  March  15,  1906;  decided  April  8,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  fourth  judicial  department,  entered 
December  7,  1904,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

J.  W.  Shea  for  appellant. 

Henry  PuroeU  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
plaintiff  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett  and  Chase,  JJ.  Not  sitting: 
Gray,  J. 

Rudolph  M.  Haan,  Appellant,  v,  Sarah  E.  FoXjKespondent. 

Baan  v.  Fox,  99  App.  Div.  624,  affirmed. 
(Argued  March  16,  1,906;  decided  April  8,  1906.) 

Appeal  from  a  final  judgment,  entered  March  15,  i905, 
lipon  an  order  of  the  Appellate  Division  of  the  Supreme 
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Court  in  the  first  judicial  department  affirming  an  inter- 
locutory judgment  of  Special  Term  suetaining  a  demurrer  to 
the  complaint. 

S,  Livingston  Samuels  and  Myron  H.   Oppenheim   for 
appellant. 

John  A.  Gai^ver  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,   Gray,  Edward   T.   Babtlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Patrick  Carey,  Appellant,   v.    New  York   Central   and 
Hudson  River  Railroad  Company,  Respondent. 


r  V.  N.  T.  a.  &  TL  R.  R,  R.  Co.,  90  App.  Div.  611,  affirmed. 
(Argued  March  16,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  23,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

J.  W.  Shea  for  appellant. 

Thomas  D.  Watkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullb:n,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett  and  Chase,  J  J.  Not  sitting: 
Gray,  J. 

John  G.  McCullough  et  al.,  Appellants  and  Eespondents, 
V.  The  Broad  Exchange  Company  et  al.,  Respondents  and 
Appellants. 

McCullough  V.  Broad  Kxchamje  Co.,  101  App.  Div.  566,  affirmed. 
(Argued  March  16.  1906:  decided  April  3,  1906.) 

Ckoss-appExIls  from  a  jiidgnient  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  lirst  judicial  department,  entered 
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March  17,  1905,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  tlie  report  of  a  referee. 

A'lvsteii  G.  Fox^  Edward  R.  Grreene  and  Wmfred  T. 
Deniaoii  for  plaintiffs,  appellants  and  respondents. 

Edward  E.  Sprague  for  defendants,  respondents  and 
appellants. 

Judgment  affirmed,  without  costs  to  either  party;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  BARTLErr  and  Chase,  J  J. 


Jacob  Wicks,  Jr.,  Respondent,  -y.  London  and  Lancashire 
Fire  Insurance  Company,  Appellant. 

Wick6  V.  London  &  L.  Fire  Ins.  Co.,  102  App.  Div.  615,  aflarmed. 
(Argued  March  16.  1906;  decided  April  8,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 23,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Ernest  A.  Cardozo  and  Michael  H,  Ca/rdozo  for  appellant. 

Otcsiav  La/n.ge^  Jr,^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,   Edward  T.  Bartlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Jacob  Wioks,  Jr.,  Respondent,  ^'.  London  and  Lancashire 
Fire  Insurance  Company,  Appellant. 

Wicks  V.  Tjomlon  &  L.  Fire  Ins.  Co.,  102  App.  Div.  015,  affirmed. 
(Argued  March  16,  1906;  decided  April  3,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme   Court    in    tlie    first    judicial    department,    entered 
38 
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March  17,  1905,  wliicli  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  witiiout  a  jury  and  an  order  denying  a  motion  for  a 
new  trial. 

Ernest  A,  Cardozo  and  Michael  H,  Cardozo  for  appellant. 

Ottstav  Lange^  Jr,^  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs  in  all  courts;  no  opinion. 

Concur:  Culi.en,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


In  the  Matter  of  Margaret  M.  Fox  in  Behalf  of  Edward  J. 
RcssELL,  Appellant,  for  Writs  of  Habeas  Corpus  and 
Certiorari. 

The  Medical  Superintendent  of  the  State  Hospital  fob 
Insane  Pahknts  at  Dannemoba,  Eespondent. 

Matter  of  Fox,  110  App.  Div.  919,  affirmed. 
(Submitted  March  19,  1906;  decided  April  8,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  29,  1905,  which  affirmed  an  order  of  Special  Term 
dismissing  writs  of  habeas  corpus  and  certiorari  herein. 

Charles  E.  Le  Earlier  for  appellant. 

Julius  M,  Mayer ^  Alt <yrney- General  {Danforth  E.  Ains- 
icorth  of  counsel),  for  respondent 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Cullkx,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaight,  Yann  and  "Willard  Bartlett,  JJ.  Not  sitting: 
Chase,  J. 
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Mark  Duntz,  as  Trustee  for  the  Holders  of  Bonds  and 
Coupons  Secured  by  a  Mortgage  Executed  by  the  Granger 
Brewing  Company,  Appellant,  v.  Granger  Brewing  Com- 
pany, Defendant,  and  Pfaudler  Company,  Gespondent, 
Impleaded  with  Others. 

Duntz  V.  Granger  Brewing  Co.,  96  App.  Div.  631,  aflarmed. 
(Argued  March  19,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered 
February  21,  1905,  affirming  a  judgment  in  favor  of  respond- 
ent herein  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Albert  IT.  Harris  and  Thomas  K.  Smith  for  appellant. 

Hiranjh  R,  Wood  for  respondent. 

Judgment  affirmed,  witli  costs  ;  no  opinion. 

Concur :  Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartlktt, 
Haight,  Yann  and  Willard  Bartlett,  JJ.  Not  sitting: 
Chase,  J. 

Douglas    W.    Gray,   Appellant,   u   Isaac    Mbyeb  et  al., 
Kespondents. 

Gray  v.  Meyer,  100  App.  Div.  518,  affirmed. 
(Argued  March  19,  1906;  decided  April  3,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
February  3,  1905,  atfirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  directed  by  the  court  and  an 
order  denying  a  motion  for  a  new  trial. 

Francis  E.  Wood  for  appellant. 

Warren  J,  Cheney  for  respondents. 

Judgment  affirmed,  with  costs;. no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight  and  A'ann,  JJ.  Dissenting :  Willard  Bartlett, 
and  Chase,  JJ. 
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Gaetano  Riola,  Appellant,   v.  New    York  Central   and 
Hudson  River  Railroad  (^'ompany,  Respondent. 

Riola  Y,-N,  Y.  C.  <&  Jl.  II  R.  R.  Co.,  97  A  pp.  Div.  352.  affirmed. 
(Argued  March  20,  1906;  decided  April  3,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  27,  1904,  which  reversed  an  order  of  the  conrt  at 
a  Trial  Term  denying  a  motion  for  a  new  trial  after  a  verdict 
had  been  rendered  in  favor  of  plaintiff. 

H,  M".  Rl^ypey  and  George  Raines  for  appellant. 

Daniel  M,  Beach  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  witii  costs  in  all  courts ;   no  opinion, 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht 
and  Chase,  JJ.  Not  voting :  Vann  and  Willard  Bartlett, 
JJ.     Not  sitting :  Gray,  J. 


James  B.  Murray,  Respondent,  v.   Harbor  and  Suburban 
Building  and  Savings  Association,  Appellant 

Murray  v.  Uarhor  <S:  Sftburbnn  B.  ifc  S.  Asttn.^  91  App.  Div.  397,  affirmed. 
(Submitted  March  31,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  18,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Aleicande?'  S.  Bacon  for  appellant. 

Charles  L  ^fcBurney  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 

Concur :  Cullen,  V\\.  J.,  (tkay,  Edward  T.  Bartlett, 
IlAKiHT,  \"axx  and  Chasp:,  J.I.  Not  sitting:  Willard 
Bartlett,  J. 
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Israel  Boss,  an  Infant,  by  Abraham  Boss,  His  Guardian  ad 
Litem,  xVppellant,  y.  Sender  Jarmulowsky,  llespondent. 

Bo»8  V.  JannnUmsky,  81  App,  Div.  577,  appeal  dismissed. 
(Sah:Mittc(l  Mardi  21,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
24,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court. 

Ahraham  Levy  and  K.  Henry  Rosenberg  for  appellant. 

Morris  Clark  and  Harold  Nathan  for  respondent. 

Appeal  dismissed,  with  costs,  nnder  subdivision  2  of  section 
191  of  the  Code  of  Civil  Procedure,  as  it  was  not  allowed  by 
the  Appellate  Division  or  by  a  judge  of  this  court;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Rasheed  Saleeby,  Respondent,  v.  Central  Railroad  Com- 
pany OF  New  Jersey,  Appellant. 

SaUeby  v.  Central  R.  R.  Co.  of  Neio  Jersey,  99  App.  Div.  168,  affirmed. 
(Argued  March  21,  1906;  decided  April  6,  19()6.) 

Appeal  from  a  judgment  of  the  Appellate  Division^of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  29,  1904,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Robert  Thorne  for  appellant. 

James  A,  Kelly  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Cli.   J.,    Gray,  Edward  T.  Bartlett, 
Hatght,  Yann,  Willard  Bartlett  and  Cuase,  JJ. 
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Max    Oberfelder,    Respondent,   v.   National    Distilling 
CoMFANv,  Appellant. 

Gberfdder  v.  National  Distilling  Co.,  100  App.  Div.  516,  affirmed. 
(Argued  March  21,  1006;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 16,  1905,  affirming  a  judgment  in  favor  of  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial. 

Harold  IL  Bowman  and  Henry  H,  Bowman  for  appellant. 

David  Bandlery  Harry  L.  Hokxs  and  Henry  OoUgetreu 
for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  ^  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


Abbib  J.  Gannett,  Appellant,  v.  Schenectady  Railway 
Company,  Respondent. 

Gannett  v.  8c7ienectady  Ry.  Co.,  101  App.  Div.  611,  reversed. 
(Argued  March  22,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
Januaiy  27,  1905,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Terra. 

Robert  J,  Landon  for  appellant. 

Daniel  Naylor,  Jr,y  and  Edward  O.  Whitmyer  for 
respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  the  ground  that  the  question  of  plaintiff's  contribu- 
tory negligence  was  one  of  fact  for  the  jury  ;  no  opinion. 

Concur:  Cullkn,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Yann  and  Willard  Bartlett,  JJ.  Dissenting :  Gray,  J. 
Kot  sitting :  Chase,  J. 
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The  City  of  New  Yokk,  Respondent,  v,  Artemas  H.  Holmes, 

Appellant. 

City  of  New  York  v.  Holmes,  104  App.  Div.  680,  affirmed. 
(Submitted  March  22,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
1,  1905,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
and  an  order  denying  a  motion  for  a  new  trial. 

Arteinaa  IL  Holmes  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Royal  E,  T,  lilggs  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,   Gbay,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


George  Leask  et  al.,  as  Executors  of  Oliver  W.  Bucking- 
ham, Deceased,  Respondents,  v.  J.  Harvie  Dew,  Appellant. 

Leask  v.  2>«w,  102  App.  Div.  529.  affirmed. 
(Argued  March  22,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
5,  1905,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

John  M.  Scrihner  for  appellant. 

T.  S.  Ormiston  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,   Gray,  Edward  T.  Bartlett, 
Haight,  Yann,  Willard  Bartlett  and  Chase,  JJ. . 
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Helena  Weixelbalm,  as  Adiiiinistratrix  of  tlie  Estate  of 
MosKs  Weixelbaum,  Deceased,  Respundeiit,  v.  New  York 
City  Railway  Company,  Appellant. 

Wetxelbaum  v.  Neic  Tojk  City  Ry.  Co.,  103  App.  Div.  596,  affirmed. 
(Argued  March  22.  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  tlie  first  judicial  department,  entered  April 
3,  1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Bayard  11.  Ames  and  Henry  A.  Rohinson  for  appellant. 

Charles  Steckler  and  Levin  Z.  Brown  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Ccllen,  Ch.  J.,   Gray,  Edward  T.  Babtlett, 
Haioht,  Vann,  Willard  Babtlett  and  Chase,  JJ. 


Samuel  V.  Hoffman  et  al.,  as  Trustees  under  the  Will  of 
Eugene  A.  Hoffman,  Deceased,  Respondents,  v.  Samuel 
V.  Abel,  Appellant,  Impleaded  with  Others. 

Hofman  v.  Abel,  103  App.  Div.  597,  affirmed. 
(Submitted  March  22,  1906;  decided  April  6,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  iirst  judicial  department,  entered  April 
3,  1905,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

William  L.  Sto7ie,  Jr.^  for  appellant. 

Paxil  R,  Towne  and  WUliam  IL  Harris  for  respondents- 
Judgment  affirmed,  with  costs,  and  $1,000  damages  awarded 
hy  way  of  costs  for  the  delay,  under  subdivision  5  of  section 
3251  of  the  Code  of  Civil  Procedure;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Willard  Bartlett  and  Chase,  J  J. 
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Emile  K.  La'itan  et  al.,  Appellants,  v.  Adeline  Van  Ness, 
Individually  and  as  Administratrix  of  the  Estates  uf  Fanny 
A.  Lattan  and  Angelica  LATrAN,  Deceased,  et  al., 
Respondents. 

Lattan  v.  Vm  iV>M,  107  App.  Div.  393,  affirmed. 
(Argued   March  28.  1906;  decided  April  6,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  31,  1905,  reversing  a  judgment  in  favor  of  plain tiifs 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

lieuben  Leslie  Maynard  for  appellants. 

Benjamin  F.  Tracy  and  George  Richards  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against 
plaintiffs  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  CIi.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartlett  and  Chase,  JJ. 


John  Stewart,  Appellant,  t'.  Horace  Russell  et  al.,  as 
Executors  and  Trustees  under  the  Will  of  Henry  Hilton, 
Deceased,  Respondent. 

Stewart  v.  RttMell.  91  App.  Div.  310,  affirmed, 
(Argued  March  21,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  Feb- 
ruary 23,  1904,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Trial  Term. 

This  is  an  action  of  ejectment  commenced  in  July,  1901,  to 
recover  the  possession  of  certain  ])remises  known  as  Nos.  726, 
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728  and  730  Broadway  in  the  city  of  Kew  York.  Several 
defenses  were  pleaded  in  the  answer,  hut  no  evidence  was 
given  to  establish  thcin  as  the  complaint  was  dismissed  at  the 
close  of  the  plaintiff's  case. 

Albert  Stickiiey^  li.  Floyd  Clarke  and  Lewis  S.  Burchard 
for  appellant. 

David  McClure  and  Janies  S,  Darcy  for  respondents. 

Per  Curiam,  Alexander  T.  Stewart,  a  naturalized  citizen 
of  the  United  States,  after  acquiring  tlie  premises  in  question 
by  purchase,  died  in  1876  seized  and  possessed  of  the  same. 
They  are  situated  in  the  city  of  New  York  where  he  had 
resided  for  a  long  time  and  the  action  was  brought  on  the 
theory  that  he  died  intestate.  lie  left  no  descendant,  but 
some  evidence  was  given  tending  to  show  that  he  left  him 
surviving  one  William  Stewart,  a  cousin,  who  died  in  1888 
at  the  age  of  about  sixty  years,  having  always  been  a  non- 
resident alien,  leaving  the  plaintiff,  his  grandson,  also  a  non- 
resident alien  during  his  entire  life,  as  one  of  the  persons 
entitled  to  inherit  from  him,  provided  he  died  intestate,  and 
provided  also  that  the  right  to  inherit  wtis  not  defeated  by 
alienagje.  No  declaration  of  an  intention  to  become  a  citizen 
was  ever  made  by  the  plaintiff  or  by  any  of  his  ancestors,  nor 
has  any  attempt  to  convey  said  premises  been  made  either  by 
him  or  by  any  ancestor. 

When  the  plaintiff  rested  the  trial  court  dismissed  his  com- 
plaint solely  for  the  reason  "  that  the  plaintiff,  being  an  alien, 
bases  his  right  to  recovery  upon  his  immediate  ancestor,  who 
was  an  alien  also  at  the  time  of  his  death  as  w-ell  as  at  the 
time  that  he  took  under  A.  T.  Stewart,  if  he  took  at  all."  No 
other  question  was  considered  either  by  the  trial  court  or  by  the 
Api^ellate  Division,  which  unanimously  affirmed  the  judgment 
rendered  by  the  trial  court  and  for  substantially  the  same  reason. 

The  only  question  presented  for  decision  is  whether  lands 
in  this  state  inherited  in  1S70  by  a  non-resident  alien  from  a 
naturalized  citizen,  who  took  by  ])nrchase,  could  be  inherited 
in  1888  from  such  non-resident  alien  by  his  nearest  descendant, 
who  was  also  a  non-resident  alien  ? 
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This  question  is  answered  by  onr  recent  decision  in  McCor- 
ma-ck  V.  Coddington  (18i  N.  V.  467),  in  whicli  tlie  facts  were 
more  favorable  to  the  plaintiff  then  before  the  court  than  the 
facts  of  this  case  are  to  the  plaintiff  now  before  us.  We 
affinu  the  judgment  appealed  from  on  onr  opinion  in  that 
case,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
Vann,  Willard  Bartlett  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


Arthur  T.  Davern,  Appellant,  v,  William  B.  Ejpckwell,  as 
Receiver  of  the  Syracuse,  Lakeside  and  Baldwinsvillb 
Kailway,  Respondent. 

Davern  v.  BtM^kwtU,  105  App   Div.  618.  affirmed. 
(Argued  March  23,  1906;  decided  April  17.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  26,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

J.  Z,  Cheney  for  appellant. 

T.  E.  Hancock  and  William  S.  farmer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett  and 
Haight,  JJ.  Dissenting:  Vann,  Willard  Bartlett  and 
Chase,  JJ. 


Mary  E.   Jackson,   Appellant,  v,   Robert  W.   Tailer,  as 
Executor  of  Phebe  Pkarsall,  Deceased,  Respondent. 

Jacknon  v.  Tailer,  90  App.  Div.  625.  affirmed. 
(Submitted  March  20,  190G;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  liret  judicial  department,  entered  June 
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22,  lOu-t,  affiniiing  a  jiidgiiicnt  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Charles  A,  Jackson  and  John  Iletheritigton  for  appellant. 

Henry  Z.  Bogert  and  Edward  B.  Whitney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Hisoook  and  Chase,  JJ.     Absent :  O'Brien,  J. 


Parsons  Brothers  (Incorporated),  Appellant,  -w.  The  City 
of  New  York  et  al.,  liespondents. 

Parima  Brothei'g  (Inearporated)  v.  Citi/  of  New  York,  107  App.  Div.  824, 
affirmed. 
(Argued  March  26,  1906;  decided  April  17,  1906.) 

Appeal,  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  3,  1905,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

Conrad  Saxe  Keyes  for  appellant. 

John  J,  Delany^  Cm^poration  Counsel  {James  D.  Bell  and 
Patrick  E,  Callahan  of  counsel)  for  city  of  New  York, 
respondent. 

Jatnes  A.  C.  Johnson  for  the  Hilton  &  Dodge  Lumber 
Company  et  al.,  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against 
plaintiff  on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Cli.  J.,  Gray,  Edward  T.  Babtlett, 
Werner,  Hisoook  and  Chase,  J  J.     Absent :  O'Brien,  J. 
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Lemuel  L.  Williams,  as  Executor  of  Marie  L.  Williams, 
Deceased,  Respondent,  v.  Marie  E.  Sempell  Boul, 
Appellant. 

Williwns  V.  Boul,  101  App.  Div.  5^,  affirmed. 
(Argued  March  26,  1906;  decided  April  17.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
7,  1905,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Frederic  R.  Coudert  and  Paul  Fuller ^  Jr,y  for  appellant. 

WUford  H.  Smith  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  AVerner,  Hisoook  and 
Chase,  J  J.  Dissenting :  Edward  T.  Bartlett,  J.  Absent : 
O'Brien,  J. 

John  S.  Fuller,  as  Trustee  in  Bankruptcy  of  Charles  E. 
Callender,  Respondent,  v,  Edwin  C.  Jameson  et  al.. 
Appellants. 

Fuller  V.  Jameson,  98  App.  Div.  53,  affirmed. 
(Argued  March  26, 1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
November  25,  1904,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury. 

Frederic  R.  Coudert^  John  P.  Murray  and  Paul  Fuller^ 
Jr.^  for  appellants. 

S.  F,  Randall  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,  Ch.  J.,  Gray,  Edward  T.   BAkTLErr, 
Werner  and  Chase,  J  J.    Absent :    O'Brien,  J.    Xot  sitting : 

HiSCOOK,  J. 
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Josephine  Ditm.\r,  as  Administratrix  of  tlie  Estate  of  Moses 
D11MA.R,  Deceased,  Appellant,  v.  AVitherbee,  Sherman  & 
Co.,  Respondent. 

Dumar  ▼.  WWierhee,  SJierman  &  Co.,  106  App.  Div.  616,  affirmed. 
(Argued  March  27,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
8,  1905,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Thomas  F,  Conway  for  appellant. 

Bertie  A,  Pyrke  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner  and  Hiscock,  JJ.  Absent:  O'Brien,  J.  Not 
sitting :  Chase,  J. 

Harold  Nathan,  as  Administrator  of  the  Estate  of  Martin 
Cassidy,  Deceased,  Respondent,  v.  Simon  Uhlmann,  as 
Executor  of  Frederick  Uhlmann,  Deceased,  Appellant, 
Impleaded  with  Others. 

Nathan  v.  Uhlmann,  101  App.  Dlv.  388,  afflrmed. 
(Argued  Mrtich  27,  1906;  decided  April  17,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 18, 1905,  which  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

William  A.  Jenner  and  Oscar  W.  Jeffrey  for  appellant. 

Harold  Nathan  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
defendant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
"Werner,  Hiscock  and  Chase,  JJ.     Absent:  O'Brien,  J. 


MEMORANDA.  607 

William  J.  Underwood  et  al.,  as  Executors  of  Emory  M. 
Van  Tassel,  Deceased,  Respondents,  v.  The  Gkeenwiob 
Insurance  Company,  Appellant. 

Underwood  Y.  Greenwich  Ins,  Co,,  103  App.  Div.  610,  Affirmed. 
(Argued  March  28»  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
8,  1905,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

John  Potman  and  Henry  Qalhraith  Ward  for  appellant. 

Oeorge  Richards  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cdllen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.     Absent :  O'Brien,  J. 


Kate  McGuire,  Respondent,  v,  William  Roberts,  Appellant. 

McQiiire  v.  Roberts,  107  App.  Div.  619,  afflrmed. 
(Argued  March  28,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  3,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

C.  S,  Mereness  for  appellant. 

John  N,  Carlisle  and  J.  F,  La  Rue  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur :  Gray,  Edward  T.  Bartlett,  Werner  and  Chase, 
JJ.  Dissenting:  Cullen,  Ch.  J.  Absent:  O'Brien,  J.  Not 
flitting:  Hiscock,  J. 


G08  MEMORANDA. 

Edmund  G.  Chapman,  Respondent,  v.  Robah  Alice  La  Dow, 
08  Executrix  of  Charles  La  Dow,  Deceased,  Appellant, 
Impleaded  witli  Another. 

Cliapman  v.  Im  Dow,  103  Ap p.  Div.  5d8,  affirmed. 
(Argued  March  28,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  10,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

J.  Kewton  Fiero  for  appellant. 

Samiid  S,  Ilait  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner  and  Hiscock,  JJ.  Absent :  O'Brien,  J.  Not 
sitting:  Chase,  J. 

Elise  M.  Jewett,  Respondent,  ^.  Meltnda  P.  Schmidt  et  al., 
Appellants,  and  Fritz  Leopold  Schmidt,  Jr.,  et  al.. 
Respondents. 

Jmeit  V.  Schmidt,  108  App.  Div.  322,  affirmed. 
(Argued  March  28.  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23,  1905,  affirming  a  final  judgment  of  Special 
Term  in  an  action  for  the  construction  of  the  will  of  George 
Parbury  Pollen,  deceased,  and  for  an  accounting. 

Barclay  E.  V.  McCarty  for  appellants. 

Thomas  J,  Falls  for  plaintiff,  respondent. 

Walter  Carroll  Low  and  li.  Dickinson  Jewett  for 
defendants,  respondents. 

Judgment  affirmed,  with  cost-s ;  no  opinion. 

('Oncur :  EnwAui)  T.  BAirrLKiT,  Werner,  IIiscook  and 
Chassk,  JJ.  Cullen,  Ch.  J.,  and  Gray,  J.,  dissent  on  the 
ground  that  there  was  no  trust  created  by  the  provisions  of 
the  will.     Absent:  O'Bkik.v,  J. 


MEMORANDA.  609 

Louis    B.    Prahar,    Respondent,   v.   Rosalie    Tousey,    as 
Executrix  of  Frank  Tousey,  Deceased,  Appellant. 

Prahar  v.  Tousey,  107  App.  Div.  623,  afflrmed. 
(Argued  March  29,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  18,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entei-ed  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

James  M,  Hunt  for  appellant. 

John  E.  Brodahj  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,   Edward   T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.     Absent :  O'Brien,  J. 


Margaret  Wolf,  as  Administratrix  of  the  Estate  of  Fred- 
erick J.  Wolf,  Deceased,  Appellant,  v.  Manhattan 
Consumers'  Brewing  Company,  Respondent. 

WolfY.  Manhattan  Consumers  Breioing  Co.,  103  App.  Div.  595,  affirmed. 
(Argued  March  5i9,  1906;  decided  April  17.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
March  30,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at  a 
Trial  Term. 

Adolph  L,  Pincoffs  foi  appellant. 

Jofm  Vernou  Bouvier^  Jr.,  and  Frank  V.  Johnson  for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.  J.,    Gray,  Edward  T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.     Absent:  O'Brien,  J. 
39 


610  MEMORANDA. 

Anna  L.  Rkilly.  as  Ancillary  Administratrix  of  the  Estate 
of  John  Reillv,  Deceased,  Respondent,  v.  Charles  Q. 
Freeman  et  ah.  Appellants. 

Reill^  V.  Freeman,  109  App.  Div.  4,  affirmed. 
(Argued  March  80,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
Xovember  27,  1905,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

FranTc  S.  Blacky  Henderson  Peck  and  James  Detiiarest 
for  appellants. 

Treadicell  Cleveland  and  H.  W.  Ilayward  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.     Absent:  O'Brien,  J. 


Robert  F.  Livingston,  as  Receiver  of  the  Property  of 
Arnold  L.  Eaton,  Respondent,  v,  Fred  W.  Eaton  et  al., 
Appellants. 

Livingston  v.  Eaton,  90  App.  Div.  251,  affirmed. 
(Argued  April  2.  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Ai)pellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
March  28,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity  Term. 

Mijran  G,  Bronner  and  Eugene  E.  Sheldon  for  appellants. 

CharUs  J,  Palmer  for  respondent. 

Judgment  affirmed,  w'itli  costs ;  no  opinion. 

Concur:  Cillkx,  CIl  J.,  Gray,  Edward  T.  Bartlett, 
Werner  and  Chase,  JJ.  Absent :  O'Brien,  J.  Not  sitting : 
Hiscock,  J. 


MEMORANDA.  611 

Mary  E.  Beck,  as  Administratrix  of  Louis  Bkck,  Deceased, 
Appellant,  v.  The  Catholic  Univeksity  of  America, 
Respondent. 

Beck  V.  CatJtMic  Uniwrsity  of  America,  96  App.  Div.  627,  affirmed. 
(Argued  April  2,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August 
5,  1904,  affirming  a  judgment  in  favor  of'  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Alton  B.  Parker  and  Allen  Caruthers  for  appellant. 

Ahram  L  Elhus  and  Joseph  M.  Proshauer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Ed^vard  T.  Bartlett, 
Werner,  Hiscock  and  Chase,  JJ.     Absent :  O'Brien,  J. 


Jessie  O'Connor,  Appellant,  v.  Frederick  J.  Wortman  et  al., 
Appellants  and  John  Seibert,  Jr.,  as  Executor  and  Trustee 
under  the  Will  of  Francis  Bauman,  Deceased,  Respondent, 
Impleaded  with  Another. 

(y Connor  v.  Wortman,  110  App.  Div.  920,  affirmed. 
(Argued  April  3.  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  8,  1906,  affirming  a  judgment  of  Special  Term  in 
an  action  for  the  construction  of  the  will  of  Francis  Bauman, 
deceased. 

Francis  A,  McCoskexj  and  Jesse  Silhermann  i(jx  appellants. 

Charles  A,  B,  Pratt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,   Gray,  Edward  T.   Bartlett, 
Werner,  Hiscock  and  Chask,  JJ.     Absent :  O'Brien,  J. 


612  MEMORANDA. 

Elizabeth  Schekmkriiorn,  as  Executrix  of  Abram  L.  Scfiee- 
MEBUOKN,  Dececkjcd,  Appellant,  v,  Hansen  Gardenier, 
Respondeut. 

Sehermerhorn  v.  Gardenier,  107  App.  Div.  564,  affirmed. 
(Argued  April  3,  1906;  decided  April  17.  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  2,  1905,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

W.  A.  Hendrickaon  and  G,  S.  Collier  for  appellant. 

Edson  R.  Harder  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Babtlett, 
Werner  and  Hiscock,  JJ.  Absent :  O'Brien,  J.  Not 
sitting  :  Chase,  J. 

The  People  of  the  State  of  New  York,  Respondent,  i?. 
E.  Arden  Nob  LETT,  Appellant. 

PeopU  V.  Nobleit,  96  App.  Div.  293,  affirmed. 
(Argued  April  3,  1906;  decided  April  17,  1900.) 

Appea.l  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
25,  1904,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  tlie  city  of  New  York  entered  upon 
a  verdict  convicting  tlie  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree. 

Clarence  E.  Tharnall  for  appellant. 

William  T ravers  Jerome^  District  Attorney  {Robert  8. 
Johnstone  of  counsel)  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Ccllen,   Cli.   J.,   Gray,  Edward  T.  Bartlktt, 
Werner,  Hiscock  and  Chase,  J  J.     Absent :  O'Brien,  J. 


MEMORANDA.  613 

Leman  W.  Tylee,  Respondent,  v.  Orange  Soper,  Appellant. 

Tyler  v.  8qpej\  102  App.  Div.  620,  affirmed. 
(Argued  April  3,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  13,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

M  C.  Emerson  and  Fred  A.  Bald  win  for  appellant. 

Arthur  L,  Chapman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,   Gray,   Edward  T.   Bartlett, 
Werner  and  Chase,  JJ.     Absent :  O'Brien  and  Hiscock,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  Harry  J. 
Bebro,  Appellant,  v.  George  Bond,  Respondent. 

People  ex  rel.  Bebro  v.  Bond,  110  App.  Div.  921,  appeal  dismissed. 
(Argued  April  16,  1906;  decided  April  17,  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  29,  1905,  which  modified  and 
affirmed  as  modified  an  order  of  Special  Term  dismissing  a 
writ  of  habeas  corpus. 

The  motion  was  made  upon  the  grounds  that  no  questions  of 
law  are  involved ;  that  the  order  of  the  Appellate  Division 
was  discretionary  and,  therefore,  not  reviewable ;  and  that  no 
substantial  rights  are  involved,  the  person  named  in  the  writ 
of  habeas  corpus  being  no  longer  in  custody. 

Charles  C  Lockwood  for  motion. 

Louis  Boehm  opposed. 

Motion  granted  and  appeal  dismissed,  without  costs. 


614  MEMORANDA. 

In  the  Matter  of  tlie  Petition  of  Judson  La^wson,  Respond- 
ent, for  the  Revocation  of  Liquor  Tax  Certificate  No. 
5,674,  Issued  to  John  P.  Williams,  Appellant 

Matter  of  Lawson,  109  App.  Div.  195,  appeal  dismissed. 
(Argued  April  16,  1906;  decided  April  17,  1906.) 

Motion,  by  permission,  to  dismiss  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  November  28,  1905,  which 
affirmed  an  order  of  Special  Term  referring  the  matter  in 
controversy  to  a  referee. 

The  motion  was  made  upon  the  ground  that  the  appellant 
has  failed  to  pay  accrued  costs  and  to  perfect  his  appeal  by 
filing  the  required  undertaking. 

Elmer  E.  Cooley  for  motion. 

Da/oid  M.  Neuherger  opposed. 

Motion  granted  and  appeal  dismissed,  with  ten  dollars  costs 
only. 


Ottilte  Recknagel,  Respondent,  v.  Charles  H.  Steinway 
et  al.,  as  Executors  and  Trustees  under  the  Will  of  Wiluam 
Steinway,  Deceased,  et  al.,  Appellants. 

Becknagel  v.  Steinway,  105  App.  Div.  561,  modified. 
(Argued  April  a,  1906;  decided  April  17,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
21,  1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

Hemnj  W.  Taft^  Frederick  W,  Yates  and  Cha/rles  Oakes 
for  appellants. 

R.  Burnlmrn-  Moffat  for  respondent. 


MEMORANDA.  615 

Per  Curiam.  So  miicli  lias  been  written  in  this  case  that 
we  shall  content  ourselves  with  simply  stating  our  Conclusions. 
1.  The  plaintiflf  is  not  entitled  to  recover  in  one  sum  as  for  an 
entire  breach  of  the  contract  in  suit.  2.  She  is  entitled  to 
judgment  for  all  installments  due  and  unpaid  on  the  contract 
up  to  the  time  of  the  commencement  of  this  action.  3.  She 
is  entitled  to  maintain  an  action  or  actions  for  the  payment 
by  the  trustees  named  in  the  agreement  of  the  installments 
accrued  and  to  accrue  subsequent  to  the  commencement  of 
the  action  in  accordance  with  the  terms  of  the  contract. 

The  judgment  herein  should  be  modified  so  as  to  conform 
.k)  these  conclusions,  and  as  so  modified  affirmed,  without 
costs  in  this  court  to  either  party,  and  the  case  is,  therefore, 
remitted  to  the  Special  Term  with  directions  to  take  such 
proceedings  as  may  be  necessary  to  carry  the  judgment  as 
modified  into  eflfect. 

CuLLEN,  Ch.  J.,  Gray,  Werner,  Hiscock  and  Chase,  JJ., 
concur;  Edward  T.  Bartlett,  J.,  dissents  from  opinion 
and  votes  for  affirmance  of  judgment  without  modification ; 
O'Brien,  J.,  absent. 

Judgment  accordingly. 


INDEX. 


ALBEBMEN. 

In  city  of  Yonkers  —  election  and  terms  of  —  proceeding  to  fill  vacancy 
in  office  of. 

See  Cities,  2-4. 

ALIENS. 

Escheat  —  statutes  of  descent  require  ancestor  to  be  posseted  of  some 
inheritable  title. 

See  Real  Property,  10-12. 

When  cannot  inherit. 
See  Real  Property,  13. 

APPEAI.. 

1.  Unanimous  affirmance  —  Court  of  Appeals  WiU  Examine  Pleadings  to 
Ascertain  What  Facts  Are  Admitted.  An  exception  to  the  rale  that  the 
unanimous  affirmance  of  a  junfment  by  the  Appellate  Division  precludes 
the  Court  of  Appeals  from  looking  into  the  record  for  facts  not  contained 
in  the  findings  is  not  warranted  by  the  fact  that  the  plaintiffs,  in  an  action 
decided  before  the  re-enactment  of  section  1023  of  the  Code  of  Civil  Pro- 
cedure, did  not  have  an  opportunity  to  obtain  at  Special  Term  a  ruling 
upon  additional  facts  which  tliey  deemed  established  by  the  evidence.  It 
is  only  the  evidence  and  the  proceedings  on  the  trial,  however,  that  the 
court  will  not  examine  to  ascertain  whether  there  are  facts  not  found  which 
rest  on  undisputed  evidence  or  facts  found  which  are  unsupported  by  any 
evidence.  The  pleadings  beiuff  part  of  the  judgment  roll  and  there  being 
no  constitutional  prohibition  or  an  examination  thereof  to  ascertain  what 
facts  are  admitted  nor  any  statutory  requirement  that  the  findings  shall 
include  such  facts,  they  may  and  shouUl  be  read  by  the  court,  in  connec- 
tion with  a  decision  upon  the  issues,  to  ascertain  whether  the  facts  admitted 
and  found  sustain  the  judgment.     Jacobson  v.  Brooklyn  Lvmber  Co,     152 

2.  Question  of  Fact.  An  affirmance  by  the  Appellate  Division  of  a  judg- 
ment entered  upon  a  verdict  dismissing  a  complaint  in  an  action  to  recover 
for  services  in  procuring  a  tenant  for  defendant's  property,  upon  the 
ground  that  the  defendant  was  entitled  to  a  dismissal  as  a  matter  of  law, 
sustained,  there  being  evidence  from  which  the  jury  might  have  found 
as  a  matter  of  fact  that  the  parties  had  never  agreed  upon  the  terms  of 
a  lease.     Levy  v.  McCreery  Realty  Corpn.  163 

3.  Inconsistent  Findings.  When  findings  of  fact  are  contradictory  and 
irreconcilable,  the  defeated  party  is  entitled  to  the  benefit  of  those  most 
favorable  to  himself.     Nickdl  v.  ^ Tracy.  886 

4.  Decision  of.  The  fact  that  certain  points  made  upon  the  argument 
of  a  case  in  the  Court  of  Appeals  are  not  discussed  in  the  opinion  of  the 
court  upon  the  decision  thereof  does  not  warrant  the  conclusion  that  they 
were  overlooked.     Burke  v.  Continental  Ins.  Co.  570 

Order  denying  motion  to  quash  indictment  appealable. 
See  Crimes,  2. 

APPELIiATE  DIVISION. 

Order  denying  motion  to  quash  indictment  reviewable  by. 

See  Crimes,  2. 
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ABBITBAMENT  AND  AWARD. 

1.  Arbitration  —  Application  of  Particular  Code  Provisions  (§§  380&- 
23y6)  to  Common  law  Arbitrations.  While  chapter  17,  title  8,  of  the  Code 
of  Civil  Procedure  does  not  alTecl  commou-law  arbitrations,  "except  as 
otherwise  especially  prescribed  "  (^  2386).  this  clause  indicates  that  there 
are  provisions  therein  that  were  intended  to  include  and  apply  to  such 
arbitrations.     Ilinkle  v.  Zimmerman.  114 

2.  Common-law  Arbitration —  Waiver  of  OatJi  Must  Be  in  Writing  — 
Code  do.  Pro.  %  2369.  Section  2369  of  the  Code  of  Civil  Procedure,  pro- 
viding that  *•  arbitrators  selected  either  as  prescribed  in  this  title  or  other- 
wise must  be  sworn,  *  *  *  unless  the  oath  is  waived  by  the  written 
consent  of  the  parties  to  the  submission  or  their  attorneys,"  applies  to 
arbitrators  selected  under  a  common-law  arbitration;  they  must  be  sworn, 
and  where  a  waiver  is  relied  upon  to  defeat  the  award  it  must  be  in 
writing,  the  same  as  in  statutory  arbitrations.  Id. 

ASSIGNMENT. 

1.  New  York  Produce  Excliange — Beneficiaria*  Interest  in  Chratuity 
Fund  Assignable  as  Security  for  Sums  Advanced  to  Pay  Dues  and  Assess- 
ments. Under  a  by-law  oif  the  New  York  Produce  Exchange,  relating 
to  the  gratuity  fund  established  pursuant  to  chapter  36  of  the  Laws  of 
1882,  which  provided  that  "Nothing  herein  contained  shall  be  con- 
strued as  constituting  any  estate  in  esse  which  can  be  mortgaged  or 
pledged  for  the  payment  of  any  debts;  but  it  shall  be  construed  as  the 
solemn  agreement  of  every  subscribing  member  of  the  New  York 
Produce  Exchange  to  make  a'gjft  to  the  family  of  each  deceased  member, 
and  of  the  exchange  to  collect  and  pay  over  to  the  family  the  said  gift," 
while  the  interest  of  beneficiaries  in  such  fund  cannot  be  assigned  in  pay- 
ment or  to  secure  the  payment  of  a  debt  having  no  relation  to  such  fund 
and  in  nowise  incurred  for  the  purpose  of  keeping  alive  their  interests  in 
the  fund,  it  is  assignable,  however,  as  security  for  the  repayment  of 
Buch  moneys  as  may  be  paid  by  another  to  keep  alive  such  interests,  and 
without  which  they  must  have  been  absolutely  destroyed.  Holmes  v. 
Seaman.  486 

2.  Same,  Where  the  family  of  a  member  assigned  their  interest  in  the 
fund  to  secure  his  pre-existing  pei-sonal  indebtedness  and  also  *  all  further 
sums"  which  the  assignee  should  duiing  the  lifetime  of  the  member  pay 
to  the  Exchange  fur  "dues  or  assessments"  upon  his  certificate,  and  for 
several  years  they  were  paid  by  the  assignee,  in  an  action  to  deter- 
mine the  title  to  the  fund  as  between  him  and  the  beneficiary.  Jield,  that  the 
assignment  was  ineffectual  as  security  for  the  former  indebtedness,  but 
was  effectual  as  to  the  sums  advanced  for  the  dues  and  assessments 
necessary  to  keep  the  interest  of  the  beneficiary  alive.  Id. 

ASSOCIATIONS. 

New  York  Produce  Exchange  —  beneficiaries'  interest  in  gratuity  fund 
assignable  as  security  for  sums  advanced  to  pay  dues  and  assessments. 

See  Assignment,  1,  2. 

Fraternal  —  mis-statements  in  application  for  insurance. 
See  Evidence. 

When  court  has  no  power  to  issue  injunction  requiring  reinstatement 
of  member. 

See  Injitnction,  4. 

ATTORNEYS. 

Employment  of  layman  by  attorney  to  procure  clients  a  misdemeanor 
warranting  forfeiture  of  oftice —  malpractice. 
See  Champerty,  1,  2. 
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BAOOAOR 

Liability  for  loss  of. 

See  Cakribrs. 

BAHiMENT. 

Fire  insurance  —  no  recovery  for  loss  of  property  held  as  bailee  where 
the  latter  is  not  responsible  to  owner. 

See  Insurance,  1. 

BLASTING. 

Injuries  caused  to  property  by  negligent  use  of  explosives. 

See  Negligence,  7. 

BOUNDARIES. 

Of  land  abutting  on  highway  —  when  title  to  center  is  conveyed 

See  Real  Property,  2-5. 

BBOKEBS. 

Action  to  recover  commissions. 

See  Appeal,  2. 

Sale  of  securities  by  stockbroker  without  notice  of  time  or  place  — 
insufficient  notice. 

See  Conversion,  1,  2. 

GABJtIEBS. 

Limitation  in  Passage  Ticket  as  to  Liability  for  Loss  of  Baggage.  A  pro- 
vision in  a  passage  ticket  issued  by  a  steamship  company  limiting  its 
liability  for  loss  of  luggage  or  personal  effects  of  passengers  to  |lOO, 
"unless  Ihe  value  of  the  same  in  excess  of  that  sum  be  declared  at  or 
before  the  issue  of  this  contract,  or  at  or  before  the  deliverv  of  said  lug- 
gage to  the  snip,  and  freight  at  current  rates  for  every  kind  of  prop- 
erty is  paid  thereon,"  cannot  be  held  to  apply  to  hand  baggage  intended 
to  be  taken  by  the  passenger  to  her  stateroom  for  use  during  the  voyage, 
but  only  to  such  as  might  be  delivered  to  the  defendant  to  remain  m  its 
possession  until  delivery  at  the  termination  of  the  voyage,  and  where 
hand  baggage  delivered  to  the  company's  baggagemaster,  at  his  direc- 
tion and  upon  his  statement  that  it  would  be  sent  to  the  passenger's 
room,  is  never  delivered,  the  loss,  if  unexplained,  establishes  a  prima 
facie  case  of  negligence  and  the  company  is  liable  for  the  full  value  of 
the  lost  articles  notwithstanding  the  failure  of  the  passenger  at  the  time 
of  delivery  to  declare  the  value  thereof  or  to  pay  excess  freight  thereon. 
Holmes  v.  ^Wt?t  German  lAoyd  S.  S.  Co.  280 

When  common-law  rule  as  to  notice  to  consignee  not  avoided  by  pro- 
visions of  bill  of  lading  —  when  notice  to  consignee  is  insufficient  —  lia- 
bility of  carrier  for  loss  of  goods  caused  by  collapse  of  pier. 

See  Contract,  4,  5. 
Obligation  of,  to  persons  other  than  passengers 
See  Negligence,  12-14. 

CHAJCPEBTT. 

1.  Employment  of  Layman  by  Attorneys  to  Procure  Clients  a  Misde- 
meanor and  Warrants  Foifeiture  of  Office.  Section  74  of  the  Code  of  Civil 
Procedure,  prohibiting  attorneys  or  counselors  from  procuring  retainers 
by  offering  or  giving  any  valuable  consideration  therefor,  not  only  pro- 
hibits them  from  giving  it  to  a  desired  client  for  the  purpose  of  obtain- 
ing his  claim  to  bring  suit  upon,  but  also  from  paying  or  agreeing  to  pay 
any  layman,  out  of  the  prospective  profits  of  cases,  for  services  in  induc- 
ing desired  clients  to  place  their   claims   in  the  attorneys'  hands  for 
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enforcement;  such  conduct  is  champertous  and  subjects  the  offending 
attornej'^  to  punishment  as  for  a  misdemeanor  and  also  to  removal  from 
his  office.     (§75.)    Matter  of  Clark,  222 

2.  Malpraetice  —  Code  Civ.  Pro.  §  67.  An  attorney  who,  in  order  to 
secure  his  own  compensation,  settles  with  the  party  against  whom  he 
has  been  retained  to  enforce  claims,  assigns  his  contracts  of  retainer,  and 
notifies  his  clients  to  settle  directly  with  such  party,  agreeing  that  to  the 
extent  of  his  ability  he  will  facilitate  any  settlement  that  the  1  .tter  may 
desire  to  make,  is  guilty  of  malpractice  under  section  67  of  the  Code  of 
Civil  Procedure.  Id. 

GHABTEB  PABTY. 

When  charterers,  not  owners,  are  liable  for  loss  of  goods  resulting  from 
alleged  negligence  in  unloading. 

See  Contract,  S-5. 

CHATTEL  MOBTOAOE. 

Foreclosure  —  remedy  —  jurisdiction. 

See  MoRTOAOB,  1. 

CITIES. 

1.  ConstitutioruU  Law —  Statute  {L.  1906,  Ch.  501)  Amendijig  **  White 
Charter'*  Constitutional,  Although  Not  Tranemitted  to  Cities  Affected 
TJiereby  {Const.  Art.  12,  S^  2).  The  statute  (L.  1905,  ch.  501)  amending  the 
"act  for  the  government  of  cities  of  the  second  class"  (L.  1898,  ch.  182). 
commonly  called  the  "White  Charter,"  so  that  the  provisions  thereof 
shall  not  apply  to  any  city  that  becomes  a  city  of  the  second  class  in 
the  enumeration  to  be  had  in  the  year  1905,  until  on  and  after  the  1st  day 
of  January,  1908,  except  that  the  officers  provided  in  such  act  for  such  city 
as  becomes  a  city  of  the  second  class  after  such  enumeration  shall  be  elected 
at  the  city  election  to  be  held  on  the  Tuesday  succeeding  the  first  Mon- 
day in  November,  1907,  is  constitutional,  although  a  certified  copy 
thereof  was  not  transmitted  to  any  city  or  cities  affected  thereby,  as 
required  by  the  Constitution  (Art.  12,  §  2)  in  case  of  special  city  laws;  since 
such  statute  is  a  general,  not  a  special,  city  law  under  the  provisions  of 
said  section  definmg  general  city  laws  as  "  those  which  relate  to  all  the 
cities  of  one  or  more  classes,"  and  special  city  laws  as  those  "which 
relate  to  a  single  city  or  to  less  than  all  the  cities  of  a  class."  By  its  express 
terms  the  statute  relates  to  all  of  the  cities  of  the  state,  not  then  in  the  sec- 
ond class,  which  might  thereafter  come  into  that  class  as  a  result  of  the 
enumeration  in  1905,  so  that  all  of  such  cities  might  have  a  reasonable 
time  to  adapt  their  government  to  the  changed  conditioi  s.  Koster  v. 
Coyne.  494 

2.  Yonkers  {City  of)  — Effect  of  Statute  {L.  1905,  Ch.  501)  When  Ton- 
kers  Became  a  City  of  lice  Second  Class  under  Enujneration  of  1905.  Under 
the  enumeration  taken  in  1905  the  city  of  Yonkers,  previously  a  city 
of  the  third  class,  governed  by  a  special  charter  which  provided  for  the 
election  of  two  aldermen  from  each  ward,  became  a  city  of  the  second 
class,  but  the  statute  (L.  1905,  ch.  501)  which  amended  the  '*  White  Char- 
ter," prevents  the  original  provisions  of  that  charter  from  so  applying  to 
the  city  of  Yonkers  as  to  reduce  the  number  of  aldermen  from  two  to  one 
in  each  ward  until  January  1,  1908.  Id. 

3.  Sairie — Construction  and  Effect  of  Provisions  of  Constitution  {Const. 
Art.  12,  §  3)  upon  Charter  Provisions  Belating  to  Mllection  and  Terms  of 
Aldermen  —  Proceedings  to  Fill  Vancancy  in  Office  of  Aldermen.  The  pro- 
visions of  the  Constitution  (Const,  art.  12,  g  3)  providing  that  "  all  elections 
of  city  officers  *  *  *  except  to  fill  vacancies,  shall  be  neld  on  the  Tuesday 
succeeding  the  first  Monday  in  November  in  an  odd-numbered  year,  and  the 
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term  of  every  such  officer  shall  expu*e  at  the  end  of  the  odd -numbered 
year,"  apply  to  the  election  of  aldermen  and  are  mandatory;  when  the  city 
of  Yonkers  became  a  city  of  the  second  class  it  became  subject  to  those 
provisions  and  was  required  to  elect  aldermen  on  the  Tuesday  succeeding 
the  first  Monday  in  November,  1905,  whose  terms  would  expire  at  the  end 
of  1907;  the  terms  of  the  aldermen  elected  in  such  city  in  19U4  for  the  term 
of  two  years  to  expire  in  December,  1906,  were  abridged  so  as  to  expire, 
at  the  latest,  with  the  last  day  of  December,  1905;  but  the  offices  to  which 
such  aldermen  had  been  elected  were  not  thereby  abolished;  until  the 
provisions  of  the  *'  White  Charter"  took  effect  providing  for  the  election 
of  aldermen  in  November,  1907,  to  take  effect  Januarv,  1908,  the  pro- 
visions of  the  original  special  charter  of  the  city  of  Yonkers  continued  in 
force  and  provided  for  the  election  of  two  aldermen  from  each  ward; 
when,  therefore,  one  of  the  aldermen  of  a  ward,  elected  in  1904,  for  the 
term  of  two  years,  was  elected  mayor  of  the  city  at  the  election  held  in 
November,  1905,  and  resigned  his  office  as  alderman  on  the  thirteenth  of 
that  month,  there  was,  consequently,  a  vacancy  and  the  common  council 
had  the  power  to  order  a  special  election  to  fill  such  vacancy  for  a  term 
which  will  expire  December  81,  1907.  Id. 

4.  Reaoluium  Ordering  Special  Election  of  Alderman  to  Fill  Vacancy  — 
Immaterial  Error,  Although  the  resolution  of  the  common  council, 
ordering  such  special  election  and  describing  the  vacancy  to  be  filled  as 
one  **  for  the  unexpired  term  of  two  years  commencing  December  1st, 
1904,  and  ending  November  30th,  1906,"  was  erroneous  because  such 
term,  under  the  constitutional  and  statutory  provisions  applicable  thereto, 
expired  in  1905  instead  of  1906,  such  error  is  to  be  regarded  as  an  imma- 
terial irregularity  which  does  not  affect  the  validity  of  the  proceedings 
for  such  special  election.  Id. 

Liability  for  the  omission  or  commission  of  corporate  acts  —  when  not 
liable  for  failure  to  make  provision  against  floods  in  stream  used  as  outlet 
ior  sewerage  system. 

See  Municipal  Corporations,  1-3. 

OOBE  OF  PBOCEBUBE. 

§  448 —  Service  of  Summons  on  Infant  Residing  Out  of  the  State  —  WTien 
Regular  under  the  Statute  in  Force  in  1869  (Code  Pro.  §  448  and  2  B,  S. 
Part  8,  Gh.  5,  Tit.  8,  §  12).  Where  the  statutes  relating  to  actions  in  par- 
tition in  force  in  1869  (Code  Pro.  §  448  and  2  R.  S.  part  8,  ch.  5,  tit.  3, 
tl2)  provided  that  if  any  of  the  parties  were  unknown  or  if  either  of  the 
nown  parties  were  minora  or  of  full  age  residing  out  of  the  state, 
service  could  be  made  by  publication,  or  instead  thereof,  with  respect  to 
any  known  absent  party,  the  petition  and  notice  (under  the  Code,  sum- 
mons and  complaint)  might  be  served  personally  out  of  this  state,  foity 
days  previous  to  its  presentatiou,  without  publishing  the  stime,  the  due 
and  timely  service  of  the  summons  in  an  action  of  partition  commenced 
in  1869  upon  an  infant  defendant  and  on  the  person  with  whom  such  infant 
was  temporarily  residing  out  of  the  state,  was  regular  and  ^ave  the  court 
jurisdiction  of  such  infant,  especially  where  her  mother,  with  whom  she 
resided  when  at  home  within  this  state,  thereafter  petitioned,  as  the  next 
friend  of  such  infant,  to  be  appointed  her  guardian  ad  litem,  and  was  regu- 
larly appointed  such  guardian  and  appeared  in  the  action  by  an  attorney 
who  interposed  the  usual  answer  submitting  the  rights  and  interests  of  such 
infant  to  the  protection  of  the  court;  the  fact  that  the  original  affidavit  of 
the  service  of  the  summons  was  defective  by  reason  of  the  omission  of 
the  jurat  of  the  commissioner  of  deeds  before  whom  it  was  taken  is  imma- 
terial where  it  was  subsequently  cured  by  another  affidavit  which,  under 
an  order  of  the  court,  was  filed  nunc  pro  tunc  as  of  the  date  of  the  first 
affidavit.     O^Donaghue  v.  SmitJi,  365 
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1.  §67  —  Malprdctice.  An  attorney  who,  in  order  to  secure  his  own 
compensation,  settles  with  the  party  against  whom  he  has  been  retained 
to  enforce  claims,  assigns  his  contracts  of  retainer  and  notifies  his  clients 
to  settle  directly  with  such  party,  agreeing  that  to  the  extent  of  his 
ability  he  will  facilitate  any  settlement  that  the  latter  may  desire  to 
make,  is  guilty  of  malpractice  under  section  67  of  the  Code  of  Civil 
Procedure.    Matter  of  Clark.  222 

2.  §§  74.  75  —  Champerty  —  EmploymerU  of  Layman  by  Attorneys  to  Pro- 
cure Ulients  a  Misdemeafior  and  Warrants  Forfeiture  of  Office.  Section  74 
of  the  Code  of  Civil  Procedure,  prohibiting  attorneys  or  counselors  from 
procuring  retainers  by  oflfering  or  giving  any  valuable  consideration 
therefor,  not  onlpr  prohibits  them  from  giving  it  to  a  desired  client  for  the 
purpose  of  obtaining  his  claim  to  bring  suit  upon,  but  also  from  paying 
or  agreeing  to  pay  any  layman,  out  of  the  prospective  profits  of  cases,  for 
services  in  inducing  desired  clients  to  place  their  claims  in  the  attorneys' 
hands  for  enforcement;  such  conduct  is  champertous  and  subjects  the 
ofl!ending  attorney  to  punishment  as  for  a  misdemeanor  and  also  to  removal 
from  his  office.    (§  75.)  Id. 

8.  §484 — Demurrer  upon  Ground  of  Improper  Joinder  of  Causes  of 
Action.  Where,  in  a  stockholder's  action,  the  complaint  states  two  griev- 
ances, one  of  which  constitutes  a  good  cause  of  action  in  favor  of  the  cor- 
poration of  which  he  is  a  stockholder,  and  the  other  does  not,  and,  so  far 
as  appears  on  the  face  of  tlie  complaint,  the  two  grievances  were  independ- 
ent transactions  having  no  connection  with  each  other,  and  there  is  no 
allegation  that  they  were  committed  in  pursuance  of  any  common  design 
or  agreement,  such  grievances  constitute  separate  causes  of  action  withm 
the  meanina^  of  the  Code  of  Civil  Procedure  (§  484)  and  the  rules  of  plead- 
ing, and  a  demurrer  to  the  complaint  upon  the  ground  that  several  causes 
of  action  are  improperly  united  is  well  taken  and  should  be  sustained;  nor 
are  the  defendants  concluded  from  demurring  thereto  by  a  decision  of  the 
Special  Term  denying  a  motion  made  by  them  for  an  order  requiring  the 
plaintiff  to  separately  state  and  number  his  two  causes  of  action,  upon  the 

f round  that  there  was  but  one  cause  of  action.     O'Connor  v,  Virginia 
*assenger  db  Power  Co.  46 

4.  S  500  —  Pleading  —  Denial  Should  Be  Clear  and  Specific.  A  denial 
contamed  in  an  answer  of  all  the  allegations  contained  in  specified  folios 
of  a  complaint,  except  as  hereinafter  admitted,  is  not  good  pleading.  It 
should  not,  however,  be  treated  as  a  nullity  and  thereby  deprive  the 
defendant  of  his  right  to  trial  or  to  amend;  the  proper  remedy  is  by  a 
motion  to  have  the  answer  made  more  specific  and  certain.  Thompson  v. 
Wiitkop.  117 

5.  §§  603,  604  —  Mandatory  Injunction.  While  under  sections  603  and 
604  of  the  Code  of  Civil  Procedure  it  is  within  the  power  of  a  court  of 
equity,  in  proper  cases,  to  issue  mandatory  injunctions,  such  power  is 
not  unlimited,  and  when  the  exercise  of  such  power  exceeds  the  limit,  it 
is  not  a  mere  error,  but  void  as  without  jurisdiction.  Bachman  v.  Har- 
rington, 458 

6.  §§  834,  S'^^ —Will  —  Mental  Incapacity  of  Testatrix  —  Erroneous 
Admission  of  Evidence  Relating  to  Mental  Disease  of  llelatives.  In  a  pro- 
ceeding for  the  revocation  of  the  probate  of  a  will  upon  the  ground  that 
testatrix,  at  the  time  of  the  execution  tliereof,  was  not  mentally  capable 
of  making  a  will, it  is  erroneous  to  permit  the  petitioner,  in  order  to  sup- 
plement and  support  evidence  that  the  testatrix  was  afflicted  with  paresis, 
and  against  the  objection  that^auch  testimony  was  incompetent  and  privi- 
leged, under  section  834  of  the  Code  of  Civil  Procedure,  to  prove  by  two 
physicians  who  had  attended  the  mother  and  brother  of  testatrix  in  a 
professional  capacity,  and  whose  knowledge  was  obtained  while  attend- 
ing such  persons,  and  was  necessary  in  order  to  treat  them,  that  both  the 
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mother  and  brother  of  testatrix  had  been  afflicted  with  "general  paresis;" 
since,  by  the  express  terms  of  section  886,  the  provisions  of  section  834  are 
made  to  apply  to  ''any  examination  of  a  person  as  a  witness,"  and  the 
fact  that  the  testimony  of  the  physicians  related  to  patients  who  were 
not  parties  to  the  proceeding  or  interested  therein,  and  who  were  dead  at 
that  time,  does  not  take  it  out  of  the  prohibition  of  the  statute.  Matter 
of  Myer.  54 

7.  §  1023  —  Appeal — Unanimous  Affirmance—  Court  of  Appeals  Will 
Exa/tnine  Pleadings  to  Ascertain  What  Facets  Are  Admitted,  An  exception 
to  the  rule  that  the  unanimous  affirmance  of  a  judgment  by  the  Appel- 
late Division  precludes  the  Court  of  Appeals  from  looking  into  the  record 
for  facts  not  contained  in  the  findings  is  not  warranted  by  the  fact  that 
the  plaintiffs,  in  an  action  decided  before  the  re-enactment  of  section  1023 
of  the  Code  of  Civil  Procedure,  did  not  have  an  opportunity  to  obtain  at 
Special  Term  a  ruling  upon  additional  facts  which  they  deemed  estab- 
lished by  the  evidence.  It  Is  only  the  evidence  and  the  proceedings  on 
the  trial,  however,  that  the  court  will  not  examine  to  ascertain  whether 
there  are  facts  not  found  which  rest  on  undisputed  evidence  or  facts  found 
which  are  unsupported  by  any  evidence.  The  pleadings  being  part  of 
the  judgment  roll  and  there  being  no  constitutional  prohibition  of  an 
examination  thereof  to  ascertain  what  facts  are  admitted  nor  any  statu- 
tory requirement  that  the  findings  shall  include  such  facts,  they  may  and 
should  be  read  by  the  court,  in  connection  with  a  decision  upon  the 
issues,  to  ascertain  whether  the  facts  admitted  and  found  sustain  the 
judgment.     Jacobson  v.  Brooklyn  Lutnber  Co.  152 

8.  §§  "Stl^^^^l^!^  — Arbitration^ Application  of  Particular  Code  Pro- 
visions  (|§  2365-2386)  to  Common-law  Arbitrations.  While  chapter  17, 
title  8,  of  the  Code  of  Civil  Procedure  does  not  aflPect  common-law  arbi- 
trations, •*  except  as  otherwise  especially  prescribed  "  (§  2386).  this  clause 
indicates  that  there  are  provisions  therein  that  were  intended  to  include 
and  apply  to  such  arbitrations.     Hirikle  v.  Zimmerman.  114 

9.  Idem  —  Comm/m-law  Arbitration  —  Waiver  of  Oath  Must  Be  in  Writing 
—  Code  Civ.  Pro.  1 2369.  Section  2369  of  the  Cocle  of  Civil  Procedure,  pro- 
viding that  **  arbitrators  selected  either  as  prescribed  in  this  title  or  other- 
wise  must  be  sworn,  ♦  ♦  ♦  unless  the  oath  is  waived  by  the  written 
consent  of  the  parties  to  the  submission  or  their  attorneys,"  applies  to 
arbitrators  selected  under  a  common-law  arbitration;  they  must  be  sworn, 
and  where  a  waiver  is  relied  upon  to  defeat  the  award  it  must  be  in 
writing  the  same  as  in  statutory  arbitrations.  Id. 

10.  §§  2472,  2481.  2596,  2712,  2731.-- Surrogate  Has  No  Jurisdiction  to 
Enforce  Creditor's  Lien  against  Irisuranee  Moneys  under  Section  22,  Dornes- 
tic  Relations  Law.  A  surrogate  has  only  such  jurisdiction  as  is  expressly 
or  by  necessary  implication  conferred  by  statute.  While  the  tendency  of 
recent  legislation  has  been  to  enlarge  his  powers,  he- has  not  yet  been  given 
the  broad  powers  of  a  court  of  equity  which  are  necessary  to  enforce  a 
creditor's  lien  upon  the  proceeds  of  a  policy  of  insurance  issued  on  the 
life  of  a  husband  in  which  the  wife  was  named  as  the  beneficiary  and  the 
annual  premium  on  which  was  in  excess  of  $500,  and  to  determine,  in  a 
proceeding  by  a  creditor  of  the  estate  to  compel  her  as  executrix  to 
account,  whether  as  between  )ier  individually  and  the  creditors  of  her 
.deceased  husband  any  part  of  such  proceeds  is  chargejtble  with  a  lien  in 
favor  of  his  creditors  under  the  Domestic  Relations  Law  (L.  1896,  ch.  272, 
§  22).  The  Code  of  Civil  Procedure  (§§  2472.  2481,  2596,  2712,  2781) 
confers  no  such  jurisdiction  either  expressly  or  impliedly:  the  amount 
of  insurance  purchased  by  the  excess  of  premiums  do6s  not  belong  to  the 
husband  in  his  lifetime  and  forms  no  part  of  his  estate  after  his  death 
even  as  to  creditors;  the  premiums  paid  do  not  constitute  a  debt  against 
his  wife  in  favor  of  himself  or  his  estate;  the  proceeds  are  not  assets  and 
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cauDot  be  included  in  the  inventory;  they  are  liable  "primarily"  for  his 
debts  solely  by  force  of  the  statute;  they  constitute  a  separate  fund, 
devoted  exclusively  to  the  payment  of  the  deficiency  arising  after  all 
the  assets  of  the  estate  have  been  applied  upon  the  debts,  while  the  sur- 
plus, if  any,  is  to  be  returned  to  the  widow.  The  phrase  "property 
alleged  to  belong  to  the  estattf,"  as  used  in  section  2731  of  the  Code,  means 
property  which  is  "deemed  assets  "  as  defined  in  section  2712,  and  which 
may  be  inventoried  under  seiuion  2714.  An  allegation  in  the  petition, 
therefore,  that  the  insurance  moneys  were  property  of  the  estate,  gives  the 
surrogate  no  jurisdiction  to  try  the  question  of  title  or  enforce  the  lien 
any  more  than  if  a  similar  allegation  had  been  made  with  reference  to 
the  title  to  real  estate  or  other  matters  over  which  the  surrogate  has  no 
jurisdiction.    Matter  of  T fumipson.  96 

11.  §§  8053.  8057  —  W?ien  Writ  of  Prohibition  Will  Not  Issve  to  Be»train 
Prosecution  of  Action  in  Justice* s  Court  —  Irregular  Service  of  Summons  — 
Remedy.  A  j  ustice  of  the  peace  has  power  to  entertain  an  application 
to  set  aside  the  service  of  a  summons ;  the  defendant  may  specially 
appear  and  state  the  facts  upon  which  he  bases  his  claim  of  privilege 
without  any  waiver  of  his  rights ;  if  in  a  proper  case  the  justice  refuses 
to  set  aside  the  service  the  remedy  is  by  an  appeal.  (Code  Civ.  Pro. 
Sg  8053,  8057.)  The  allowance,  therefore,  in  such  a  case  of  a  writ  of  prohi- 
bition restraining  the  further  prosecution  of  the  action  constitutes  reversi- 
ble error,  and  an  order  granting  the  writ  must  be  reversed.  People  ex  rd. 
Ballin  v.  Smith,  96 

OOBE  OF  CBIMINAIi  PBOCEDTTBE. 

§§  485,  517,  519  —  Order  Denying  Motion  to  Quash  Indictment  Appeal- 


A  motion  to  dismiss  an  indictment,  although  not  specifically  men- 
tioned in  section  485  of  the  Code  of  Criminal  Procedure,  is  embraced 
in  the  general  provisions  thereof  and  is  included  in  and  becomes  a  part 
of  the  judgment  roll;  an  order  of  the  trial  judge  denying  such  a  motion, 
made  upon  the  ground  that  the  defendant  had  been  compelled  to  testify 
against  himself  before  the  grand  jury,  is  under  section  517  reviewable  by 
the  Appellate  Division,  and  under  section  519,  subdivision  3,  by  the  Court 
of  Appeals;  the  defendant,  therefore,  having  a  complete  remedy  by 
appeal,  is  not  entitled  to  a  writ  prohibiting  the  judge  from  further  pro- 
ceeding with  the  trial.     People  ex  rel.  Hummel  v.  lYial  Term,  30 

COMMISSIONS. 

Action  to  recover. 

See  Appeal,  2. 

CONDEMNATION  PBOCEEDINOS. 

Measure  of  compensation. 

See  Eminent  Domain,  2,  3. 

C0NOBES& 

Power  of,  to  authorize  enactment  of  state  law  prohibiting  importation 
and  possession  of  foreign  game  during  close  season. 
See  Constitutional  Law,  2. 

CONSTITUTIONAL  LAW. 

1.  F'freat,  Fish  ami  Oanw  Law — Provision  Prohibiting  Possession  of 
Oame  During  Close  Season  Constitutional  {Const.  Art.  1,  §  6).  The  pro- 
visions of  the  Forest,  Fish  and  Game  Law  (L.  1900,  ch.  20,  as  amd.  by  L. 
1902,  ch.  194;  L.  19ii2,  ch.  317,  and  L.  1904.  ch.  588).  prohibiting  the  pos- 
session  of  game  coming  from  without  the  state  during  the  close  season 
is  not  unconstitutional  as  a  deprivation  of  property  without  due  process 
of  law  and  is  a  valid  exercise  of  the  police  power  of  the  state.  People 
ex  rel.  Mill  v.  He&terberg,  126 
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2.  Pou>efi'  of  Congrew  to  Authoriie  Enadment  of  New  York  State  Law  Pro- 
hibiting Importation  and  PoseeeHon  of  Foreign  Game  During  Clote  Season. 
Ck)ugres8  can  authorize  an  exercise  of  the  police  power  by  a  state,  which 
without  such  authority  would  be  an  uuconstitutlonal  interference  with 
commerce;  and  the  act  of  Congress,  passed  May  25,  1900,  provi<Ung, 
'*That  all  dead  bodies  or  parts  thereof,  of  any  foreign  game  animals,  or 
game  or  song  birds,  the  importation  of  which  is  prohibited,  or  the  dead 
bodies  or  parts  thereof,  of  any  wild  game  animals,  or  game  or  song 
birds  transported  into  any  state  or  territory,  or  remaining  therein  for 
use,  consumption,  sale,  or  storage  therein,  shall  upon  arrival  in  such 
state  or  territory  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as  though  such  animals  or  birds  had 
been  produced  in  such  state  or  territory,  and  shall  not  be  exempt  there- 
from by  reason  of  being  introduced  therein  in  original  packages  or  other- 
wise," confers  upon  the  state  of  New  York  the  power  to  enact  laws  pro- 
hibiting the  i>osse8sion  of  the  bodies  or  flesh  of  game  animals  or  birds, 
within  certain  periods,  whether  the  same  be  taken  within  the  state  or 
imported  from  another  state  or  from  foreign  countries.  Id. 

3.  Construction  of  Complaint  upon  Which  WaiTant  for  Violation  of 
Game  Law  Is  Issued.  Where  the  affld  It  upon  which  a  warrant  was 
issued  for  the  arrest  of  a  defendant  for  violating  the  provisions  of 
the  Forest,  Fish  and  Game  Law  states  that  the  defendant  had  in  his  pos- 
session, within  the  prohibited  time,  certain  dead  game  birds,  to  wit,  one 
imported  golden  plover  and  one  imported  grouse,  the  further  statement 
"  That  said  imported  golden  plover  and  imported  grouse  are  different 
varieties  of  game  birds  from  the  game  birds  known  as  plover  and  grouse 
in  the  state  of  New  York,  and  from  any  birds  native  to  America.  They 
are  different  in  form,  shape,  size,  color  and  marking  from  the  game  birds 
known  as  plover  and  grouse  in  the  state  of  New  York,"  cannot  be  urged 
as  a  defense,  since  such  statement  should  be  construed  as  meanine,  not 
that  the  bird  so  possessed  was  not  a  grouse,  but  that  it  was  a  different 
variety  of  g  'ouse,  different  in  form,  shape  and  color,  from  that  which  is 
native  to  the  state  of  New  York;  it  is  for  the  legislature  to  determine  how 
far  it  is  necessary  or  wise  to  include  within  the  penal  provisions  of  the 
statute  birds  of  the  same  family  and  of  a  similar  character  though  differ- 
ing in  some  respects.  "  Id. 

Statute  amending  act  for  government  of  cities  of  the  second  class  con- 
stitutional, although  not  transmitted  to  cities  affected  thereby —  effect  of 
provisions  of  Constitution  upon  charter  provisions  relating  to  elections  and 
terms  of  aldermen. 
See  Cities,  1,  3. 

Validity  of  Stock  Transfer  Tax  Act. 
See  Tax,  4-8. 

CONTEMPT. 

Violation  of  void  order  not  punishable  as  for  a  civil  contempt. 
See  Injunction,  4. 

CONTRACT. 

1.  Sales—  Contract  for  Sale  of  Goods  in  Bond  —  When  Vendee  Entitled 
to  Duty  Refunded  Thereon.  Where,  in  a  memorandum  of  sale  of 
imported  tobacco,  stored  in  a  bonded  warehouse,  on  which  the  duty  had 
not  been  fixed,  the  price  named  was  a  certain  sum  per  pound,  including 
the  duty  thereon,  which  was  estimated  at  seventy  cents  per  pound,  but 
"if  appraised  at  less,"  the  difference  in  duty  to  be  allowed  vendee,  the 
tobacco  to  be  taken  and  paid  for  within  five  months,  and  the  vendee 
took  and  paid  for  the  tobacco  within  the  time  named,  and  in  addition 
thereto  also  paid  the  vendors  sixty -one  cents  per  pound  for  the  duty  as 

40 
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fixed  by  the  collector,  the  vendors  paying  over  such  dutv  to  him,  under 
protest,  and  thereafter  such  proceedings  were  instituted  by  them  that 
the  protest  was  sustained  and  the  duty  reduced  to  thirty-five  cents  per 
pound,  the  collector  refunding  to  them  the  excess  of  duty,  out  of  which 
they  paid  fifty  per  cent  for  the  services  of  their  attorney,  leaving  the 
remainder  in  the  hands  of  the  vendors,  who  refused  to  pav  it  over  to  the 
vendee  upon  its  demand  held  that  tho  vendee  was  entitled  to  a  judg- 
ment agamst  the  vendors  lor  such  balance;  since  the  rights  of  the  parties 
depend  on  the  meaning  of  the  expression  '*if  appraised  at  •less,"  wliich 
means  a  lawful  appraisal,  whether  made  by  the  collector  or  adjudged  by 
the  court;  it  means  such  an  appraicil  as  the  law  required  nnd  justi- 
fied, not  such  as  was  made  by  the  collector,  which  was  illegal  and  was 
treated  by  the  government  as  illegal.  In  effect,  the  sale  was  subject  to 
the  payment  of  the  duty  by  the  vendee,  but  the  vendors  were  to  pay  it 
for  the  vendee  out  of  moneys  furnished  for  the  purpose,  so  that  t!ic  vend- 
ors must  be  deemed  to  have  received  the  refunded  duty  for  the  benefit  of  the 
vendee  who  is  entitled  to  it,  therefore,  less  the  expenses  of  collecting  it. 
Solomon  Tobacco  Co,  v.  Cofien,  308 

2.  Of  sale  —  Waiver.  Where  by  the  terms  of  a  contract  for  the  sale  of 
te^i  carloads  of  fiour  the  vendor  agreed  to  ship  the  same  during  tho  month 
of  November,  but  in  fact  shipped  but  three  carloads  during  that  month, 
six  carloads  of  the  remainder  being  shipped  during  December  and  one  in 
January,  in  an  action  by  the  vendor  to  recover  damages  caused  by  the 
refusal  of  the  vendees  to  accept  the  December  and  January  shipments, 
evidence  tliat  during  the  latter  part  of  November  the  agent  of  tho  vendees 
in  a  conversation  with  the  agent  of  tiic  vendor  requested  that  tho  latter 
write  to  his  principal  and  ascertain  "if  it  would  suit  him  just  rj::  well 
to  have  that  fiour  distributed  through  December  as  to  have  it  all  come 
the  latter  part  of  the  mouth,"  and  upon  the  vendor's  agent  consenting  to 
so  write,  further  said,  "  string  i*;  along  through  December,"  and  that 
during  a  subsequent  conversiition  between  them  the  vendees'  a(;cnt  :»ked 
if  the  vendor  had  been  written  to  with  reference  to  distributing  their 
December  flour,  to  which  the  vendor's  agent  replied  that  he  thought  they 
had  written,  together  with  evidence  that  the  shipments  were  actually 
strung  along  through  December  as  suggested,  that  an  invoice  was  sent  to 
the  vendees  as  each  car  was  shipped,  sight  drafts  drawn  upon  them  for 
the  purchase  price  and  they  were  informed  of  the  arrival  of  the  cars  at 
their  destination,  is  sufficient  to  support  a  fmding  that  as  to  the  December 
shipments  the  provision  of  the  contract  requiring  delivery  in  November 
had  been  waived,  where,  so  far  as  appears,  the  invoices  were  retained  by 
the  vendees  without  objection  and  no  intention  of  rejectipg  the  goods  was 
manifested  by  them  until  the  middle  of  January.    Birkett  v.  Nichols.    315 

3.  Charter  Party — When  CTiarterers,  Not  Owners^  Are  Liable  for  Loss 
of  Goods  Besulting  from  Alleged  Negligence  in  Unloading  Goods,  Where  a 
charter  party  gives  to  the  charterers  of  a  steamship  the  absolute  right 
of  selecting  the  dock,  wharf  or  place  for  the  discharge  of  the  cargo  with 
which  tlie  steamship  is  laden,  provided  o::ly  that  the  steamer  shall  always 
lie  safely  afloat  at  any  tide,  the  charterers  to  indemnify  the  owner  from  all 
consequences  or  liabilitic  -  tiiat  might  arise  from  the  signing  of  bills  of 
lading,  the  owner  is  not  liable  for  the  value  of  goods  destroyed  by  the 
collapse  of  a  pier  as  the  result  of  (he  alleged  negligence  of  the  charter- 
ers in  failing  to  exercise  reasonable  care  and  diligence  in  selecting  a 
suitable  place  in  which  to  unload  and  deposit  the  goods.  Bosenstein  v. 
Vogemann.  325 

4.  Common-law  RuU  as  to  Notice  to  Consignee  — When  It  ^s  Not  Awnded 
by  Provisions  of  Bill  of  Lading.  The  coInlnon-l^^w  rule  that  where  the 
contract  is  to  carry  go<)ds  by  wcter  froi:i  i)ort  to  port,  the  carrier  is  liable 
until  the  goods  have  been  acfially  delivered  or  notice  of  the  time  and 
place  of  arrival  of  the  vess  ;l  given  to  the  consignee  and  a  reasonable 
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time  thereafter  nllowed  for  the  removal  of  the  goods,  is  not  avoided  by  a 
provision  in  a  bill  of  lading,  *•  Goods  to  be  taken  from  the  ship  by  the 
consignee  directly  they  come  to  hand  in  dischar';ing  the  ship  and  the 
Ciirrier's  responsibility  to  cease  package  by  package  immediately  the 
goods  leave  the  ship's  deck  or  tackle.  If  not  taken  from  alongside  by 
the  consignee  they  v/ill  be  landed  and  deposited  at  the  expense  of  the 
consignee  and  at  his  risk  of  fire,  loss  or  injury  on  the  dock  or  in  the  ware- 
house or  in  craft,"  where  the  bill  of  lading  \z  silent  upon  the  question 
of  notice;  since  in  so  far  as  tho  contract  is  ambiguous  or  leaves  the  inten- 
tion of  the  parties  in  doubt,  it  i  lust  be  construed  against  the  carrier.    Id, 

5.  When  Notice  to  Consignee  Is  Insufficient — LicMlity  of  Carrier  Jot 
Lose  of  Qood»  Catised  bj  Collapse  of  Pier.  Where  it  appears,  in  an 
action  brought  for  the  value  of  ^oods  carried  rndcr  such  bill  of  lading 
from  a  foreign  port  to  a  consignee  in  the  city  of  New  York  and 
destroyed-  by  the  collapse  of  a  pier  upon  v^hich  they  were  unloaded, 
that  they  were  transported  by  a  freight  steamship  hcving  no  pier  or  dock 
of  her  own,  and  no  schedule  or  fixed  timt:  of  arrival,  so  that  the  con- 
signee could  not  estimate  or  determine  with  reasonable  certainty  the  day 
on  which  si- »  vould  arrive  or  at  whcvt  pier  or  vrharf  she  would  find  a 
berth;  that  i^e  steamship  was  berthed  ?X  a  Statcn  Island  pier  about  noon 
of  a  certain  day;  that  the  consignee  received  notice  of  that  fact  from  the 
owners  of  the  pier  between  two  and  three  o'clock  of  tho  same  day ;  that 
the  unloading  of  the  (joods  was  concluded  on  the  following  day,  they 
being  placed  upon  the  pier,  and  that  at  about  five  o'clock  of  that  day 
the  pier  collapsed  and  the  goods  were  precipitated  into  the  water  and 
thereby  rendered  valueless,  the  evidence  justifies  a  finding  that  sufl[lcient 
notice  of  the  arrival  of  the  steamship,  and  reasonable  time  to  appear  at 
the  pier  and  take  charge  of  the  freight,  was  not  given  to  the  consignee, 
so  that  the  :  .rricrs  were  not  relicvecl.  under  tho  circumstances,  of  their 
liability  as  common  carriei's  by  a  discharge  of  the  goods  upon  the  pier; 
and  such  liability  is  not  dependent  upon  the  question  whether  they  were 
guilty  of  negligence  in  having  failed  to  exercise  reasonable  care  in  select- 
ing a  safe  place  to  unload.  Id, 

6.  Sales  —  Agreement  to  Pay  More  on  Favorable  Test  of  Article  —  Meas- 
ure of  Damages.  Under  a  contract  of  sale  of  an  electric  plant  at  a  speci- 
fied price,  containing  a  stipulation  that  if  the  vcndor'c  system  of  storage 
battery  cars,  u|jder  a  test  agreed  to  be  made  by  the  vendee  r.nd  the 
conditions  of  which  were  thereafter  to  bo,  p.nd  were  r,(;rccd  upon,  should 
equal  or  prove  superior  to  the  system  proposed  to  be  operated  by  the 
latter,  it  would  pay  specified  e.dditionr.1  si'.ms  based  upon  tho  equality 
or  different  percentages  of  superiority,  where  tho  vendee  refuses  to 
make  any  test,  in  the  absence  of  any  proof  showing  that  the  vendor's 
system  was  equal  or  superior  to  the  other,  it  is  not  cnlitled  to  the  largest 
or  any  of  the  additionr-1  sums  specified  in  case  of  a  favorable  result  of  a 
test,  as  daraarjes  for  tlie  breach,  but  to  nominal  damages  only.  Hopedale 
Electric  Co.  v.  JJlectric  Storage  Battery  Co,  356 

Limitation  in  passage  ticket  as  to  liability  for  loss  of  baggage. 
See  Caiiribrs. 

Failure  to  deliver  installments  as  agreed  a  breach  of  entire  contract. 
See  LsTOPPEL. 

Of  employment,  by  which  employer  is  relieved  from  liability   for 
negligence,  void  as  against  public  policy 
See  Mastkr  and  Servant. 

Of  employment  as  school  teacher  —  when  refusal  to  comply  with 
regulation  forfeits  salary. 

See  Schools,  8. 
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1.  ISale  of  Securities  by  Stockbroker  Without  Notice  of  Time  or  Place. 
Where  a  stockbroker  buys  securities  for  a  customer,  although  he  advances 
tlie  wliole  amount  necessary  for  the  purchase,  instead  of  requiring  a  mar- 
gin, the  relation  of  pledgee  and  pledgor  exists  between  the  parties;  and 
a  sale  of  the  securities  by  the  broker,  without  notice  of  the  time  and 
place  of  sale,  constitutes  a  conversion,  in  the  absence  of  an  agreement  dis- 
pensing with  such  notice  or  providing  for  otherwise  disposing  of  them. 
Content  v.  Banner,  121 

2.  Insufficient  Notice,  A  written  notice  to  take  up  securities  bought 
under  such  circumstances,  or  to  supply  sufficient  margin  to  carry  them, 
stating  that  unless  the  customer  made  suitable  arrangements  "before 
Wednesday  next  (August  13)  we  shall  sell  this  stock  for  your  account 
and  hold  you  responsible  for  the  loss,"  is  defective  in  that  it  contains  no 
proper  statement  as  to  the  time  or  place  of  sale;  and  in  the  absence  of  any 
ugreenient  dispensing  with  such  notice,  a  sale  "  on  the  curb/'  the  customer 
h  ving  failed  to  respond  on  the  day  specified,  constitutes  a  conversion. 

Id. 
Of  oysters. 
See  Oysteks  and  Shell-fish,  1,2. 

OOBPORATIONa 

1.  Stockfiolder'8  Action — Stockholder  Cannot  Complain  of  Alleged  Ultra 
Vires  Acts  After  He  Has  Taken  Benefits  Thereunder,  Where  the  objec- 
tion to  the  acts  or  plans  of  a  corporation  is  that  they  are  ultra  vires, 
without  being  cither  mala  prohibita  or  mala  in  ae,  a  stockholder  cannot 
maintain  an  equitable  action  in  his  own  behalf,  based  on  such  objection, 
to  restrain  the  corpomtion  from  carrying  out  such  acts,  or  plans,  and 
to  have  the  same  set  aside  as  illegrtland  void,  where  he  himself,  with 
knowledge  of  the  clrinxcter  of  the  acts,  has  acquired  and  accepted  pecu- 
niary benetits  thereunder  ;  and  such  a  defense  is  available  notwithstanding 
the  fact  that  the  plaintiff  did  not  receive  sucU  pecuniary  benefits  until  after 
the  commencement  of  the  action      Wontiser  v.  Metr.  Street  By,  Co.         83 

2.  Insurance — Statutory  Stijndations  Bequired  of  foreign  Corporations 
as  a  Condition  of  Doing  Busiiuss  in  a  State  Are  for  tlie  Benefit  of  T?ios6 
Only  Who  Contract  in  Beliance  2^ hereon.  A  statute  requiring  a  foreign 
insurance  company,  as  a  condition  of  doing  business  in  a  state,  to  execute 
a  power  of  attorney  authorizing  the  slate  insurance  commissioner  to 
represent  it  as  to  the  service  of  process  in  all  proceedings  against  it 
therein,  which  shall  be  *'  irrevocable  so  long  as  any  liabilitjr  of  the  com- 
pany remains  outstanding"  in  the  state,  is  primarily  designed  for  the 
protection  of  those  citizens  of  the  state  who  in  reliance  thereon  acquire 
rights  under  policies  execuied  with  them  or  for  their  benefit  whilclhey 
are  citizens;  it  does  not  create  and  perpetuate  a  local  forum  to  which, 
under  the  guise  of  an  assignment  to  a  citizen,  non-rcddents  racy  resort 
for  the  purpose  of  instituting  litigation  upon  eontractr:  Issued  to  them  at 
their  homes,  which  by  no  possibility  can  be  regarded  rir>  Jir/.-in^  been  made 
in  reliance  upon  such  provision,  against  a  corporaticr.  subject  to  service 
at  their  homes  and  which  prior  thereto  has  attemp'ocd  In  good  faith  to 
withdraw  from  the  state  resorted  to.  Hunter  v.  Mut  Reserve  L.  Ins. 
Co.  I  136 

3.  Effective  Bevoeation,  as  to  Non-residents,  of  Power  of  Attorney  Author- 
izing Scrrice  of  PronaH  uj}on  State  Im^urauce  Commissioner,  Where  a  for- 
eign insurance  company,  owing  to  adverse  legislation,  xrvofj  upon  ::uch 
insurance  commissioner  a  writttn  notice  w  ithdrawing  from  the  tmnsaction 
of  business  in  the  state  ana  rDVcIiiiv;  such  power  of  atoOrucy,  r.iid  there- 
after docs  no  business  thereij:,  exc:jt  that  premiuir-s  r.nd  looser^  on  poli- 
cies theretofore  issued  to  resid'-nts  of  the  state  were  remitted  to  r.iid  from 
the  home  ottiee  by  mail,  and  in  four  specific  instances,  three  of  which 
involved  the  settlement  of  looses  under  or  a  re-adjuGtment  of  such  poli- 
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cies,  and  in  tke  fourth  a  special  adjuster,  appointed  to  settle  a  claim  with 
a  supposed  non-resident,  followed  him  for  such  purpose  into  the  state  in 
question  into  wliich  he  had  removed,  tke  revocation  of  the  power  of 
attorney  is  effective  as  against  non-residents  who,  having  taken  out 
policies  in  their  own  states,  after  such  revocation,  assigned  claims  against 
the  company  arising  therefrom  to  residents  of  the  state  for  the  purpose 
of  placing  them  in  judgment  therein;  since  under  such  circumstances 
the  company  cannot  he  regarded  as  having  continued  the  ordinary,  sub- 
stantial and  active  business  in  the  state  necessarj-  to  keep  alive  its  power 
of  attorney  as  to  such  parties.  Id. 

4.  WTien  P&uoer  of  Attorney,  Irrtwcahle  on  lis  Face,  May  Be  Rewk€d. 
Nor  does  the  statutory  provision  as  to  the  irrevocability  of  the  power 
of  attorney  prevent  its  effective  revocation  as  to  such  non-residents 
and  permit  the  subsequent  prosecution  by  their  assignees  of  such  claims 
by  service  upon  the  insurance  commissioner;  since  a  power  of  attor- 
ney, although  literally  irrevocable,  may  be  revoked  imless  some  interest 
or  right  founded  or  created  upon  the  iaith  thereof  requires  its  perpetu- 
ation and  continuance,  and  by  no  possibility  can  such  claims  be  regarded 
as  having  been  contracted  or  acquired  in  reliance  thereon;  judgments, 
therefore,  based  upon  such  service  in  actions  upon  the  claims,  are  void  and 
of  no  effect.  Id, 

5.  StockJuMers*  Action  —  When  Demand  That  Corporation  Bring  Action 
Unnecessary,  Where  in  a  stockholders'  action  the  defendants  against 
whom  the  wrong  is  charged  are  the  executive  officers  of  the  corporation, 
who  also  constitute  a  majority  of  the  acting  board  of  directors,  a  prior 
demand  upon  the  corporation  to  bring  the  action  is  unnecessary.  Jacobson 
V.  Brooklyn  Lutnber  Go.  153 

6.  Action  of  Board  of  Directors  Voidable  Wliere  Majority  of  Board  Are 
Personally  Interested — Prosperity  of  Corporation  No  Defense.  In  an  action 
brought  by  minority  stockholders  of  a  corporation  to  recover  for  the  cor- 
poration from  the  president  and  vice-president  and  treasurer  thereof 
amounts  received  by  such  officers  by  reason  of  increases  in  their  salaries 
alleged  to  have  been  improperly  authorized  by  the  board  of  directors, 
and  to  cancel  alleged  improper  resolutions  of  said  board  purporting  to 
authorize  such  officers  to  credit  themselves  with  certain  amounts  for 
deferred  salaries,  admissions  in  the  pleadings  and  findings  of  fact  to  the 
effect  that  the  said  officers  had  since  the  organization  of  the  corporation 
been  the  owners  of  a  majority  of  the  stock;  that  at  the  time  of  and 
previous  to  the  alleged  improper  actions  by  the  board  of  directors  they 
were  members  thereof  and  constituted  a  majority  ot  the  membership  of 
»iid  board,  the  plaintiffs  having  no  representation  therein;  that  the 
increases  in  the  salaries  of  said  officers  were  voted  by  themselves,  but 
that  such  increases  were  legitimate  and  commensurate  with  the  increase 
in  business  and  resulting  profits,  they  having  devoted  all  of  their  time 
to  the  business,  extended  it  and  placed  the  corporation  on  a  sound 
basis,  and  that  through  their  efforts  the  stock  held  by  the  plaintiffs  had 
increased  in  value,  do  not  justify  the  conclusion  of  law  t?hatthe  complaint 
should  be  dismissed;  since  the  relation  of  said  officers  to  the  corporation 
was  fiduciary  and  they  could  not  make  an  agreement  with  themselves 
acting  on  the  one  part  individually  and  for  their  own  benefit  and  on  the 
other  part  in  their  fiduciary  capacity;  and  if,  through  their  acts,  a  loss  has 
been  wi'ongfuUy  occasioned  to  the  corporation,  it  is  neither  a  defense  nor 
a  mitigating  circumstance  that  despite  their  illegal  acts  the  corporation 
is  still  solvent  or  that  its  stock  has  increased  in  value.  Id. 

7.  Business  Corporations — Construction  of  Provisions  in  Charter  and 
Certificates  Bel  iting  to  Dividends  on  Preferred  Stock.  Where  the  charter 
of  a  business  corporation  and  the  certificates  issued  to  holders  of  pre- 
ferred stock  provide  that  such  stock  shall  be  entitled  to  dividends,  at  a 
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specified  rate,  out  of  the  surplus  profits  arising  from  the  business,  before 
any  dividend  be  paid  on  the  common  stock,  and  that  such  dividends 
shall  be  cumulative  and  in  case  of  non-payment  shall  bear  interest  at 
a  fixed  rate  from  the  date  when  payable,  such  provision  constitutes  a 
valid  contract  between  the  company  and  the  preferred  stockholders,  which 
is  bindiug  upon  all  other  stockholders.    lioberls  v.  Robei^U-  Wicks  Co.    257 

8.  Reduction  of  Capital  Stock  While  Company  h  in  Default  of  Divi- 
dends on  Preferred  JStock  —  Rights  of  Preferred  Stockholders.  The  fact 
that  such  corporation,  having  failed  to  pay  any  dividends  on  its  pre- 
ferred stock  for  three  years,  reduced  its  capital  stock  under  the  statute 
(Stock  Corporation  Law  [L.  1890.  ch.  564],  §  44,  as  amd.  by  L.  1892,  ch. 
^8),  giving  to  its  stockholders  their  proportionate  number  of  shares  in 
exchange  for  their  former  holdings,  does  not  affect  the  rights  of  the  pre- 
ferred stockholders  as  to  previous  arrears  of  dividends;  as  a  result  of  such 
reduction,  the  preferrtd  stockholders  have  a  less  number  of  shares,  but, 
as  between  themselves  and  the  other  stockholders,  they  are  still  credit- 
ors for  the  arrears  of  dividends  due  from  the  company  on  the  shares  of 
preferred  stock  which  they  had  previously  held,  and  are  entitled  to  be 
paid  such  arrears,  with  the  stipulated  interest  thereon,  before  any  of  the 
surplus  profits  can  be  appropriated  to  a  dividend  upon  the  common 
stock.  Id. 

d.  Resolution  of  Board  of  Directors  Directing  Payment  of  Arrears  of 
Dividends  on  Reduced  Preferred  Stock  and  Also  on  Common  Stock,  A  sub- 
sequent resolution  of  the  board  of  directors,  adopted  after  such  corpora- 
tion had  accumulated  a  surplus  of  profits  directing  the  payment  of  the 
amount  due  to  the  preferred  stockholders  in  full  of  dividends  upon  their 
reduced  stock,  with  interest  thereon  from  the  time  the  last  dividend  had 
been  paid  and  also  declaring  a  dividend  on  the  common  stock,  is  invalid 
and  bannot  be  sustained;  it  was  the  duty  of  the  directors  in  dividing  the 
surplus  profits  to  apply  them.  In  first^  order,  to  the  satisfaction  of  the 
debt  to  the  preferred  stockholders  for  the  arrears  of  dividends  on  the 
whole  number  of  their  shares  outstanding  during  the  three  years  prior 
to  the  reduction  of  the  capital  stock,  with  the  stipulated  interest  accrued 
thereon.  Id. 

10.  Reduction  of  Capital  Stock — Surplus  Created  2^ hereby  Cannot  Be 
Applied  upon  Arrears  of  Dividends  Due  to  Preferred  Stockholders.  The 
preferred  stockholders  have,  however,  no  right  to  any  surplus  created  by 
the  reduction  of  capital  stock;  such  surplus  cannot  be  regarded  as  *'  sur- 
plus profits  arising  from  the  business  of  the  corporation,"  since  it  is  not 
within  the  intendment  of  the  agreement  with  respect  to  dividends  on  the 
preferred  stock,  and  its  distribution,  when  made,  can  only  be  legally 
effected  by  dividing  it  among  all  the  stockholders  hitably  and  without 
preference,  so  that  it  is  not  applicable  to  the  claim  of  the  preferred 
stockholders  for  the  arrears  of  unpaid  dividends.  Id. 

Stockholder's  action  —  allegations  necessary  — demand  that  corporation 
bring  action. 

See  Pleading,  2-4. 

Foreign,  doing  business  within  the  state  —  when  bills  receivable  for 
goods  sold  in  original  packages  are  taxable  as  capital  employed  within 
this  state. 

See  Tax,  1. 

OOTTBT  OF  APPEALS. 

Will  examine  pleadings  to  ascertain  what  facts  are  admitted. 

See  Appeal,  1. 
Order  denying  motion  to  quash  indictment  reviewable  by. 
Bee  CsiU£8»  2. 
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1.  Writ  of  Prohibition.  A  writ  of  prohibition  lies  only  where  the  griev- 
ance cannot  be  redressed  by  ordinary  proceedings  at  law  or  in  equity  or  by 
appeal.    People  ex  rel.  Hummel  v.  Trial  Term,  30 

2.  Order  Denying  Motion  to  Quash  Indictment  Appealable  —  Code  Or.  Pro. 
§§  485,  517.  A  motion  to  dismiss  an  indictment  although  not  specifically 
mentioned  in  section  485  of  the  Code  of  Criminal  Procedure,  is  embraced 
in  the  general  provisions  thereof  and  is  included  in  and  becomes  a  part  of 
the  judgment  roll;  an  order  of  the  trial  judge  denying  such  a  motion, 
made  upon  the  ground  that  the  defendant  had  been  compelled  to  testify 
against  himself  before  the  grand  jury,  is  under  section  517  reviewable  by 
the  Appellate  Division,  and  under  section  519,  subdivision  3,  by  the 
Court  of  Appeals;  the  defendant,  therefore,  having  a  complete  remedy  by 
appeal,  is  not  entitled  to  a  writ  prohibiting  the  judge  from  further  pro- 
ceeding with  the  trial.  Id. 

8.  Murder  —  Erroneous  Instructions  as  to  Killing  Ajter  tJie  Commusion 
of  a  Burglary  Had  Ceased  — Penal  Oode,%  183.  Where  it  appears  upon 
the  trial  of  a  defendant  indicted  for  murder  in  the  first  degree  for  killing 
a  police  officer,  who  was  attempting  to  arrest  him,  that  defendant,  while 
attempting  to  commit  a  burglary  was  discovered  by  a  private  watchman; 
that,  abandoning  the  property  which  he  had  stolen,  he  ran  from  the 
building  pursued  by  the  watchman  until  they  were  seen  by  a  police- 
man who  took  up  the  pursuit,  calling  upon  defendant  to  stop  or  he 
would  shoot;  that  after  following  him  for  about  three  hundred  feet  the 
policeman  had  so  gained  upon  the  defendant  that  he  was  but  a  few  feet 
Oistant  from  him  when  the  latter  suddenly  drew  his  re<('olver  and  shot 
the  policeman,  producing  a  wound  from  which  he  died,  it  is  reversible 
error  to  instruct  the  jury  that  in  case  the  defendant  did  not  intend  to  kill 
the  policeman  and  that  the  killing  was  without  premeditation,  yet  if  they 
found  that  he  fired  the  shot  at  the  policeman  after  he  had  attempted  to 
burglarize  or  had  burglarized  the  premises  described  in  the  indictment 
and  was  attempting  to  escape  therefrom,  then  the  verdict  ought  to  be  for 
murder  in  the  first  degree;  since,  at  the  time  of  the  killing  the  defendant 
had  ceased  to  be  engaged  in  the  commission  of  a  burglary.  (Penal 
Code,  §  183.)     Peoj^  v.  HUter.  237 

4.  Murder  as  in  the  Oommissson  of  a  Felony  —  Penal  Code,  §  218,  8ubd.  5. 
Nor  is  a  conviction  for  murder  in  the  first  degree,  as  in  the  commission  of 
a  felony,  warranted  by  the  fact  that  at  the  time  of  the  killing  the  defend- 
ant was  engaged  in  the  commission  of  another  felony,  i.  «.,  an  assault 
upon  an  ofncer  to  prevent  or  resist  the  apprehension  of  himself  (Penal 
Code,  §  218,  subd.  6);  since  the  assault  being  the  gist  of  the  offense 
becomes  a  constituent  part  of  and  is  merged  in  the  homicide,  and  cannot 
be  regarded  as  a  separate  and  independent  felony,  which  although  com- 
mitted "without a  design  to  effect  death/'  would  bring  the  case  within 
the  statute.  Id, 

OUBTEST. 

Tenancy  by. 

See  Real  Pbofebtt,  1. 

DAMAOEa 

Measure  of. 

See  CoNTKACT,  6. 
Measure  of — in  condemnation  proceedings. 
See  Eminent  Domain,  2,  3. 

For  Iniury  to  enjoyment  and  occupation  of  leased  premises — tenanti 
not  landlord,  may  recover. 
See  Nuisance. 
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Measure  of,  in  action  to  recover  for  false  representations  made  to  indaoe 
purchase  of  real  property. 

See  Vendor  and  Purchaser,  1-8. 

DBCSDEITT'S  ESTATE. 

Enforcement  of  creditor's  lien  against  insurance  moneys. 

See  Jurisdiction,  1,  2. 

Aliens— escheat. 
See  Real  Property,  10-12,  18. 

Transfer  tax. 
See  Tax,  2,  8. 

When  life  estate  will  not  be  converted  into  absolute  estate  in  favor  of 
same  person  by  clause  of  doubtful  meaning. 
See  Will,  6. 

I>EEB& 

Partition  —  boundaries  and  description  of  land  abutting  on  a  street  or 
highway  —  when  title  to  center  is  conveyed. 
See  Real  Property,  3-5. 

DEMXTItBEB. 

Defect  in  parties  defendant  —  improper  joinder  of  causes  o2  action. 

See  Pleading,  1,  8. 

DENIAL. 

Should  be  clear  and  specific. 
See  Pleadino,  5. 

DESCENT. 

Statutes  of,  require  ancestor  to  be  possessed  of  some  inheritable  title  — 
escheat. 

See  Real  Property,  10-12. 
When  aliens  cannot  inherit. 
See  Real  Property,  13. 

DISECTOBS. 

Of   corporation  —  action  of,  voidable  where  majority  of   board  are 
personally  interested. 
See  Corporations,  6. 

DIVIDENDS. 

Rights  of  preferred  stockholders  where  capital  stock  is  reduced  while 
company  is  in  default  of  dividends  on  preferred  stock. 

See  Corporations,  7-10. 

DOMESTIC  RELATIONS. 

Enforcement,  under  section  22  of  Domestic  Relations  Law,  of  creditors' 
lien  against  insurance  moneys. 
See  Jurisdiction,  1,  2. 

EASEECENTS. 

1.  Although  Beserved,  Pom  With  Conveyance  of  Freehold.  Easements  of 
light,  air  and  access,  appui tenant  to  real  property  abutting  on  a  public 
street  or  highway,  are  inseparable  from  the  dominant  estate,  and  upon 
a  conveyance  of  the  latter  such  easements  pass  to  the  grantee,  notwith- 
standing the  grantor's  attempted  reservation  of  the  same  or  of  any  rights 
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of  action  for  the  invasion  or  destruction  thereof.    McKenna  v.  Brooklyn 
Union  El.  It  11.  Co.  ^  391 

2.  Effect  of  Reservation  Is  to  Make  Grantee  tlie  Trustee  of  Mon^s 
Beceioedfor  Subsequent  Conveyance.  Although  such  reservation  in  a  deed 
is  ineff9Ctual  to  create  a  trust  in  such  easements,  it  does  create  a  resulting 
trust  by  virtue  of  which  the  grantee  becomes  a  trustee  for  his  grantor 
as  to  all  moneys  received  or  judgments  recovered  tor  the  invasion  or 
destruction  of  such  easements.  '  Id. 

3.  Grantee  Alone  Can  Sue  for  Damages  or  Execute  Release.  The 
owner  of  premises  as  to  which  such  easements  have  been  destroyed 
is  the  only  person  who  can  sue  for  the  damages  thus  caused  or  who  can 
execute  a  release  in  satisfaction  thereof,  and.  therefore,  a  person  or  cor 
poration  invading  or  destroying  such  easements  has  the  ri^ht  to  obtain  a 
release  from  the  owner  of  the  dominant  estate  trho  alone  is  legally  entitled 
to  the  resulting  damages.  Id. 

4.  Action  by  Grantor  to  Set  Aside  Subsequent  Conveyance  and  to  Rec/)ver 
Damuges  for  Invasion  or  Destruction  of  Eotsements.  Where  the  abutting 
owner  of  property  injuriously  affected  by  the  operation  and  mainte- 
nance of  an  elevated  railroad  brings  the  usual  action  for  damages  and, 
during  its  pendency,  conveys  the  property,  reserving,  however,  his 
easements  and  the  right  of  action  therefor,  and  subsequently  the  railroad 
company,  with  knowledge  of  such  reservation,  obtains  from  his  /;rantee  a 
release  of  the  easements  and  of  any  right  of  action  relating  thereto,  for 
a  stipulated  sum,  and  thereafter  the  former  owner  brings  an  action  against 
the  comptmy  and  his  grantee,  demanding  that  the  latter  be  declared  a 
trustee  for  his  benefit  and  that  the  release  be  declared  void  and  aet  aside, 
a  judgment  reversing  a  decision  of  the  trial  court  dismissing  the  com- 
plaint as  to  the  company,  apparently  based  upon  the  thecry  that  the  reser- 
vation in  plaintiff's  deecf  was  effectual  to  create  an  equitabfe  lien  upon  the 
easements  which  was  binding  upon  the  company,  is  erroneous,  since  there 
can  be  no  lien  upon  such  easements,  separate  and  apart  from  the  freehold 
to  which  they  are  appurtenant;  the  reservation  created  an  equitable  lien 
in  favor  of  i)laintiff  as  against  his  grantee,  upon  the  moneys  received  as 
a  consideration  for  the  release  and  nothing  more,  and  in  the  absence  of 
any  allegation  or  proof  of  fraud  or  insufficiency  of  consideration,  the 
amount  received  is  conclusive  as  between  them.  Id, 

EIiEVATEI)  BAILROADS. 

Action  against,  for  damages  to  easements  of  abutting  property. 

See  Easements,  1-4. 

EMINENT  DOMAIN. 

1.  Villages —  Water  Works  —  Reservoir  Constructed  upon  Land  Before 
Condemnation  Proceedings  Are  Had  and  Compensation  Awarded  to  Owner, 
Constitutes  a  Trespass.  Where  the  authorities  of  a  village,  not  only  with- 
out the  consent  of  the  owner,  but  against  his  express  command  and 
remonstrance,  entered  upon  his  lands  and  constructed  thereon  an  intake 
or  reservoir  for  the  village  water  works  and  laid  pipes  for  conducting 
water  to  and  from  the  reservoir,  before  instituting  condemnation  pro- 
ceedings, such  entry  and  invasion  is  clearly  tortious,  the  village  and 
its  agents  being  mere  trespassers,  notwithstanding  a  survey  had  been 
made  and  a  map  of  the  land  and  water  rights  ])ropo8ed  to  be  taken 
had  been  filed  under  the  statute  then  in  force  (L.  1875,  ch.  181,  §  5, 
as  amd.  by  L,  188"),  ch.  211  and  L.  1895,  ch.  383);  since  the  mere  making 
and  filing  of  the  map  did  not  empower  the  village  to  take  possession  of 
the  premises  described  therein  and  erect  a  water  plant  thereon;  it  is  only 
after  condemnation  proceedings  have  been  had  and  confirmed  by  the 
Supreme  Court  and  the  compensation  awarded  to  the  landowner  has  been 
paid  or  dcpo-ited  in  court,  that  the  village  becomes  entitled  to  take  and 
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hold  the  property  (L.  1875,  ch.  181,  §  6,  suhd.  8,  as  amd.  bv  L.  1885,  ch. 
21t):  the  only  entry  which  the  statute  authorizes  to  be  made  before  con- 
demnation is  "  for  the  purpose  of  making  surveys  and  to  agree  with  the 
owner  '*  as  to  the  amount  of  compensation.  (L.  1875,  ch.  181,  §  4,  as  amd.  by 
L.  1885,  ch.  211,  and  L.  1895,  ch.  383.)    VilUige  of  St.  Johnsville  v.  Smith.  341 

2.  Same  —  Awuj'd  to  Oujner,  Made  After  Construction  of  Reservoir,  Sliould 
Include  Value  of  Co  fist  ruction  ami  Work  Placed  vpon  Land.  Where  con- 
demnation proceedings  were  subsequently  instituted  and  an  award  was 
made  to  the  owner  for  the  land  and  water  rights  taken  by  the  village,  in 
which  the  commissioners  of  appraisiU  expressly  declared  that,  in  making 
the  award,  they  made  no  allowance  "  for  the  value  of  the  pipe,  the  intake 
basin  or  the  superstructure  ct>vering  the  same  nor  for  any  of  the  work  or 
construction  placed  upon  the  appraised  premises  *  *  *  or  for  any 
enhanced  value  of  the  premises  bv  reason  of  such  construction  having 
been  placed  thereon."  such  award  is  erroneous,  since  the  landowner  is 
entitled  to  have  the  value  of  the  structures  placed  upon  his  premises 
by  the  village,  without  authority  of  law,  before  the  institution  of  the  con- 
demnation proceedings,  considered  by  the  commissioners  of  appraisal  in 
arriving  at  their  determination  as  to  the  compensation  which  ought  justly 
to  be  made  to  him  by  reason  of  the  taking  of  his  lands.  Id, 

S.  Same  —  Rule  for  Ascertaining  Measure  of  Compensation.  In  ascer- 
taining the  compensation  to  be  awarded,  the  measure  of  such  compensa- 
tion is  neither  the  cost  of  the  improvements  nor  their  value  or  the  value 
of  their  use  to  the  village;  the  true  inquiry  is  how  much  do  the  improve- 
ments placed  upon  the  property  enhance  the  value  of  the  owner's  land.  Id. 

ENCBOACHMENTS. 

On  real  property  —  liability  for  result  when  unintentional. 

See  Tbbspasb. 

EaXTITY. 

Foreclosure  of  chattel  mortgage. 
See  MoBTOAOE,  1. 

When  court  upon  denial  of  equitable  relief  may  retain  jurisdiction  and 
determine  whether  damages  should  be  awarded. 
See  Pbactice,  1. 

ESCHEAT. 

Failure  to  file  declaration  of  citizenship  by  alien  heir  —  insufficiency  of 
statutes  relied  upon  as  waiving  right  of  escheat  —  statutes  of  descent 
require  ancestor  to  be  possessed  of  some  inheritable  title. 

See  Real  Property,  10-12. 

ESTATES. 

Enforcement  of  creditor's  lien  against  insurance  moneys. 

See  Jdbisdiction,  1,  2. 
By  curtesy. 
See  Real  Property,  1. 

Aliens  —  escheat. 

See  Real  Property,  10-13,  18. 
Transfer  tax  upon. 

See  Tax,  2,  3. 

When  life  estate  will  not  be  converted  into  absolute  estate  in  favor  of 
same  person  by  clause  in  will  of  doubtful  meaning. 

See  Will,  5. 
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ESTOPPEL. 

Siile  —  Failw^  to  Deliver  ImtnllmenU  m  Agreed,  a  Breach,  of  Entire 
Contract  —  Damages  RecoveraUe  iu  One,  Not  Succemve  Actions.  Where 
the  vendor  of  goods  to  be  delivered  and  paid  for  in  installments,  refuses 
to  deliver  an  installment,  a  breach  of  the  entire  contract  is  thereby  estab- 
lished for  which  the  vendee  if  he  so  elects  may  immediately  recover  all 
his  damages:  or  he  may  wait  until  the  expiration  of  the  time  for  the  deliv- 
ery of  all  the  goods  and  then  recover;  he  cannot,  however,  split  up  his 
demand  and  maintain  successive  actions  to  recover  for  each  default  as  it 
occurs;  and  when  he  obtains  a  judgment  for  damages  for  the  non-deliv- 
ery of  part  of  the  goods,  it  is  a  bar  to  the  maintenance  of  a  subsequent 
action  to  recover  for  the  failure  to  deliver  the  balance.  Pakaa  v. 
HoUings/iead.  211 

EVIDENCR 

ErroneovH  Exclusion  on  Gross-examination  of  Questions  Affecting  Credi- 
bility  of  Witnesses.  Where  in  an  action  to  enforce  a  fraternal  insur- 
ance certificate,  the  principal  issues  litigated  were  first,  as  to  whether 
answers  to  questions  in  the  application  relating  to  the  assured's  use  of 
intoxicating  Honors  were  made  by  him  or  were  written  in  without  his 
knowledge  or  consent  by  the  medical  examiner;  second,  if  made  by  the 
assured,  whether  they  were  true,  and  there  is  evidence  that  he  was  an 
habitual  user  of  intoxicating  liquors;  that  he  had  been  convicted  of  public 
intoxication  and  had  been  confined  in  the  penitentiary  therefor;  the  refusal 
of  the  trial  court  to  permit  the  plaintiff,  who  had  sworn  that  the  answers 
were  made  without  the  knowledge  or  consent  of  the  assured  and  that  she 
had  never  seen  him  intoxicated,  to  testify  on  cross-examination  as  to 
whether  she  had  seen  him  in  the  penitentiary,  constitutes  reversible  error; 
the  exclusion,  also,  on  cross-examination,  of  a  question  to  plaintiff's  son  who 
had  testified  that  he  had  known  the  assured  all  his  life  and  had  never  seen 
bim  intoxicated,  as  to  whether  he  had  not  talked  with  her  about  having  a 
complaint  made  against  the  assured  for  intoxication,  constitutes  reversible 
error;  both  questions  materially  affected  the  credibility  of  the  witnesses 
and  should  not  have  been  excluded.    Bossenbach  v.  Order  of  Fm'esters,    92 

Tending  to  show  breach  of  warranty — erroneous  exclusion  of. 
See  Ikburance,  4. 

Credibility  of  witness,  a  question  of  fact. 

See  Negligence,  4. 
Immaterial,  in  transfer  tax  proceeding. 

See  Tax,  3. 

Erroneous  exclusion  of  evidence  tending  to  show  that  false  representa* 
Hon  caused  no  damage. 

See  Vendob  and  Purchaser,  2,  3. 

Mental  incapacity  of  testatrix  —  erroneous  admission  of  evidence  relat- 
ing to  mental  disease  of  relatives  —  erroneous  refusal  to  strike  out  answer 
of   lay  witness  as  an  opinion  —  admissions  of    executor   and   legatee 
incompetent  as  evidence  against  other  legatees. 
See  Will,  1-4. 

EXCISE. 

Liquor  Tax  Law —  W7ien  Bear  Door  of  a  City  DweiUing  Is  Not  an 
•'  Entrance"  Within  Meaning  of  Section  17,  Subd.  8.  A  rear  door  of  a 
city  dwelling,  leading  to  the  back  yard  thereof  and  inaccessible  to  any- 
body desiring  to  pass  from  the  street,  or  other  point  outside  of  the 
dwelling  into  the  latter,  is  not  an  '*  entrance"  within  the  meaning  of  the 
statute  (Liquor  Tax  Law  [L.  1896,  ch.  112],  ^  17,  subd.  8)  requiring  the 
consent  of  at  least  two- thirds  of  the  owners  of  dwelling  houses  within  200 
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feet  of  ft  proposed  »Uoon,  such  distance  to  be  "measured  in  a  straight 
line  of  the  nearest  entrance  to  a  buihiing  or  buildings  occupied  exclusively 
for  a  dwelling."    McDougal  v.  MaUighan.  2o3 

FALSE  BEPBESENTATIONS. 

Marie  to  induce  purchase  of  real  property  —  measure  of  damages. 
See  Vendor  and  Purchaser,  1-8. 

FIBE  INSUBANCE. 

No  recovery  for  loss  of  property  held  as  bailee  where  the  latter  is  not 
responsible  to  owner. 
See  Insurance,  1. 

Breach  of  warranty  as  to  one  subject  of  insurance  does  not  affect  policy 
as  to  the  other  subjects  —  when  warranties  in  application  and  policy  have 
same  elfect. 

See  Insurance,  2-4. 

FiSH  AND  GAME. 

Provision  of  Forest,  Fish  and  Game  Law  protri biting  pof-scssion  of 
game  during  close  season  constitutional  —  power  of  ('ongrcss  to  authorize 
enactment  of  state  Ihw  prohibiting  importation  and  possession  of  foreign 
game  during  close  season. 

See  Constitutional  Law,  1,  2. 

FOBECLOSTTBE. 

Of  chattel  mortgage. 
See  Mortgage,  1. 

Right  of  wife  to  redeem  land  sold  in  action  to  which  she  was  not  a 
party. 

See  Mortgage,  2-4. 

FOBMEB  ADJUDICATION. 

Failure  to  deliver  installments  of  goods  sold,  as  agreed,  a  breach  of 
entire  contract  —  damages  recoverable  in  one,  not  successive  actions. 

See  Estoppel. 

When  judgment  in  action  of  partition  is  res  adjudtcata  as  to  parties  | 

thereto.  I 

See  Real  Property,  7.  ! 

FBANCHISE. 

In  land  under  water  for  cultivation  of  shellfish  —  conditions  of  grant 
precedent,  not  subsequent. 

See  Oysters  and  Shell-fish,  1,  2. 

GAME. 

Statute  prohibiting  possession  during  close  season  constitutional. 
See  Constitutional  Law,  1,  2. 

GBANTS. 

Of  lands  under  water  for  cultivatiou  of  shellfish  —  conditions  of,  prece- 
dent, not  subsequent. 

See  Oysters  and  Shell-fish,  1,  2. 

HIGHWAYS. 

Ownership  of  fee  of  roadbed. 
See  Real  PuorEUTv,  2-5. 
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.  HUSBAND  AND  WIFE. 

Right  of  wife  to  redeem  land  sold  in  foreclosure  action  to  which  she 
was  not  a  party. 

See  Mortgage,  2-4. 

Tenancy  by  curtesy. 
See  Real  Pkoperty,  1. 

INPAIJTS. 
Service  of  summons  on  infants  residing  out  of  state. 
See  Real  Pboperty,  9. 

INJUNCTION. 

•1.  Authority  of  Court  to  Grant,  A  court  of  equity  has  no  inherent 
absolute  power  to  grant  interlocutory  iujunctioDS  —  that  authority  must 
be  found  in  the  Code  of  Civil  Procedure.     Bachman  v.  Harrington.     458 

2.  Mandatory  Injunction  -^  Code  Civ.  Pro,  §§  608»  604.  While  under 
the  Code  of  Civil  Procedure  it  is  within  the  power  of  a  court  of  equity, 
in  proper  cases,  to  issue  mandatory  injunctions,  such  power  is  not  unlim- 
ited, and  wlien  the  exercise  of  such  power  exceeds  the  limit,  it  is  not  a 
mere  error,  but  void  as  without  jurisdiction.  Id. 

8.  Same.  Where  the  complaint  presents  a  case  showing  or  tending  to 
show  that  affirmative  action  by  the'  defendant  of  a  temporary  character  is 
necessary  to  preserve  the  status  of  the  parties,  then  a  mandatory  injunc- 
tion may  be  granted;  but  if  there  be  neither  proof  nor  allegation  to  that 
'^flfect,  and  the  act  sought  to  be  enforced  is  not  continuous  in  its  character, 
but  solely  the  one  sought  to  be  decreed  by  final  judgment,  then  the  issu- 
ing of  a  preliminary  mandatory  injunction  is  without  authority.  Id. 

4.  Violation  of  Void  Order  Not  Punishable  as  for  a  Civil  Contempt. 
Where  the  main  object  of  an  action  by  a  suspended  member  of  a  volun- 
tary association  is  to  compel  his  reinstatement  as  a  member  in  good 
standing,  the  court  has  no  power  to  grant  an  interlocutory  injunction 
requiring  his  reinstatement;  and  in  a  proceeding  to  punish  as  for  a  civil 
contempt  the  violation  of  such  injunction,  the  lack  of  authority  to  grant 
it  is  a  complete  defense.  /(/. 

INSURANCE. 

1.  li^re  —  No  Recovery  for  Loss  of  Property  Held  as  Bailee  Where  the 
Latter  Is  Not  Responsible  to  OiDuer.  After  insuring  as  the  absolute  owner 
a  stock  of  glass  then  on  hand,  under  a  policy  covering  **  his  own  or  held 
by  him  in  trust,  or  sold  but  not  delivered,  for  which  he  may  be  held 
liable,"  tlie  insured  sold  and  delivered  the  glass,  agreeing  also  that  all 
glass  to  be  manufactured  by  it  within  a  specitied  time  should  become  the 
property  of  the  vendee  as  soon  as  manufactured,  and  should  be  subject 
to  the  latter's  orders  as  to  shipment;  in  the  meantime  it  should  be  stored 
in  the  warehouses  of  the  insured,  which  were  leased  to  the  vendee  for 
that  purpose;  the  insured  assumed  the  responsibility  for  any  loss  or 
damage  except  *'  loss  by  fire,"  and  **  said  glass"  was  to  be  insured  by  the 
vendee,  the  former,  however,  agreeing  to  pay  the  premiums;  thereafter 
the  property  was  destroyed  by  fire.  In  an  action  upon  the  policy  by  an 
assignee  of  the  insured,  held,  that  the  vendee  was  vested  with  the  title 
and  entire  insurable  interest  in  the  property  in  case  of  loss  by  fire,  and 
that  it. was  its  duty  to  take  out  the  policy  in  its  name,  the  insured  paying 
the  premiums;  that  the  fact  that  the  latter  was  the  custodian  or  cart- 
taker  of  the  property  did  not  establish  that  it  was  held  'Mn  trust"  within 
the  meaning  of  the  policy,  for  the  reason  that  those  words  apply  only  to 
those  cases  of  bailment  where  the  bailee  is  responsible  to  the  owner, 
while  here  the  insured  was  expressly  relieved  from  any  responsibilit}'  in 
case  of  fire,  and,  therefore,  the  plaintiff  could  not  recover.  Burke  v. 
Continental  Ins.  Co.  77 
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2.  PHre  —  Breach  of  Warranty  as  to  One  Subject  of  Insurance  Does  Not 
Affect  Policy  as  to  the  Other  Subjects.  Where  by  the  same  policy  of  fire 
iDSurance,  different  classes  of  property,  each  separately  valued,  are  insured 
for  distinct  amounts,  even  if  the  premium  for  the  aggregate  amount  is 
paid  in  gross,  the  contract  is  severable  and  a  breach  of  warranty  as  to 
one  subject  of  Insurance  only  does  not  affect  the  policy  as  to  the  others, 
unless  it  clearly  appears  that  such  was  the  intention.  Donley  v.  Gletts 
FaUs  Ins.  Co.  107 

3.  Wfien  Warranties  in  Application  and  Policy  Have  Same  Effect.  Where 
the  application  for  insurance  provides  that  the  statements  contained 
therein  are  made  ''a  special  warranty,  the  same  as  if  written  on  the  face 
of  the  policy/'  an  intention  is  indicated  that  they  should  have  the  same 
effect  only.  Id, 

4.  Erroneous  Exclusion  of  Evidence  Tending  to  S/iow  Breach  of  Express 
Warranty,  A  statement  in  such  an  application  that  the  insured  has  no 
reason  to  fear  incendiarism  constitutes  an  express  warranty  to  that  effect, 
even  if  that  fact  were  not  material  iv  the  risk,  and  if  untrue,  renders 
the  policy  void.  Evidence,  therefore,  in  an  action  upon  the  policy,  that 
several  fires  had  occurred  on  farms  belonging  to  the  wife  of  the  insured 
and  managed  bv  him,  that  he  had  stated  previous  to  making  the  applica- 
tion that  the  fires  were  of  incendiary  origin  and  that  some  of  them  were 
set  hy  his  enemies  because  of  a  grudge  against  him,  is  competent  and 
material  as  tending  to  show  the  falsity  of  such  statement  and  its  exclusion 
constitutes  reversible  ierror.  Id. 

5.  Itfe  —  Breach  of  Wari'anty  —  False  Statements  to  Medical  Examiner 
as  to  Health  of  Insured  —  Insurance  Company  Not  Bound  by  True  State- 
ments  Made  to  S>liciting  Agent.  The  fact  that  the  insured  disclosed  to 
the  soliciting  agent  of  a  life  insurance  company  the  true  state  of  his 
health  and  physical  condition  before  going  to  the  medical  examiner  is 
not  a  good  reply  in  an  action  brought  on  the  policy  issued  to  him,  to  the 
defense  of  a  breach  of  warranty,  in  that  statements  made  by  him  to  the 
medical  examiner  were  false;  especially  where  it  appears  from  the  appli- 
cation that  the  only  information  to  be  obtained  by  the  agent  related  to 
the  occupation,  age,  place  of  birth  and  other  insurance;  and  that  inquiries 
as  to  the  health  of  the  insured,  his  previous  or  existiner  ailments,  former 
attention  by  physicians  and  similar  matters  were  exclusively  within  the 
domain  of  the  medical  examiner  and  were  wholly  beyond  the  scope  of 
the  solicitor's  duties  or  functions;  so  that  notice  or  information  as  to  the 
health  or  physical  condition  of  the  insured  given  to  the  soliciting  agent 
could  not  bind  the  company.    Butler  v.  Mich,  Mnt.  L.  Ins,  Co.  337 

Statutory  stipulations  required  of  foreign  corporations  as  a  condition 
of  doing  business  in  a  state  are  for  the  benefit  of  those  only  who  contract 
in  reliance  thereon  —  effective  revocation. 
See  CoRPOKATiONS,  2-4. 

Fraternal  -^  mis-statements  in  application. 
See  Evidence. 

Enforcement  of  creditor's  lien  against  insurance  moneys. 
See  Jurisdiction,  1,  3. 

JXmiSDICTION. 

1.  Surrogate  lias  No  Jurisdiction  to  Enforce  Creditors  Lien  <igainst 
Insurance  }foneys  under  Section  2%,  Domaitin  Relations  Laio — Code  Civ, 
Pro.  §§  2472.  24*81,  2596,  2712,  2731.  A.  surrogate  has  only  such  jurisdic- 
tion as  is  expressly  or  b}'  necessary   implication  conferred  by  statute. 
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While  the  tendency  of  recent  legislation  has  been  to  enlarge  his  powers, 
he  has  not  yet  been  given  the  broad  powers  of  a  court  of  equity  which 
are  necessary  to  enforce  a  creditor's  lien  upon  the  proceeds  of  a  policy  of 
insurance  issued  on  the  life  of  a  huLbaud  in  which  the  wife  was  named  as 
the  beneficiary  and  the  annual  premium  on  which  wtis  in  excess  of  $500, 
and  to  determine,  in  a  proceeding  by  a  creditor  of  the  estate  lo  compel  her 
asexecutrix  to  account,  whether  as  between  her  individually  and  the  cred- 
itors of  her  deceased  husband  any  part  of  su'-h  proceeds  is  .chargeable 
with  a  lien  in  favor  of  his  creditors  under  the  Domestic  Relations  Law 
(L.  1896,  ch.  272,  §  22).  The  Code  of  Civil  Procedure  (§§  2472.  2481, 
2596,  2712, 2731)  c^nf^rs  no  such  jurisdiction  either  expressly  or  impliedly ; 
the  amount  of  insurance  purchased  by  the  excess  of  premiums  does  not 
belong  to  the  husband  in  his  lifetime  and  forms  no  part  of  his  estate  after 
bis  death  even  as  to  creditors;  the  premiums  paid  do  not  constitute  a  debt 
against  his  wife  in  favor  of  himself  or  his  est^ite;  the  proceeds  are  not 
assets  and  cannot  be  included  in  the  inventory;  they  are  liable  '*  prima- 
rily" for  his  debts  solely  by  force  of  the  statute;  they  constitute  a  sepa- 
rate fund,  devoted  exclusively  to  the  payment  of  the  deficiency  arising 
after  all  the  assets  of  the  estate  have  been  applied  upon  the  debts,  while 
the  surplus,  if  any,  is  to  be  returned  to  the  widow.  The  phrase  "prop- 
erty alleged  to  belong  to  the  estate,"  as  used  in  section  2781  of  the  Code, 
means  property  which  is  "deemed  assets"  as  defined  in  section  2712,  and 
which  may  be  inventoried  under  section  2714.  An  alle  ration  in  the  peti- 
tion, therefore,  that  the  insurance  moneys  were  property  of  the  estate, 
gives  the  surrogate  no  jurisdiction  to  try  the  question  of  title  or  enforce 
the  lien  any  more  than  if  a  similar  allegation  had  been  made  with  refer- 
ence to  the  title  to  real  estate  or  other  matters  over  which  the  surrogate 
has  no  jurisdiction.    Matter  of  Thompson.  36 

2.  Procedure  to  Enforce  Lien,  The  orderly  course  of  procedure  in  such 
a  case  is  by  a  representative  action  to  establish  and  enforce  the  lien  after 
the  assets  of  the  estate  have  been  exhausted  and  the  amount  required  to 
pay  the  remainder  of  the  husband's  debts  has  been  established  by  a  surro- 
gate's decree,  and  in  such  an  action  distribution  may  be  made  and 
circuity  thus  avoided.  Id, 

Of  court  of  equity  to  grant  injunction. 
See  Injunction,  1-4. 

Foreclosure  of  chattel  mortgage. 
See  MoBTOAOE. 

Of  police  commissioner  of  city  of  New  York  to  order  retirement  of 
policeman  for  disability. 

See  New  Yojik  (City  of),  3. 

When  court  upon  denial  of  equitable  relief  may  retain  jurisdiction  and 
determine  whether  damages  should  be  awarded. 

See  Pbacticb,  1. 

JXTSTICE'S  COTTB.T. 

When  writ  of  prohibition  will  not«issue  to  restrain  prosecution  of  action 
in  Justice's  Court. 

See  Prohibition,  2. 

IiANDLOBD  AND  TENANT. 

Iniury  to  enjoyment  and  occupation  of  leased  premises — tonant.  not 
landlora,  may  recover  damages. 

See  Nuisance. 
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LEGIBLATXTBE. 

Constitutional  requirement  as  to  passage  of  laws. 

8ee  Tax,  4. 

lilBELu 

Defamatory  Statements  as  to  Certain  Class  of  PMic  Officials  —  Action  by 
One  of  Such  Persons  to  Recover  Damages  —  Deinun-er.  Where  an  article, 
published  in  a  newspaper  at  the  time  of  the  criminal  conviction  of  a  coro- 
ner of  the  city  of  New  York,  detailed  with  great  particularity  the  man- 
ner in  which  unlawful  and  iniquitous  practices  were  employed  in  the 
ofllce  of  coroner  to  secure  illegal  gains,  more  than  once  specifically 
mentioned  the  coroners'  physicians  as  employing  these  means,  stated  that 
the  criminal  practices  pervaded  **  the  entire  office,"  but  that  *'most  of  the 
graft  goes,  not  to  the  underlings,  but  to  those  higher  up,"  it  cannot  be 
said  as  matter  of  law  that  such  language  was  employed  in  criticism  of 
some  body  or  class  or  in  relation  to  general  conditions,  and  that  it  had  no 
personal  and  individual  application  or  significance;  and  a  demurrer  to 
the  complaint  in  an  action  of  libel,  by  a  coroner's  physician  in  office  at 
the  time  of  the  publication  of  such  article,  alleging  that  it  was  pub- 
lished of  and  concerning  the  plaintiff  as  such  physician,  and  demanding 
damages  therefor  upon  the  ground  of  failure  to  state  a  cause  of  action,  is 
properly  overruled."    Weston  v.  Commercial  Advertiser  Assn,  479 

LIENS. 

Enforcement  of  creditor's  lien  against  insurance  moneys. 

See  Jurisdiction,  1,  2. 

LiaiTOB  TAX  LAW. 

When  rear  door  of  a  city  dwelling  is  not  an  "entrance"  within  mean- 
ing of  statute. 
See  Excise. 

MALICIOUS  PROSECUTION. 

Wfien  Probable  Cause  a  Question  of  Law,  Where  in  an  action  to  recover 
damages  for  malicious  prosecution,  the  undisputed  fact«  establish  that  the 
defendants  were  without  malice  and  that  after  an  investigation,  which  was 
cautious  and  painstaking  in  the  extreme,  they  possessed  knowledge  of 
actual  facts  and  acquired  reliable  information  of  apparent  facts  which 
fully  justified  them  in  instituting  criminal  proceedings,  and  in  addition 
they  received  and  must  be  assumed  to  have  relied  upon  the  advice  of 
learned  counsel  including  the  district  attorney,  it  must  be  held  as  a  matter 
of  law  that  the  defendants  were  not  guilty  of  malicious  prosecution;  and 
a  judgment  affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict,  must  be  reversed,     ^wson  v.  Leggett.  504 

MALPIIAGTICE. 

By  attorney. 
See  Champerty,  2. 

MASTER  AND  SERVANT. 

Agreement  Relieving  Employer  From  TAahility  for  Negligence  Resulting 
in  Pei'sonal  Injuries,  Void  as  Against  Public  Policy.  An  agreement  reliev- 
ing an  express  company  from  liability  to  an  employee  for  personal  inju- 
ries resulting  from  the  negligence  of  the  company,  which  he  may  receive 
in  the  course  of  his  employment,  is  void  as  against  public  policy,  in  that 
its  enforcement  would  nullify  the  strict  and  just  rule  of  the  common  law 
imposing  the  duty  of  care  on  the  part  of  employers  toward  employees, 
which  in  the  interests  of  the  public  should  be  maintained  and  enforced. 
Johnston  V.  Fargo.  379 

No  immunity  from  liability  for  acts  of  servant  because  he  is  alao  a 
public  officer. 

See  Negligence,  2-4. 
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When  contractual  relations  between,  will  prevent  recovery  for  personal 
injuries. 

See  Neoliobnce,  8. 

Safety  of  working  place  —  assumption  of  risk. 
See  Negligekgs,  11. 

MISJOINDER. 

Improper  joinder  of  causes  of  action. 
See  Pleadinq,  8. 

MISTAKE. 

Of  law. 

See  Railroads,  1,  2. 

MORTGAGE. 

1.  Foreclosure  of  Chattel  Mortgage  —  Bemedy  —  JurUdietton  —  New 
Trial.  A  suit  in  equity  to  foreclose  a  chattel  mortgage  is  proper  whenever 
the  legal  remedy  of  the  holder  of  the  mortgage  is  inadequate;  and  in 
such  a  suit  the  form  of  pleading,  mode  of  procedure  and  jurisdiction 
of  the  court  are  the  same  as  in  an  action  to  foreclose  a  mortgage  upon 
real  property.  The  general  rule  that  there  can  be  no  litieution  of  title  • 
paramount  or  hostile  to  the  mortgage  does  not  preclude  the  court  from 
deciding  the  question  whether  an  asserted  title  is  in  fact  paramount  or 
hostile  m  a  case  where  tiiat  is  one  of  the  issues  presented  by  the  pleadings. 
Where  a  title,  asserted  as  paramount  and  hostile  to  that  of  the  mort- 
gagee, is  in  fact  not  so,  and  the  latter  recovers  judgment,  it  is  error  for 
the  Appellate  Division  to  attempt  to  modify  the  judgment  by  dismissing 
the  complaint  absolutelv  in  favor  of  the  defendant  raisins  that  issue, 
particularly  when  such  defendant  also  contends  that  some  of  the  chattels 
claimed  by  the  mortgagee  were  delivered  to  the  mortgagor  after  the  exe- 
cution of  the  mortgagCi  and  the  insufflciencv  of  the  evidence  upon  that 
issue,  which  may  be  changed  on  another  trial,  is  the  basis  of  the  modifi- 
cation. In  such  a  case  there  should  be  a  direction  for  a  new  trial,  and 
the  defendant  making  the  allegations  is  entitled  to  a  jury  trial  upon  that 
issue.     Lembeek  dh  Betz  Brewing  Co,  v.  Sexton,  185 

2.  Foreclosure —  Bight  of  Wife  to  Bedeem  Land  Sold  in  Action  to  Which 
She  Was  Not  a  Party.  A  wife  not  made  a  party  to  an  action  foreclosing  a 
mortgage  upon  premises  owned  by  her  husband,  by  reason  of  her  inchoate 
right  of  dower  therein,  has  the  right,  after  a  sale  and  duriiag  his  lifetime, 
to  redeem  them,  and  may  maintain  an  action  against  the  purchaser  (in  this 
case  the  holder  of  the  mortgage)  for  that  purpose.  Ma^^cenna  v.  Fidelity 
Trust  Co.  411 

8.  Action  to  Bedeem  —  Mea>sure  of  Belief.  The  plaintiff  in  such  an 
action  is  entitled  to  the  adequate  protection  of  her  rights,  but  no  more. 
She  cannot  speculate  at  the  expense  of  the  purchaser  by  waiting  until  the 
lands  have  materially  increased  in  value  and  then  seek  to  redeem  as  mat- 
ter of  right,  provideid  the  purchaser  offers  or  the  court  requires  him  to 
fully  protec-  her  in  some  otber  way.  Where,  therefore,  the  action  was 
brought  nearly  two  years  after  the  sale,  during  which  time  the  lands  had 
materially  increased  in  value,  a  decree,  giving  her  the  right  of  election 
between  a  release  of  her  dower  right  from  the'lien  of  the  mortgage  under 
which  the  purchaser  took  title  or  the  payment  to  her  of  the  value  thereof, 
with  the  right  to  full  redemption,  if  the  purchaser  does  neither,  accords 
to  her  exact  justice;  and  she  is  not  entitled  to  a  conveyance  of  the  prop- 
erty upon  payment  of  the  amount  of  the  mortgage,  interest  thereon  and 
taxes  to  the  day  of  redemption.  Id. 

4.  Improper  Adjustment  of  Equities  Between  the  Parties.  A  modifica- 
tion of  such  decree,  however,  requiring  the  plaintiff  as  a  condition  of 
redemption  to  pay  to  the  purchaser  the  amount  of  a  deficiency  judg« 
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ment  obtained  by  liim  in  another  foreclosure,  relating  to  other  property, 
or  to  deduct  the  amount  from  the  sum  to  be  paid  if  she  elected  to 
accept  the  value  of  her  inchoate  right  of  dower,  is  erroneous;  the  circum- 
stances not  requiring  any  general  adjustment  of  equities  as  between  the 
parties,  but  only  such  as  are  directly  connected  with  the  land  in  question 
and  for  which  the  purchaser  would  be  entitled  to  hold  it  as  security.    Id, 

MUNICIPAL  COBPORATIONS. 

1.  TAiibiUty  for  the  Oinissioji  ar  Commission  of  Corporate  Acts.  A  munici- 
pality is  not  liable  for  an  injury,  unless  it  appears  that  some  duty,  incum- 
bent upon  it  to  perform,  has  been  neglected  or  has  been  improperly  dis- 
charged; the  act,  the  omission  or  commission  of  which  is  charged  as  the 
cause  of  the  injury,  must  have  been  witluu  the  scope  of  its  corporate 
powers,  as  provided  by  the  charter  or  by  some  positive  enactment  of  law. 
and  must  be  ministerial  in  its  nature;  if  the  duty  be  judicial  in  its  nature, 
or  if  it  relate  to  legislation  in  the  public  interest  or  the  undertaking  of 
some  work  of  a  public  nature,  which  the  municipality  has  not  been  com- 
manded to  do  by  the  state,  however  comprehensive  the  powers  conferred 
may  be.  the  duty  is  necessarily  discretionary,  because  within  the  exercise 
of  a  deliberate  judgment.     0  DoiDiell  v.  City  of  Syracuse.  1 

2.  Hiqhways.  The  fact  that  a  river  or  stream  flowing  through  a  city 
has  been  declared  a  public  highway  by  statute,  does  not  ordinarily  impose 
upon  the  municipality  the  duty  to  keep  the  stream  in  a  safe  condition  or 
free  from  obstructions,  not  of  its  own  causing.  Id. 

8.  When  City  Is  Not  Liable  for  Failure  to  Make  Provision  Against  Floods 
in  Stream  Used  as  Outlet  for  Its  System  of  Sewers.  Where  a  municipality 
is  using,  and  for  many  years  has  used,  a  stream  or  creek,  running  through 
the  city,  as  an  outlet  or  drainage  canal  for  its  S3'Stem  of  sewers,  under  the 
authority  of  its  charter  and  other  special  statutes  conferring  ample  powera 
ui>on  the  municipal  authorities  with  respect  to  the  regulating,  deepening 
and  improving  of  the  creek  and  the  use  thereof  for  drainage  purposes,  but 
no  absolute  duty  with  respect  to  it  has  been  enjoined  upon  the  city  by 
statute,  it  is  not  liable  to  a  property  owner  whose  premises  were  injured 
by  an  extraordinary  freshet  or  flood,  in  which  the  waters  of  the  creek  rose 
to  an  unusual  height,  overflowed  its  banks  and  thereby  caused  much  damage 
to  such  premises,  upon  the  ground  that  no  effective  provision  had  been 
made  Lo  protect  the  inhabitants  of  the  city  and  their  property  against 
the  dangers  of  freshets  or  floods-,  increased,  or  at  least  contributed  to,  by 
the  use  of  the  creek  for  sewerage  purposes;  since  the  mere  use  of  the 
stream  as  an  outlet  to  its  system  of  sew(.'rs  is  not  of  itself  such  an 
assumption  of  dominion  over  the  stream  as  to  make  the  city  liable  for  a 
failure  to  maintain  it  in  a  »ife  condition;  and  assuming  that  the  city 
had  full  power  to  make  provision  for  obviating  the  danger  of  an  over- 
flow, its  failure  to  exercise  it  was  not  the  neglect  of  an  absolute  duty. 

Id. 
MXntDEIL 

Trial  for —  erroneous  instructions  as  to  killing  after  the  commission  of 
a  burglary  had  ceased  —  murder  as  in  the  commission  of  a  felony. 
Se^  Crimes,  3,  4. 

NEGLiaENCE. 

1.  Undisputed  Farts  Do  Not  Necessarily  Create  Question  of  Law.  In 
actions  for  personal  injuries  arising  from  negligence  and  in  other  actions 
soiiutiing  in  tort,  although  the  facts  are  undisputed,  the  question  does  not 
necessarily  become  one  of  law.     Sharp  v.  Erie  H.  M.  Co.  100 

2.  Hail  roads  —  No  Immunity  frotn  Liability  for  Acts  of  Servant  Because 
He  h  Also  a  Public  Officer —  Question  for  the  Jury.  A  railroad  company 
which  em])lovs  a  servant  to  protect  its  tracks  and  property  and  look  after 
crimes  committed  against  it  and  its  right  of  way,  acquires  no  immunity 
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for  the  acts  of  such  servant,  within  the  scope  of  his  employment,  from 
the  fact  that  the  servant  happens  to  be  a  constable,  policeman  or  other 
public  officer.  It  is  not  beyond  the  province  of  a  jury  in  such  a  case  to 
find  that  the  official  acts  of  the  employee  are  to  be  used  for  the  bcnetH  of 
the  defendant  and  in  protection  of  its  interests  or  property  ;  and  hence 
the  character  of  the  servant's  act  is  to  be  determined  in  the  same  way 
and  upon  the  same  principles  as  if  he  was  not  a  public  officer  at  nil ;  if  he 
acts  maliciously  or  m  pursuit  of  some  purpose  of  his  own,  the  defendant 
is  not  bound  by  his  conduct,  but  if,  while  acting  within  the  general  scope 
of  his  employment,  he  simply  disregards  his  master's  orders  or  exceeds  his 
powers,  the  master  will  be  responsible  for  his  conduct.  Id. 

8.  S(ime.  Where  a  boy,  who  had  been  stealing  a  ride  upon  a  freight 
train  of  a  railroad  company  and  had  jumped  from  the  train,  was  pursued 
by  a  detective  employed  by  the  company  to  keep  tramps  and  trespassers 
from  its  trains  and  yards,'  and  was  followed  by  him  out  of  the  yard  and 
across  land  adjacent  thereto  to  a  point  about  one  hundred  feet  distant 
therefrom  where  he  was  killed  by  a  shot  fired  by  the  detective,  who  was 
also  outside  the  yard  and  about  fifty  feet  behind  him,  it  is  for  the  jury  to 
determine,  upon  the  trial  of  an  action  against  the  company  to  recover 
damages  for  the  death  of  the  boy,  whether  the  detective  acted  within 
the  scope  of  his  employment,  or  whether,  being  a  public  officer,  he  acted 
in  that  capacity  alone.  Id. 

4.  Witness  —  Credibility  of^  a  Question  of  Fact.  The  fact  that,  after 
testifying  for  the  plaintiff  as  to  the  circumstances  resulting  in  the  shoot- 
ing, the  detective  on  cross-examination  testified  to  facts  in  the  nature  of 
an  excuse  for  his  own  conduct,  which  facts  were  undisputed,  does  not 
authorize  the  court  to  take  the  case  from  the  jury,  since  the  question  of 
the  credibility  of  the  witness  still  remained  for  its  determination.  Id. 

5.  Contributory  Negligence — When  Question  of  Iaiw.  While  the  ques- 
tion of  contributory  negligence  is  ordinarily  one  of  fact  for  the  jury, 
yet  a  party  may  create  by  his  own  acts  a  controlling  presumption  that 
he  has  been  deficient  in  ordinary  caution,  and.  therefore,  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Lojsten  v.  Brooklyn  lleiqhts 
R.  R.  Co.  '148 

6.  Same.  Where  it  appears,  in  an  action  brought  by  a  person  struck  and 
injured  by  an  electric  car  while  crossing  a  public  street,  that,  when  plain- 
tiff approached  the  curb  of  the  street  through  which  the  railway  tracks 
were  laid,  he  looked  and  saw  a  car,  distant  about  fifty  feet  and  approaching 
at  a  rate  of  five  or  six  miles  an  hour;  that  from  the  time  he  left  the  curb 
to  cross  the  street,  although  there  was  nothing  to  obstruct  his  view  or  dis- 
tract his  attention,  he  never  looked  toward  the  car  or  took  the  slightest 
pains  to  ascertain  where  it  was  until  just  before  the  car  struck  him,  when 
a  shout  called  his  attention  to  it  and  looking  up  he  saw  it  upon  him,  the 
plaintiff  must  be  deemed  to  have  not  exercised  ordinary  prudence  and 
is  guilty  of  contributory  negligence  as  a  matter  of  law.  /(/. 

7.  Action  to  Recover  for  Injuries  Caused  to  Property  by  Improper  and 
Negligent  Use  of  Erplosires  in  Blasting —  Pleading —  Parties —  Erroneous 
Nonsuit.  Where  the  complaint,  in  an  action  brought  by  the  owner  of  an 
apartment  house  to  recover  for  damages  caused  to  her  property  by  blasLiug 
upon  the  adjoining  lot,  alleges  that  the  defendant  was  a  contractor  engaged 
in  such  work,  and  that  by  his  improper  manner  of  conducting  the  blasting 
and  by  the  use  of  unnecessary  and  unreasonable  quantities  of  explosives 
defendant  caused  much  injury  to  ]>laintifT's  house  and  property  by  the 
vibration  or  jarring  of  the  earth  or  air  resulting  from  such  improper  and 
unlawful  blasting,  the  nllescation  that  the  defendant  was  the  contmctor  is 
imnjaterial,  and  it  is  reversible  error,  therefon*.  to  dismiss  the  complaint  on 
the  merits,  upon  the  ground  that  liie  wrong  person  had  been  sued,  as  the 
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contractor  was  the  defendant's  son.  t^e  detodant  acting  merely  as  a 
volunteer  superintendent  for  the- purpose  of  helping  his  son  where  it  s 
L,.h««hed    not  only  by  the  weight  of  evidence,  but  by  what  must  be 

Srdedas^°«~  evidence  '!'•'' 'h^titSf'lfTewo'Xff 

of  the  work  having  the  direction  and  control  thereof.  If  the  worK  oi 
b  ttslTn^  was'  so  negfigently  and  improperly  performed  as  to  have  caused 

his  son  or  otherwise.     Page  v.  Dempuy. 

8  Wlten  Contractual  Jtdatu>ni  Between  Plaintiff  and  ■Of'"^"!^!^'*!^ 
Pvicent  Becuvery  M  Personal  JnjuHet.  Where,  in  an  action  to  refjer  'or 
pe^nll  ii^irril^t  appears  tha^t  in  the  construction  of  a  «,lroad^w^t^ 
the  workmen  went  beyond  the  limits  of  the  company  s  lands  and  etcavatea 
Knd^et  nTthrswitch  on  adjoining  premises  which  were  occupied  by  its 
stationae^nt   wl7o  onadart  night,  while  passing  along  a  path  on  said 

ifpi^^srd^i'^^ssxftK^^^^^^^^ 

In^  to  his  own  testimony,  had  failed  to  inspect  it  and  was  Jgnorant  of  lU 
Kon   or  r.dition;  a^•.u,tion  for  a  nonsuit  «?»"  ^  b,iJJ^°»?<^;if^^^: 
tl^ugh  defendant  is  liable  for  trespass.  Hie  P'^"''^' ^^/^'Lf'/in  urie" 
tractlal  relations  with  defendant,  cannot  recover  fo^h^  P«^°«l  "J^^^^l 

ri;dTs%rifd"u?,°yi.s?e^^^^^^^^^^^^ 

?Son  a^d  CSiti^if  and  th^  accident  would  have  been  avoided.     WW 
V.  2f.  Y.  0.  <Sk  H.  B.  U.  R.  Co.  '"" 

o    Trinl—ErroneoM  Charge.     An  instruction  in  the  charge,   to  the 
effect'^h't^ei^trnotiflcaLnto.the  plaintiff  n^^ 

did  impose  upon  him  this  duty. 

10    neftictif}e  Walk  at  Railroad  Crossing—  Question  of  FhcL    Where  it 

ing.  planks  being  placed  on^e.ther  side  of  ^^^^^^^^^^^ 


n(*  of  the  waiK  ana  on  me  uuloi«.ic  v*  «"*-  *"-- °   :   «  „,. 

should  hHve  been   submiUed  to  the  jury.     Diar  v.  ^>,  -r.  o.  a,  xi  ^^^ 
M.  11  Co. 
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11.  JSafetff  of  Working  Place  ^  Assumption  of  Bisk—  Contributor^  Negli- 
genee  —  Issue  of  F\ict.  The  facts  examined  in  an  action  brought  under 
tlie  Employers'  Liability  Act  (L.  1892,  ch.  600)  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intestate,  a  common  laborer,  who 
had  been  in  the  employ  of  tlie  defendant  for  several  years,  and  was  killed 
by  the  fall  of  a  portion  of  a  clay  bank  at  the  foot  of  which  he  was  work- 
ing, and  lield,  that  a  direction  oi  the  trial  court  setting  aside  a  verdict  in 
favor  of  the  plaintiff  and  directing  a  dismissal  of  the  complaint  was 
erroneous,  where  there  was  some  evidence,  niising  the  question  as  to 
whether  or  not  the  defendant  had  neglected  to  properly  protect  the  place 
where  the  deceased  was  working;  and  also  raising  the  question  of  the 
intestate's  assumption  of  a  particular  risk  or  of  his  contributory  negli- 
gence, all  of  which  questions  were,  under  the  circumstances,  for  the 
jury.     BeiUyy.  Troy  Biick   Go.  899 

13.  Wharves  and  Piers —  Obligation  of  Steamship  Companies  to  Persons, 
Other  Than  Passengers,  Awaiting  tlie  Docking  of  Vessels.  A  steamship 
company  owes  no  duty  to  persons  upon  its  pier,  awaiting  the  disem- 
barking of  passengers  from  an  incoming  vessel,  whether  they  are  there 
as  mere  licensees  or  because  of  an  implied  invitation  from  the  company, 
except  to  have  the  pier  in  a  reasonably  safe  condition  for  access  and  to 
exercise  such  ordinary  care  in  the  process  of  docking  the  vessel  as  to 
render  it  reasonably  safe  for  persons  to  remain  upon  the  pier.  Duhtnc  v. 
Htmb^urg-Ainencan  Packet  Co.  40-4 

13.  Bule  of  Bes  Ipsa  Loquitur  —  When  Applicable.  In  actions  brought 
to  recover  for  injuries  caused  by  the  negligence  of  a  defendant  or  his  serv- 
ants in  which  the  relations  or  the  plaintiff  and  defendant  are  not  of  a 
contractual  nature,  the  rule  of  res  ipsa  loquitur  is  applicable  only  when 
there  are  actually'  shown  such  facts  and  circumstances,  in  the  nature  of 
the  defendant's  undertaking  and  of  the  accident  itself,  from  w^hich  the 
jury  are  able,  if  not  compelled,  to  draw  an  inference  of  negligence;  it 
was  not  intended  that  the  rule  should  exempt  the  plaintiff  from  the 
bunlen  of  proving,  affirmatively,  negligence,  or  circumstances  making 
negligence  a  legitimate,  if  not  an  irresistible,  inference.  Id. 

14.  Same — Action  to  Becover  for  Injuries  Caused  by  Breaking  of  Steel 
Hawser  Ufed  in  Warjing  Vessel  Into  a  Pier — When  Doctrine  of  Bes  Ijtsa 
Loquitur  Doe^  Not  ApfUy.  Where  in  an  action  brought  to  recover  for 
injuries  received  by  an  infant  —  while  standing  with  his  mother  in  an 
opening  at  the  edge  of  a  pier  awaiting  the  arrival  of  a  passenger  on  a 
transatlantic  steamship,  from  being  struck  in  the  face  by  a  steel  hawser, 
with  which  the  steamship  was  being  w^arped  alongside  the  pier,  the 
hawser  being  suddenly  released  and  recoiling  with  great  violence  by  the 
breaking  of  an  iron  "shackle,"  or  clamp,  through  which  the  hawser  was 
fastened  to  a  mooring  post  —  there  is  no  evidence  on  the  part  of  the  plain- 
tiff, beyond  the  statement  of  the  sudden  breaking  of  the  hawser,  tending 
in  the  remotest  degree  to  prove  any  negligence  on  the  part  of  the  defend- 
ant, and  the  evidence  for  the  defendant  shows  that  the  pier  was  a  safe 
place  had  the  plaintiff  and  his  mother  heeded  the  warnings  of  defendant's 
servants  and  kept  within  its  shelter,  and  that  the  breaking  of  the  "shackle  '* 
was  not  due  to  any  defect  in  its  material  or  manufacture  or  to  the  omission 
of  any  care  in  handling  the  hawser,  the  circumstances  permitting  the 
natural  inference  that  the  "shackle  "  yielded  to  the  tremendous  strain  put 
upon  the  hawser  in  bringing  the  vessel  from  the  channel  into  its  berth  at 
the  pier,  the  doctrine  of  res  ipsa  loquitur  does  not  apply.  Id. 

15.  Municipal  Corporations  —  Notice.  An  action  against  the  city  of 
Geneva  to  recover  for  personal  injuries  received  from  falling  on  an  icy 
sidewalk  cannot  be  maintained  where  the  plaintiff  has  failed  to  serve  the 
notice  of  "  intention  to  claim  damages  and  of  the  time  and  place  at  which 
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KEaiiiaENOE  —  Condnii^xl 

/I'V^^^'ri''^  w*^'»«  received"  which  is  required  by  the  charter.    Biggs  v 

Loss  of  baggage  —  liability  of  carrier. 
See  Cakriers. 

Of  caiTier  in  not  selecting  safe  place  to  unload. 
See  Contract,  5. 

^   Agreement  relieving  employer  fjom  liability  for  negligence  resultinir 
m  personal  injuries,  void  as  against  public  policy. 
See  Master  AND  Servant. 

When  city  not  liable  for  failure  to  make  provision  against  floods  in 
stream  usetl  as  outlet  for  sewerage  system. 
See  Municipal  Corporations,  1-3. 

NEW  YOBK  (CITY  OF). 

a.\\.^^'''^"^i''^  f/iW^j/mn/r>r  Disability.    The  phrase  "  unfit  for  duty." 
?2«\^^^  Ji"  ^?^>*'^"  ?^''  ^^  ^*^^  ^***^^»^^  «f  ^^^  city  o^  New  York  (L.  1901.  ch 
466).  authorizing  the  compulsory  retirement  of  police  officers,  means  their 
inability  to  discharge  with  average  efficiency  the  duties  of  the  respective 

1^n!;t^l^.'^^"'^*  ^Yl  ^^';^.^°^;  '^^"  ^^^^'  therefore,  that  a  policeman  is 
unable  to  perform  full  police  duty,  or  every  conceivable  dutv.  does  not  of 
Itself  render  him  hable  to  retirement.     Pe<^le  ex  rel.  Metcalf  v.  McAdoo 

2^ 

2.  Certificate  Must  Be  Signed  by  Examining  Surgeons  as  Indiriduals,  Ni4 
asaJi^Hird.  The  (crtihoate  of  disability  directed  by  the  statute  "of  so 
many  ot  the  police  surgeons  as  the  police  commissioner  may  require" 
must  be  the  personal  act  of  each  surgeon  who  aids  in  making  it,  not  one 
of  a  board^"^^*'^  persons  acting  through  the  signatures  of  the  officers 

Id. 

3.  Insufficiency  of  Certim^^^  An  order  of  the  police  commissioner  of 
ine  city  ot  ^ew  ^  ork  dismissing  a  policeman  from  the  force  and  plac- 
ing him  <m  the  pension  list,  based  upon  a  certificate  of  the  board  of  sur- 
geons  that  he  was  -  unfit  for  the  performance  of  full  police  duty  "  which 
was  authenticated  only  by  the  signatures  of  the  president  and  secret^iiy 
IS  without  jurisdiction  tlirough  lack  of  the  proper  st:itntory  certificate  of 
aisaDUity,  and  such  policeman  is  entitled  to  reinstatement.  Id. 

Failure  to  administer  oath  to  a  witness  in  proceedinir  to  remove 
policeman  — waiver.  *  ^i""vc 

.^6' Trial. 

NOTICE. 

T.)  consignee  of  arrival  of  vessel,  when  insufficient. 
S<'.e  Contract,  4,  5. 

Sale  of  securities  by  stockbroker  without  notice  of  time  or  place  — 
insufiicient  notice.  * 

Sic  Conversion.  1,  2. 

NUISANCE. 

Injury  to  Enjoy  mad  and  Occupation  of  lA'ased  PremiHes—  Tenant,  Kot 
J.<n,.kord,  }foy  II  mn  rlhunnfirn  Thevtfor.  Where  it  ai>i)ears,  upon  the  trial 
ot  an  action  to  restrain  a  nuisance  and  for  daniaires  caused  therebv  that  the 
all. -irci  nuisance  was  caused  by  the  maintenance  and  operation  of  an  eiec- 
trie  liirhiaml  power  i-lam  In  ihe  (leferKlant;  I Irnt,  after  the  erection  of  such 
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plant,  the  plaintiffs  premises  were  leased  for  a  term  of  years;  that,  at  the 
expiration  of  such  term,  they  were  leased  to  the  same  tenant  for  another 
term  at  a  reduced  rent;  that,  at  the  expiration  of  this  term,  they  were  again 
leased  to  the  same  tenant  and  at  a  still  lower  rent;  and  it  is  found  by  the 
trial  court  that,  as  the  electric  plant  was  operated  at  the  time  of  the  trial, 
no  injury  was  being  done  to  plaintiflf's  premises  and  that  none  was  likely  to 
be  done  m  the  future;  that  no  damage  was  suffered  by  the  plaintiff  after 
the  beginning  of  the  last  lease  and  although  the  rental  reserved  in  that 
lease  was  less  than  that  for  the  preceding  lease,  the  difference  could  be 
accounted  for  otlierwise  than  bv  charging  it  to  the  defendant's  acts,  so  that, 
in  effect,  the  only  injury  which  had  been  caused  by  the  operation  of  the 
electric  plant  was  to  the  enjoyment  and  occupation  of  plaintiffs'  premises 
and  was  not  of  a  permanent  character,  —  the  plaintiffs  cannot  recover  for 
any  depreciation  in  the  rental  value,  since  a  tenant  under  a  lease,  made 
during  the  existence  of  a  nuisance,  is  entitled  to  recover  the  depreciation 
of  the  value  of  the  occupation  of  the  premises,  and  the  defendant  cannot 
be  subjected  to  a  double  recovery  for  the  same  injury.  MiUer  v.  Edison 
El.  lU.  Co.  17 

Action  to  restrain  continuance  of. 
See  Pk  ACT  ICE,  1,  2. 

OFFICEBS. 

Employment  of  layman  by  attorney  to  procure  clients  a  misdemeanor 
warranting  forfeiture  of  office. 
iSfed  Champerty,  1. 

Public  —  defamatory  statements  as  to  class  of —  action  by  one  of  such 
officers  to  recover  damages. 

See  Libel. 

OTSTEBS  AND  SHELL-FISH. 

1.  Act  ReUiting  to  Cultivation  of  Shell-flsh  {L.  1887,  Ch.  584)  —  Condi- 
tions of  Grant  Precedent^  Not  Subsequent.  The  grantee  of  a  perpetual 
franchise  in  oyster  grounds  pursuant  to  chapter  584  of  the  Laws  of  1887 
acquires  the  exclusive  right  to  the  oysters  planted  thereon  only  when  he 
performs  and  continues  to  perform  the  statutory  conditions  of  the  grant: 
1.  He  must  mark  out  the  land  proijosed  to  be  used  and  must  continue  to 
keep  it  so  marked.  2.  He  must  actually  plant  or  cultivate  oysters  thereon. 
These  conditions  are  not  subsefjuent  so  as  to  require  affirmative  action  by 
the  state  to  enforce  a  forfeiture  in  case  of  non-performance,  but  arc  prece- 
dent, and  in  such  a  case  Ihe  franchise  reverts  and  the  rights  of  the  grantee 
cease.     Vroom  v.  Tilly.  108 

2.  Title  to  Oysters  Planted  on  T/ind  Under  Water  Granted  for  TiiQt  Par- 
pose  to  Anot/ier  Party.  One  who  in  good  faith  plants  oysters  wJand 
under  water,  without  knowledge  that  it  has  been  granted  to  another  for 
the  purpose  of  cultivating  shell-fish  thereon,  and  protects  them  by  the 
marks  recognized  by  the  common  law,  acquires  an  exclusive  title  to  the 
ovsters  and  may  maintain  an  action  for  their  conversion,  where  the  grantee, 
although  designating  the  boundaries  of  the  grant  by  buoys  at  the  time  it 
was  made,  us  recjuired  by  the  statute,  fails  thereafter  to  maintain  them 
or  to  cultivate  oysters  thereon.  Id. 

PARENT  AND  CHILD. 

When  testator  stood  *'  in  the  mutually  acknowledged  relation  of  a 
parent  '  to  a  legatee,  so  that  the  latter  is  entitled  to  exemption  from 
transfer  tax. 
See  Tax,  3. 
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PABTIBa 

In  action  to  recover  for  injuries  caused  to  property  by  improper  and 
negligent  use  of  explosives  in  blasting. 
See  Neolioencb,  7. 

Defect  in. 
'See  Pleadino,  1. 

PABTinON. 

Of  lands  under  agreement  —  effect  of  recitals  in  deeds  upon  question 
whether  title  to  center  of  highway  was  conveyed. 

See  Real  Property,  2-5. 

When  power  to  partition  and  allot  real  estate  given  to  trustees  involves 
power  to  sell  —  action  to  partition  and  sell  real  estate  after  some  of  the 
cestui  que  truhtent  have  become  of  age  —  when  judgment  therein  is  res 
adjudieata  against  parties  thereto  —  service  of  summons  on  infant  residing 
out  of  state. 

See  Real  Property,  6-9. 

PENAX  OODE. 

1.  §  183  —  Murder^  Erroneous  Instructions  as  to  Killing  After  the  Com- 
mission  of  a  Burglary  Had  Ceased.  Where  it  appears  upon  the  trial  of  a 
defendant  indicted  for  murder  in  the  lirst  degree  for  killing  a  police  officer, 
who  was  attempting  to  arrest  liini,  that  defendant,  while  attempting  to 
commit  a  burglary,  was  discovered  by  a  private  watchman;  that  aban- 
doning the  property  which  he  had  stolen,  he  ran  from  the  building  pur- 
sued by  the  watchman  until  they  were  seen  by  a  policeman  who  took  up 
the  pursuit,  calling  upon  defendant  to  stop  or  he  would  shoot;  that  after 
following  him  for  about  three  hundred  feet  the  policeman  had  so  gained 
upon  the  defendant  that  he  was  but  a  few  feet  distant  from  him  when  the 
latter  suddenly  drew  his  revolver  and  shot  the  policeman,  producing  a 
wound  from  which  he  died,  it  is  reversible  error  to  instruct  the  jury  that 
in  case  the  defendant  did  not  intend  to  kill  the  policeman,  and  that  the  kill- 
ing was  without  premeditation,  yet  if  they  found  that  he  fired  the  shot  at 
the  policeman  after  he  had  attempted  to  burglarize  or  had  burglarized  the 
premises  described  in  the  indictment  and  was  attempting  to  escape  there- 
from, then  the  verdict  ought  to  be  for  murder  in  the  first  degree;  since, 
at  the  time  of  the  killing  the  defendant  had  ceased  to  be  engaged  in  the 
commission  of  a  burglary.    (Penal  Code,  §  183.)    People  v.  Hater.        387 

2.  §  218  —  Murder  in  the  Commission  of  a  Felony.  A  conviction 
for  murder  in  the  first  degree,  as  in  the  commission  of  a  felony  is  not 
warranted  by  the  fact  that  at  the  time  of  the  killing  the  defendant  was 
engaged  in  the  commission  of  another  felonv,  i.  e.,  an  assault  upon  an 
officer  to  prevent  or  resist  the  apprehension  of  himself  (Penal  Code,  §  218, 
subd.  5);  since  the  assault  being  the  gist  of  the  offense  becomes  a  con- 
stituent part  of  and  is  merged  in  the  homicide,  and  cannot  be  regarded  as 
a  separate  and  independent  felony,  which  although  committed  **  without 
a  design  to  effect  death,"  would  bring  the  case  within  the  statute.        Id. 

PENALTIEa 

Statute  Inflicting  Penalties  —  Construction.  Where  there  is  a  reasonable 
doubt  as  to  the  construction  of  a  statute  prescribing  a  penalty  for  its 
violation,  the  party  of  whom  the  penalty  is  claimed  is  entitled  to  the 
benefit  of  it.     Goodspeed  v.  Ithaca  Street  liy.  Co.  351 

Excessive  charge  bystreet  railway  company  —  when  company  over- 
coming certnin  gnide  not  liable  for  penalty 

See  Railroads,  1,  2. 
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PIEBS. 

Obligation  of  steamship  company  to  persons  other  than  passengers 
awaiting  docking  of  vessel. 

See  Negligence,  12-14. 

PLEADINQ. 

1.  Demvirer  —  Defect  in  PaHics  DrfendanU  Where  the  complaint  in 
an  action  asks  relief  against  several  persons  not  made  parties,  and  whose 
presence  is  not  necessary  to  a  complete  determination  of  tlie  controversy, 
the  prayer  for  relief  may  be  deemed  surplusage,  and  a  failure  to  jom 
them  as  defendants  is  not  a  ground  for  demurrer.  OGmmor  v.  Virginia 
P.  iSb  P.  Co,  46 

2.  Stockholder's  Action  —  Allegatio?)8  Necesmry.  Where  an  action  is 
brought  by  a  stockholder  against  the  corporation  and  three  other  defend- 
ants to  have  certain  certificates  of  shares  of  stock  of  the  corporation 
and  certain  of  its  mortgage  bonds  adjudged  void,  or,  in  lieu  thereof,  that 
the  three  last-named  defendants  pay  to  the  corporation  the  value  of  such 
stock  and  bonds,  the  claim  of  the  plaintiff  is  derivative  and  he  is  obliged 
to  allege,  first,  a  good  cause  of  action  in  favor  of  the  company  of  which 
he  is  a  stockholder,  and,  second,  facts  which  authorize  his  intervention 
and  the  institution  of  his  suit  in  behalf  of  the  corporation.  Id, 

3.  Demurrer  upon  Ground  of  Improper  Joinder  of  Causes  of  Action, 
Where  such  complaint  states  two  grievances,  one  of  which  constitutes  a 
good  cause  of  action  in  favor  of  the  corporation  of  which  he  is  a  stock- 
holder, and  the  other  does  not,  and,  so  far  as  appears  on  the  face  of  the 
complaint,  the  two  grievances  were  independent  transactions  having  no 
connection  with  each  other,  and  there  is  no  allegation  that  they  were 
committed  in  pursuance  of  any  common  design  or  agreement,  such  griev- 
ances constitute  separate  causes  of  action  wiihin  the  meaning  of  the  Code 
of  Civil  Procedure  (§  484)  and  the  rules  of  pleading,  and  a  demurrer  to 
the  complaint  upon  the  ground  that  several  causes  of  action  are  improp- 
erly \mited  is  well  taken  and  should  be  sustained;  nor  are  the  defendants 
concluded  from  demurring  thereto  by  a  decision  of  the  *  Special  Term 
denying  a  motion  made  by  them  for  an  order  requiring  the  plaintiff  to 
separately  state  and  number  his  two  causes  of  action,  upon  the  ground 
that  there  was  but  one  cause  of  action.  Id, 

4.  S£ock7ioldei'*s  Demand  Tliat  Corporation  Bring  Action.  Where  such 
complaint  states  a  good  cause  of  action  in  favor  of  the  corporation  against 
the  other  defendants,  but  does  not  allege  that  a  demand  was  made  upon 
the  corporation  to  bring  and  prosecute  the  action  and  that  such  dcmafld 
was  refused,  it  fails  to  state  a  cause  of  action  in  plaintllT's  favor  unless  it 
contains  allegations  sufficient  to  relieve  him  from  making  such  applica- 
tion; and  where  an  examination  of  the  complaint  fails  to  disclose  any 
adequate  excuse  for  plaintiff's  failure  to  t:pply  to  the  corporation,  a 
demurrer  thereto  upon  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  ctiuse  of  action  in  favor  of  plaintiff  will  be  sustained.  Id. 

5.  Denial  SJiould  Be  Clear  and  Specific  —  Code  Civ.  Pro.  §  500.  A  denial 
contained  in  an  answer  of  all  the  allegations  contained  in  specified  folios 
of  a  complaint,  except  as  hereinafter  admitted,  is  not  good  pleading.  It 
should  not,  however,  be  treated  as  a  nullity  and  thereby  deprive  the 
defendant  of  his  right  to  trial  or  to  amend:  the  proper  remedy  is  by  a 
motion  to  have  the  answer  made  more  specific  and  certain,  fhompson 
V.  Witlkop.  117 

Demurrer  to  complaint  properly  overruled. 
See  Libel. 

Complaint  in  action  to  recover  for  injuries  caused  to  property  by 
negligent  use  of  explosives  in  blasting. 

See  Negliqekce,  7. 
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PLEDGE. 

Sale  of  securities  by  stockbrokers  without  notice  of  time  or  place: 
See  Conversion,  1,  3. 

POLICE. 

Retirement  for  disability  —  insufficiency  of  certiflcaie. 

See  New  York  (City  op),  1-8. 

Fnihire  to  administer  oath  to  a  witness  in  proceeding  to  remove 
policeman  —  waiver. 

See  Trial. 

POWEB& 

Power  of  attorney  authorizing  service  of  process  upon  state  insurance 
commissioner  —  eflfectivo  revocation  as  to  non-residents. 

See  Corporations,  2-4. 

PBACnOE. 

1.  Equity —  Wlten  Court,  upon  Denial  of  Equitable  Belief,  May  Retain 
Jurisdietian  and  Determine  Whether  Damoffea  Should  Be  Awarded.  A 
court  of  equity,  which  has  obtained  jurisdiction  of  an  action  brought 
by  a  landowner  to  restrain  the  continuance  of  a  nuisance,  and  for  dam- 
ages, alleged  to  be  caused  by  the  maintenance  and  operation  of  a  plant  for 
the  production  of  electric  light  and  power,  may  retain  the  case,  although 
it  is  found  that  the  nuisance  was  abated  at  the  time  of  the  trial  and  that  it 
was  improbable  that  any  would  be  created  in  the  future,  and  may  deter 
mine  whether  the  plaintiff  is  entitled  to  any  damages.  Miller  v.  Edison 
El.  III.  Co.  17 

2.  Right  to  Trial  bt/  Jury.  The  denial  of  equitable  relief  in  an  action 
brought  to  restrain  the  continuance  of  a  nuisance  and  to  recover  the 
damages  sustained,  does  not  make  the  action  triable,  as  of  right,  by  a 
jury.  Id. 

Application  of  particular  Code  provisions  to  common-law  arbitration  — 
waiver  of  oath  must  be  in  writing. 

See  Arbitrament  and  Award,  1,  2. 

Construction  of  complaint  upon  which  warrant  for  violation  of  Game 
Law  is  issued. 

See  Constitutional  Law,  3. 

Enforcement  of  creditors'  lien  against  insurance  moneys. 

^Jurisdiction,  1,  2. 
Remedy  for  irregular  service  of  summons  of  Justice's  Court 

See  Prohibition,  2. 

PBOBABLE  CAUSE. 

When  a  question  of  law  in  an  action  for  malicious  prosecution. 

See  Malicious  Prosecution. 

PROCESS. 

Irregular  service  of  summons. 

See  Prohibition,  2. 
Service  of  summons  on  infant  residing  out  of  state. 

See  Real  Property,  9. 

PBOHIBITION. 

1.  Writ  of  Prohibition.  A  writ  of  prohibition  will  not  be  allowed 
to  guard  against  a  future  apprehended  error  by  an  inferior  tribunal, 
when,  as  matter  of  fact,  siirh  iribunal  upon  diie  objootion  may  not  com- 
mit such  error  and  when,  if  it  does  commit  it,  the  aggrieved  party  may 
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be  fully  and  adequately  protected  by  ordinary  process  of  appeal  from,  or 
review  of,  its  action.     People  ex  rel.  Ballin  v.  Smith.  96 

2.  Same  —  When  WiU  Not  Issue  to  Restrain  Prosecutian  of  Action  in 
Justice* s  Court — Irregular  Service  of  Summons — Remedy .  A  justice  of 
the  peace  has  power  to  entertain  an  application  to  set  aside  the  service  of 
a  summons;  the  defendant  mav  specially  appear  and  state  the  facts  upon 
which  he  bases  his  claim  of  privilege  without  any  waiver  of  his  rights; 
if  in  a  proper  case  the  justice  refuses  to  set  aside  the  service  the  remedy 
is  by  an  appeal.  (Co(fe  Civ.  Pro.  §§  8053,  8057.)  The  nllowance,  there- 
fore, in  such  a  case  of  a  writ  of  prohibition  restraining  the  further  prose- 
cution of  the  action  constitutes  reversible  error,  and  an  order  granting 
the  writ  must  be  reversed.  Id, 

Writ  of — when  will  issue. 
See  Crimes,  1. 

PUBLIC  INSTBUCnON. 

Authority  of  superintendent  of.  to  establish  regulation  as  to  nae  of 
religious  dress  by  teachers. 
See  Schools,  1-3. 

TLAtLSLOADB. 

1.  Unlawful  Fhre  — Mistake  of  Law,  The  Railroad  Law  (L.  1890,  ch. 
565,  §  39,  amd.  L.  1892,  ch.  676),  inflicting  a  penaltv  for  exacting  an  unlaw- 
ful rate  of  fare  unless  the  "  overcharge  was  maae  through  inadvertence 
or  mistake  not  amounting  to  gross  negligence,"  contemplates  that  the 
mistake  relieving  the  corporation  from  the  penalty  may  l^  one  of  law  as 
well  as  one  of  lact;  and  where  there  is  shown  to  have  been  a  mistake 
by  the  corporation  in  the  corstruction  of  its  statutory  rights,  a  mistake, 
not  the  result  of  carelessness  in  being  advised  upon  the  subject,  but  an 
honest  mistake,  such  as  would  govern  the  conduct  of  an  ordinarily  pru- 
dent person  honestly  desiring  to  act  within  his  rights,  the  corporation  is 
exempt  from  the  penalty.     Goodspeed  v.  Itliaca  Street  Ry.  Co.  851 

2.  Street  Railroads  —  Penalty  for  Excessive  Charge  by  Street  Railway 
Company—  When  Company  Owrcoming  Certain  Grade  Not  Liable  for  Pen- 
alty. A  street  railroad  company  having  a  railroad  which  overcomes  in  its 
route  an  elevation  exceeding  300  feet  to  the  mile,  within  a  distance  of  two 
miles,  is  not  liable  for  the  penalty  imposed  by  section  89  of  the  Railroad 
Law  (L.  1890,  oh.  565)  for  charging  and  collecting  a  fare  of  ten  cents  for 
a  continuous  ride  over  its  road  where  the  company,  acting  in  good  faith 
and  laboring  under  an  honest  mistake  of  law,  which  was  not  the  result  of 
carelessness  in  being  advised  as  to  its  rights,  construed  the  statute  (Railroad 
Law,  §  87)  as  comprehending  within  its  operation  a  street  railroad  corpo- 
ration, since  section  89  of  the  Railroad  Law,  assuming  its  applicability  to 
a  street  railroad  corporation,  may  be  read  as  including  within  its  exemp- 
tion from  the  penalty  cases  of  mistakes  in  law  as  well  as  mistakes  in  fact. 

Id. 

Elevated — action  against,  for  damages  to  easements  of  abutting  prop* 
erty. 

See  Easements,  1-4. 

No  immunity  from  liability  for  acts  of  servant  because  he  is  also  a  pub- 
lic officer. 

See  Negligence,  2,  8. 

Street  —  contributory  negligence  of  person  injured  by  car  while  cross- 
ing street. 

See  N£aLiGE:<cE,  o,  G 
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Liability  for  personal  injuries  arising  from  defective  walk  at  crossing. 

See  Negligence.  10. 

Liability  for  unintentional  encroachment  on  lands  adjoining  right  of 
way. 

See  Trebpabs. 

BEAL  PBOPEBTY. 

1.  Tennntcy  by  Curtesy.  An  estate  by  the  curtesy  does  not  attach  to 
propertjr  conveyed  to  a  wife  subject  to  the  use  and  occupation  of  another 
during  life,  where  she  was  never  in  actual  possession  of  the  property  and 
she  died  before  the  termination  of  the  life  estate.     Collins  v.  Russell,      74 

2.  Highways  —  Presumption  as  to  Ownei^Mp  of  Fee  of  Roadbed.  While  it 
is  the  general  rule  that  the  fee  of  the  soil  of  a  highway  is  presumed  to 
belong  to  the  adjoining  owners,  and  that  a  person  holding  land  bounded 
by  ahigtiway  \a  pi  ima  facie  the  owner  to  the  center  of  the  highway  sub- 
ject to  the  easement  of  the  public  to  the  right  of  way,  such  presumption 
may  be  rebutted  by  an  express  provision  in  the  deed  to  such  owner  to 
the  effect  that  the  fee  to  the  highway  was  not  intended  to  be  conveyed, 
or  by  the  use  of  such  words  as  necessarily  exclude  the  highway  from  the 
description  of  the  premises  conveyed;  but  where  there  is  ambiguity  with 
reference  to  the  description  or  to  the  commencing  point,  or  where  there  is 
doubt  with  reference  to  the  intent  of  the  srrantor,  the  presumption  that 
the  fee  was  intended  to  pass  will  prevail;  for  in  such  case  the  construc- 
tion must  be  that  most  favorable  to  the  grantee.  Va^i  Winkle  v.  Van 
Winkle,  193 

8.  Partition  —  Effect  of  Recitals  in  Deeds  Partitioning  Lands  under  Agree- 
ment upon  Question  Whether  Title  to  Center  of  Highway  W^is  Conveyed  or 
Not.  Where  land  sought  to  be  partitioned  in  an  action  in  the  Supreme 
Court  was  formerly  the  bed  of  a  road,  or  public  highway,  running 
through  lands  formerly  owned  by  a  common  ancestor  of  parties  .to  the 
action,  claiming  under  certain  ancient  deeds,  and  which  highway  was 
discontinued  by  acts  of  the  legislature  long  after  the  execution  or  such 
deeds,  so  that  the  fee  to  the  roadbed  reverted  to  the  then  owneis  of  the 
adjoining  lands  unless  the  title  thereto  hud  been  reserved  by  such  deeds, 
and  it  appears  from  recitals  therein  that  such  deeds  were  executed  by 
the  heirs  of  the  common  ancestor  under  an  agreement  to  partition  all  of 
the  real  estate  of  such  ancestor  among  themselves,  and  that  such  parti- 
tion had  reference  to  all  the  lands  of  such  ancestor  bounded  upon  such 
public  highway,  it  must  be  held  that  such  heirs  intended  that  such  par- 
tition should  have  the  same  force  and  effect  as  if  made  in  court;  and  that 
they  designed  to  divide  among  themselves  all  of  the  lands  belonging  to 
their  ancestor,  including  the  fee  to  the  roadbed  in  question,  where  the  lat- 
ter was  not  reserved  by  express  provisions  in  such  deeds,  or  by  use  of  words 
necessarily  excluding  it  from  the  description  of  the  lands  conveyed.     Id. 

4.  Deeds — Boundaries  and  Description  of  Tjcmd  Abutting  on  a  Street  or 
Highway —  When  Title  to  Center  of  t^treet,  or  Highway,  Is  Conveyed. 
Wiiere  a  line  runs  to  a  stake  or  to  a  mark  upon  a  fence  or  a  tree  upon 
the  side  of  a  highway,  and  thence  along  the  highway,  the  stake,  mark 
or  tree  will  be  deemed  to  indicate  the  place  of  the  line  and  not  the  end 
thereof,  by  reason  of  the  difficulty  of  maintaining  a  visible  object  mark- 
ing the  corner  in  the  roadbed  of  a  highway,  thus  vesting  the  title  to  the 
center  of  the  street,  or  highway,  in  the  grantee.  Id, 

5.  Same.  Where  a  deed  gives  the  boundaries  of  land  conveyed  by 
courses  and  distances,  without  mentioninix  a  street  by  which  the  same  is 
bounded  on  one  side,  and  it  appears  that  the  distance  given  does  in  fact 
carry  the  boundary  to  the  street  and  iilong  it.  it  is  the  same  as  though  the 
boundary  were  describeil  as  running  to  the  street  and  along  the  same, 
thus  extending  the  title  to  the  center.  Id» 
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6.  Will —  Construction  of  Clauses  Creating  Trusts  for  Benefit  of  Children 
— When  Power  to  Partition  and  Allot  Real  Estate,  Given  to  Trustee,  Involves 
Power  to  Sell.  Where  a  testator,  after  bequeathing  an  annuity  and  several 
legncies,  charging  thera  upon  his  realty  if  tlie  personalty  should  be  insuffi- 
cient, gave  the  rest  of  his  estate,  real  and  personal,  to  his  executors  in 
trust,  directing  them  to  sell  the  realty  and  convert  it  into  personalt}',  aud 
to  divide  the  net  estate  into  eight  equal  shares  and  pay  the  income  of  one 
thereof  to  each  of  his  eight  children  during  minority,  and  upon  each  child 
attaining  majority  to  pay  over  to  such  child  his  or  her  share,  and  further 
provided  that  whenever  any  child  should  attain  lawful  age  or  die  under 
lawful  age,  to  make  partition  of  his  real  estate  and  allot  and  set  apart 
to  each  child  attaining  lawful  age,  or  to  the  heirs  of  a  child  dying 
under  lawful  age.  his  or  her  share  of  the  real  estate;  and  by  a  subsequent 
codicil  testator  revoked  the  provision  authorizing  the  sale  of  all  ^is 
real  estnte  and  directed  his  executors  to  sell  three  parcels  only,  and  use 
the  proceeds  thereof  to  pay  the  mortgages  on  the  remainder,  expressly 
stating  that  he  did  not  intenll  to  alter  the  beneficial  interests  of  his  children 
in  the  land  or  the  trusts  established  for  their  benefit,  but  ratifying  and  con- 
firming the  same,  so  that  the  executors  still  hnd  the  power  to  make  parti- 
tion of  the  real  estate  and  allot  the  same  among  the  testator's  children  or 
their  heirs,  as  originally  provided,  such  power  to  partition  necessarily  car- 
ries with  it  the  power  to  sell,  where  the  real  estate  is  so  situated  that  actual 
partition  cannot  be  had,  and  the  power  given  to  the  executors  devolves 
upon  the  court  if,  for  any  reason,  they  are  disqualified  or  refuse  to  act. 
O'Dona^fhue  v.  Smith.  365 

7.  Same  —  Action  to  Partition  and  Sell  Real  Estate  After  Some  of  tJie 
Cestui  Que  Trusient  Have  Become  of  Age  —  Po^mr  of  Court — W^ien  Judg- 
ment Tlierein  Is  Pes  Adjudicata  Against  Parties  TJiereto.  Where  an  action 
for  the  partition  and  sale  of  testator's  real  estate  was  instituted  ten  years 
after  his  death  by  the  eldest  of  his  children  who  was  also  one  of  his 
executors,  one  of  the  other  children  having  died  and  four  of  them  having 
become  of  age  and  desiring  their  shares  of  the  estates  paid  over  to  them, 
and  the  trust,  as  to  them,  terminated,  such  children  and  the  widow  being 
made  parties  to  the  action,  the  infant  defendants  appearing  by  their  guard- 
ians (pi  litem,  who  put  in  the  usual  answer  submitting  their  rights  and 
interests  to  the  protection  of  the  court,  the  judgment  of  partition  and  sale 
rendered  in  such  action  is  res  adjudicata  and  a  bar  to  an  action  of 
ejectment  afterward  brought  by  such  infant  defendants  to  recover  their 
proportionate  shares  of  testator's  real  estate,  since  the  court  was  required 
to  examine  the  provisions  of  testator's  will  and  determine  whether  or  not  a 
sale  of  his  real  estate  was  prohibited  or  longer  postponed,  and  having 
determined  those  questions  in  the  negative,  it  had  the  power  to  order 
judgment  in  accordance  therewith;  if  the  court  erred  in  such  determina- 
tion the  error  could  have  been  corrected  by  an  appeal,  but  when  this  was 
not  done,  such  judgment  became  final  aud  conclusive  upon  the  parties, 
and  cannot,  in  the  absence  of  fraud,  be  questioned  collaterally.  Id. 

8.  Same —  W lien  Judgment  of  Sale  in  Such  Action  of  Partition  Is  Not 
in  Contravention  of  Provisions  of  Will.  The  contention,  that  the  judg- 
ment of  sale  in  such  action  of  partition  is  void  because  it  violates  the 
provisions  of  the  statute  prohibiting  the  sjile  of  the  real  estate  of  infants 
in  contravention  of  a  will  or  deed  under  which  their  estate  is  created, 
is  untenable,  since  the  statute  has  no  application  where  there  are  adult 
tenants  in  common  who  have  an  immediate  right  to  the  possession  of 
their  share;  if  all  the  tenants  in  common  derive  their  estate  through 
the  same  will  or  deed,  and  if,  under  the  instrument,  when  one  becomes 
of  age  he  is  entitled  to  have  his  share,  he  may  maintain  partition  and 
have  a  sale,  if  necessary,  for  it  no  longer  would  be  in  contravention  of 
the  instrument,  but  in  accordance  with  its  provisions,  giving  to  him  the 
immediate  right  to  possess  his  share.  Id, 


654  IOT)EX. 

BBAL  PBOPBBTY—  Continued. 

9.  Same  — Service  of  Summons  on  Infant  Benditw  Oat  of  t/ie  State— ^ 
When  Regular  Under  tJie  Statute  in  Force  in  1869  {Code  Pro.  g  448  and  2 
R,  S,  Part  3,  Oh.  6,  Tit.  3,  §  12).  Where  the  suitutes  relating  to  actions 
in  partition  in  force  in  1869  (Code  Pro.  §  448,  and  2  R.  S.  part  3.  ch.  5,  tit. 
8,  §  12)  provided  tlmt  if  any  of  the  parties  were  unknown  or  if  either  of 
the  known  parties  were  minors  or  of  full  age  residing  out  of  the  state, 
service  could  be  made  by  publication,  or  instead  thereof,  with  respect  to 
any  known  absent  partjr,  the  petition  and  notice  (under  the  C -ode,  sum 
mons  and  complaint)  might  be  served  personally  out  of  this  state,  forty 
days  previous  to  its  presentation,  without  pubh'shin^  the  same,  the  due 
and  timely  service  of  the  summons  in  an  action  of  partition  commenced  in 
1869  upon  an  infant  defendant  and  on  the  p.  rson  with  whom  such  infant 
was  temporarily  residing  out  of  the  state,  was  regular  and  gave  the  court 
jurisdiction  of  such  infant,  especially  where  her  mother,  with  whom  she 
resided  when  at  home  within  this  state,  thereafter  petitioned,  as  the  next 
friend  of  such  infant,  to  be  appointed  her  guardian  ad  litem,  and  was 
regularly  appointed  such  guardian  and  appeared  in  the  action  by  an  attor- 
ney who  interposed  the  usual  answer  submitting  the  rights  and  interests 
of  such  infant  to  the  protection  of  the  court;  the  fact  that  the  original 
affidavit  of  the  service  of  the  summons  was  defective  b}'  reason  of  the 
omission  of  the  jurat  of  the  commissioner  of  deeds  before  whom  it  was 
taken  is  immaterial  where  it  was  subsequently  cured  by  another  affidavit 
which,  under  an  order  of  the  court,  was  filed  nunc  pro  tunc  as  of  the  date 
of  the  first  affidavit.  Id. 

10.  EseJieat  —  Failure  to  File  Declaration  of  Citizenship  by  Alien 
Heir.  Under  section  4  of  chapter  115  of  the  Laws  of  1845  (amd.  L.  1874, 
ch.  261;  L.  1875,  ch.  38)  an  alien  inheriting  real  estate  from  a  citizen 
could  hold  it  as  against  the  state  only  by  making  and  filing  a  deposi- 
tion or  affirmation  of  his  intention  to  become  a  citizen,  as  required  by  the 
first  section  of  the  act.  A  failure  to  file  such  declaration  rendered  his 
title  liable  to  forfeiture  during  life  by  the  state  in  proceedinps  to  be  taken 
for  that  purpose:  upon  his  death  without  having  filed  such  declaration,  the 
fact  that  the  state  failed  in  his  lifetime  to  take  such  proceedings  did  not 
constitute  a  waiver  or  loss  of  its  rights  and  permit  him  to  transmit  his 
title  by  inheritance  to  a  citizen  heir;  but  his  death  ijao  facto  worked  an 
immediate  escheat  to  the  state,  no  proceedings  on  its  part  having  been 
necessary  to  effect  it,  and,  therefore,  in  the  absence  of  any  legislation 
authorizing  it,  the  title  of  such  heir  cannot  be  successfully  mamtained 
as  against  the  state,  in  a  subsequent  partition  action  in  which  it  asserts 
its  rights.    McCoi^mack  v.  Coddington.  467 

11.  Insufficiency  of  hlaiatcs  Relied  upon  as  Waiting  Right  of  Esclteat 
—  L.  1S77,  Ch.  Ill;  /..  1893.  Ch.  207;  1  R.  S.  754,  §  22.  Subsequent 
legislation  claimed  to  have  waived  such  defect  in  title  or  to  have  per- 
fected title  in  such  heir,  cannot  be  so  regarded:  1,  Chapter  ill  of  the 
Laws  of  1877  assumes  to  relieve  from  question  or  impeachment  a  right, 
title  or  interest  which  has  been  **  acquired  "  by  a  citizen  —  the  title  in  this 
case  having  reverted  to  the  state,  nothing  was  acquired  by  the  heir.  2. 
Cliapter  207  of  the  Laws  of  1893,  passed  after  the  death  of  such  alien, 
while  broad  enough  in  its  language  to  justify  the  contention,  relates  to 
cases  arising  after  its  passage,  and  not  to  that  of  an  alien  dying  before 
it  took  effect;  if  given  a  retroactive  effect  it  would  be  unconstitutional, 
not  purporting  to  have  been  passed  by  the  two -thirds  vote  necessary  to 
divest  the  state  of  its  title.  (Const,  art.  3,  §  20.)  3.  The  Revised  Stat- 
utes (I  R.  S.  754,  ^  22).  providing  that  no  person  capable  of  inheriting 
shall  be  precluded  therefrom  by  reason  of  the  alienism  of  any  ancestor, 
would  cure  the  trouble  arising  from  the  alienism  of  an  intermediate  link 
in  the  chain  of  pedigree  if  the  alien  in  question  had  been  otherwise  capa- 
ble of  transmitting  title.  Id, 
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12.  Statutes  of  Descent  Require  Anee§tor  to  Be  Possessed  of  Some  Inherit- 
able Title.  The  fact  that  the  Statutes  of  Descent  expressly  qualified  and 
entitled  the  heir  to  inherit  from  such  alien  is  immaterial  for  the  reason 
that  there  was  no  interest  to  inherit.  Those  statutes  require  not  only  a 
person  capable  of  inheriting,  but  also  an  ancestor  possessed  of  some  title 
which  is  the  subject  of  transmission  at  the  time  of  his  death.  Id. 

18.  Aliens —  WJien  Cannot  Inherit,    Lands  in  this  state  inherited  in 

1876  by  a  non-resid^p  alien  from  a  naturalized  citizen,  who  took  by  pur- 
chase, coiild  not  be  inherited  in  1888  from  such  non-resident  alien  oy  his 
descendant  who  was  also  a  non-resident  alien.     Stewart  v.  Russell.        601 

Easements,  although  reserved,  pass  with  conveyance  of  freehold  — 
effect  of  reservation  is  to  make  grantee  the  trustee  of  moneys  received  for 
subsequent  conveyance  —  grantee  alone  can  sue  for  damages  or  execute 
release. 

>&«  Easements,  1-4. 

Construction  of  reservoir  upon  land  before  condemnation  proceedings 
are  had  constitutes  a  trespass  —  measure  of  compensation. 
See  Eminent  Domain,  1-3. 

Right  of  wife  of  mortgagor  to  redeem  land  sold  in  foreclosure  action  to 
which  she  was  not  a  party  —  measure  of  relief. 

See  Mortgage,  2-4. 

Injury  to  enjoyment  and  occupation  of  leased  premises  —  tenant,  not 
landlord,  may  recover  damages. 

See  Nuisance. 
Liability  for  result  of  unintentional  encroachment. 

See  Trespass. 

Action  to  recover  for  false  representations  made  to  induce  purchase  of 
real  property. 

See  Vendor  and  Purchaser,  1-3. 

BE3  ADJT7DICATA. 

Failure  to  deliver  installments  of  goods  sold,  as  agreed,  a  breach  of 
entire  contract  —  damages  recoverable' in  one,  not  successive  actions. 

See  Estoppel. 

When  judgment  in  action  of  partition  is  res  adjudicata  as  to  parties 
thereto. 

Ses  Heal  Property,  7. 

JEtEVISED  STATUTES. 

1.  IRS.  754,  §  22  —  Insuffleieney  of  Statutes  Rdied  upon  as  Waiving 
Right  of  Escheat.  Subsequent  legislation  claimed  to  have  waived  a 
defect  in  title  arising  from  the  failure  of  an  alien  inheriting  real  estate  to 
make  affirmation  of  his  intention  to  become  a  citizen,  or  to  liave  perfected 
title  in  his  heir,  cannot  be  so  regarded:    1.  Chapter  111  of  the  Laws  of 

1877  assumes  to  relieve  from  question  or  impeachment  a  right,  title 
or  interest  which  has  been  "acquired"  by  a  citizen  —  the  title  in  this 
case  having  reverted  to  the  state,  nothing  was  acquired  by  the  heir. 
2.  Chapter  207  of  the  L:iws  of  1893,  passed  after  the  death  of  such  alien, 
wliile  broad  enough  in  its  languago  to  justify  the  contention,  relates  (o 
cases  arisinof  after  its  passage,  and  not  to  that  of  an  alien  dying  before  it 
took  efTccl;  if  given  a  retroactive  effect  it  would  be  unconstitutional,  not 
purporting  to  htive  been  passed  by  the  two-thirds  vote  necessary  to  divest 
the  state  of  its  title.  (Const,  art.  3,  §  20.)  3.  The  Revised  Statutes 
(1  R.  S.  754,  §  22),  providing  that  no  person  capable  of  inheriting  shall 
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be  precluded  therefrom  by  reason  of  the  alienism  of  any  ancestor,  would 
cure  the  trouble  arising  from  the  alienism  of  an  intermediate  link  in  the 
chain  of  pedigree  if  the  alten  in  question  had  been  otherwise  capable  of 
transmitting  title.     McCm^nuick  v.  Coddington,  467 

2.  2  R.  S.  319,  g  12  —  Service  of  Sumtnons  on  Lifant  Bending  Out  of 
the  State— 'W/ien Regular  Under  the  Statute  in  Force  in  1869.  Where  the 
statutes  relating  to  actions  in  partition  in  force  in  1869  (Code  Pro.  §  448, 
and  2  R.  S.  part  3,  ch.  5,  tit.  8,  §  12)  provided  that^  any  of  the  parties 
were  unknown  or  if  either  of  the  known  parties  were  minors  or  of  full 
age  residing  out  of  the  state,  service  could  bo  made  by  publication,  or 
inste^id  thereof,  with  respect  to  any  known  absent  party,  the  petition  and 
notice  (under  the  Code,  summons  and  complaint)  might  be  served  per- 
sonally out  of  this  state,  forty  days  previous  to  its  presentation,  without 
publishing  the  same,  the  due  and  timely  service  of  the  summons  in  an 
action  of  partition  commenced  in  1860  upon  an  infant  defendant  and  on 
the  person  with  whom  such  infant  was  temporarily  residing  out  of  the 
state,  was  regular  and  gave  the  court  jurisdiction  of  such  infant,  especially 
where  her  mother,  with  whom  she  resided  when  at  home  within  this  state, 
thereafter  petitioned,  as  the  next  friend  of  such  infant,  to  be  appointed  her 
guardian  oaI  litem,  and  was  regularly  appointed  such  guardian  and 
appeared  in  the  action  by  an  attorney,  who  interposed  the  usual  answer 
submitting  the  rights  and  interests  o?  such  infant  to  the  protection  of  the 
court;  the  fact  that  the  original  affidavit  of  the  service  of  the  summons 
was  defective  by  reason  of  the  omission  of  the  jurat  of  the  commissioner 
of  deeds  before  whom  it  was  taken  is  immaterial  where  it  was  subse- 
quently cured  by  another  affidavit  which,  under  an  order  of  the  court, 
was  filed  nunc  pro  tunc  as  of  the  date  of  the  first  aflSdavit.  O'Donaghue 
V.  Smith.  865 

SALE. 

Of  goods  in  bond  —  when  vendee  entitled  to  duty  refunded  thereon. 

See  Contract,  1. 

Contract  of  —  waiver. 
See  Contract,  2. 

Contract  of  —  provision  that  additional  sums  should  be  paid  on  favor- 
able test  of  article. 
See  Contract,  6. 

Failure  to  deliver  inst^illments  as  agreed  a  breach  of  entire  contract. 
See  Estoppel. 

SCHOOLS. 

1.  Authoriti/  of  Sujyerintendent  of  Public  Imtruction  to  Regulate  Man- 
agement.  While  under  the  Consolidated  School  Law  (L.  1894,  ch.  556) 
the  state  superintendent  of  public  instruction  had  no  express  authority 
to  establish  regulations  as  to  the  management  of  the  public  schools,  such 
authority  was  clearly  imi)lied  therein,  the  validity  of  snch  regulations 
depending  upon  whether  or  not  they  were  reasonable,  were  consonant 
with  the  general  purpose  of  the  statute  and  were  not  inconsistent  with 
the  laws  and  policy  of  the  state.     O'Connor  v.  Ilejidrick.  421 

2.  R^'g Illation  as  to  Use  of  Religious  Dress  by  TeacJiers.  A  regulation 
establislied  by  such  superintendent  i)rohibiting  teachers  in  public  schools 
from  wearing  a  distinctly  religious  gart)  while  engaged  in  the  work  of 
teaching  therein,  is  a  reasoiinble  antl  valid  exercise  of  the  power  con- 
ferred upon  him,  not  because  the  wearers  of  such  apparel  should  be 
excluded  from  teaching  in  the  public  schools  on  account  of  their  religious 
convictions  or  membership  in  religious  onicrs,  since,  if  otherwise  quali- 
fied and  by  their  acts  as  teachers  they  do  not  promote  any  denominational 
doctrine  or  tend,  llicn^  i^  no  ronson.  Tnornlly  or  legally,  why  they  should 
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be  disqualified,  but  because  the  influence  of  such  apparel  is  distinctly  sec- 
tari£tn,  even  if  the  wearing  of  it  does  not  amount  to  the  teadiing  of 
denominational  doctrine,  and  the  prohibition  is  in  accord  with  the  public 
policy  of  the  state  as  declared  in  the  Constitution  (Const,  art.  9,  §  4),  for- 
bidding the  use  of  the  property  or  credit  of  the  state  in  aid  of  sectarian 
influences.  Id, 

8.  BefuMl  to  Comply  mth  Regulation  Forfeits  Salary.  A  refusal  by 
teachers  employed  in  a  public  school  to  comply  with  such  regulation 
after  notification  thereof,  forfeits  their  right  to  further  compensation 
under  their  contract  of  employment,  since  one  of  the  implied  obligations 
of  such  contract  is  to  obey  all  reasonable  regulations  as  to  the  manage- 
ment of  the  school  made  by  the  superintendent,  and,  therefore,  a  contention 
that  he  had  no  power  to  annul  it  is  without  force.  Id. 

SEBVICE. 

Irregular  service  of  summons — remedy. 
See  pROHtBrnoN,  2. 

Of  summons  on  infant  residing  out  of  state. 
See  Real  Property,  9. 

SBBVICES. 

Action  for. 

See  Appeal,  2. 

SESSION  LAWS. 

1.  1845,  Ch.  115  — Escheat --Failure  to  File  Deela/ratum  of  Citizenship  by 
Alien.  Heir.  Under  section  4  of  chapter  115  of  the  Laws  of  1845  (am<l 
L.  1874,  ch.  261;  L.  1875,  ch.  88)  an  alien  inheriting  real  estate  from  a 
citizen  could  bold  it  as  against  the  state  only  by  making  and  filing  a 
deposition  or  affirmation  of  his  intention  to  become  a  citizen,  as  required 
b^  the  first  section  of  the  act.  A  failure  to  file  such  declaration  rendered 
his  title  liable  to  forfeiture  during  life  by  the  state  in  proceedings  to  be 
taken  for  that  purpose;  upon  his  death  without  having  filed  such  declara- 
tion, the  fact  that  the  state  failed  in  his  lifetime  to  take  such  proceedings 
did  not  constitute  a  waiver  or  loss  of  its  rights  and  permit  him  to  transmit 
his  title  by  inheritance  to  a  citizen  heir;  but  his  death  ipso  facto  worked 
an  immediate  escheat  to  the  state,  no  proceedings  on  its  part  having 
been  necessarv  to  effect  it,  and.  therefore,  in  the  absence  of  any  legisla- 
tion authorizmg  it,  the  title  of  such  heir  cannot  be  successfully  main- 
tained as  against  the  state,  in  a  subsequent  partition  action  in  which  it 
asserts  its  rights.    MeCormaek  v.  Codd%ngton.  467 

1874,  Ch.  261.     See  par.  1,  this  title. 

1875,  Ch.  88.    See  par.  1,  this  title. 

2.  1875,  Ch.  ICl  —  Villages  —  Water  Works  —  Beserwir  Constructed  upon 
Land  Before  Condemnation  Proceedings  Are  Had  and  Compensation  Awarded 
to  Owner,  Constitutes  a  Trespass.  Wliere  the  authorities  of  a  village,  not 
onlv  without  the  consent  of  the  owner,  but  against  his  express  command 
and,  remonstrance,  entered  upon  his  lands  and  constructed  thereon  an  intake 
or  reservoir  for  the  villa^je  water  works  and  laid  pipes  for  conducting 
water  to  and  from  the  reservoir,  before  instituting  condemnation  proceed- 
ings, such  entry  and  invasion  is  clearly  tortious,  the  village  and  its  agents 
bemg  mere  trespassers,  notwithstanding  a  survey  had  l^en  made  and  a 
map  of  the  land  and  water  rights  proposed  to  be  taken  had  been  filed 
under  the  statute  then  in  force  (L.  1875,  ch.  181.  §  5,  as  arad.  by  L.  1885, 
ch.  211  and  L.  1895,  ch.  388);  since  the  mere  making  and  filing  of  the  map 
did  not  empower  the  village  to  take  possession  of  the  premises  described 
therein  and  erect  a  water  plant  thereon;  it  is  only  after  condemnation 
proceedings  have  been  had  and  confirmed  by  the  Supreme  Court  and  the 

42 
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compensation  awarded  to  the  landowner  has  been  paid  or  deposited  in 
court,  that  the  village  becomes  entitled  to  take  and  hold  the  property  (L. 
1875,  ch.  181,  §  6,  subd.  8,  as  amd.  by  L.  1885,  ch.  211);  the  only  entry 
which  the  statute  authorizes  to  be  made  before  condemnation  is  **  for  the 
purpose  of  making  surveys  and  to  agree  with  the  owner"  as  to  the 
amount  of  compensation.  (L.  1875,  ch.  181,  §  4,  as  amd.  by  L.  1885,  ch. 
211  and  L.  1895,  ch.  383.)     Village  of  8t.  Johnsmlle  v.  SmWi.  341 

3.  1877,  6' A.  Ill  —  iMufflcienev  of  Statutes  Rdied  upon  as  Waiting 
Right  €f  Escheat ^L.  1877.  Oh.  Ill;  X.  1893,  Gti.  207;  1  R.  S.  754,  §  22. 
Subsequent  legislation  claimed  to  have  waived  a  defect  in  title  arising 
from  the  failure  of  an  alien  inheriting  real  estate  to  make  affirmation  of 
his  intention  to  become  a  citizen,  or  to  have  perfected  title  in  his  heir, 
cannot  be  so  regarded:  1.  Chapter  111  of  the  Laws  of  1877  assumes  to 
relieve  from  question  or  impeachment  a  rij^ht,  title  or  interest  which  has 
been  "acquired"  by  a  citizen  —  the  title  in  this  case  having  reverted  to 
the  state,  nothing  was  acquired  by  the  heir.  2.  Chapter  207  of  the  Laws 
of  1893,  passed  after  the  death  of  such  alien,  while  broad  enough  in  its 
language  to  justify  the  contention,  relates  to  cases  arising  after  its  pas- 
sage, and  not  to  that  of  an  alien  dying  before  it  took  cf^ct:  if  given  a 
retroactive  effect  it  would  be  unconstitutional,  not  purporting  to  have 
been  passed  by  the  two-thirds  vote  necessary  to  divest  the  state  of  its 
title.  (Const,  art.  8,  J^  20.)  3.  The  Revised  Statutes  (1  R.  S.  754,  §  22), 
providing  that  no  person  capable  of  inheriting  shall  be  precluded  there- 
from by  reason  of  the  alienism  of  any  ancestor,  would  cure  the  trouble 
arising  from  the  alienism  of  an  intermediate  link  in  the  chain  of  pedigree 
if  the  alien  in  question  had  been  otherwise  capable  of  transmitting  title. 
McCormaek  v.  Coddington.  467 

4.  1882,  Ch.  86  —  New  York  Produce  Exchange  —  Beneficiaries'  Inter- 
est in  Gratuity  Fund  Assignable  as  Security  for  Sums  Advanced  to  Bay 
Dues  and  Asssessment-s.  Under  a  by-law  of  the  New  York  Produce 
Exchange,  relating  to  the  gratuity  fund  established  pursuant  to  chapter 
36  of  the  Laws  of  1882,  which  provided  that  "  Nothing  herein  contained 
shall  be  construed  as  constituting  any  estate  in  esse  which  can  be  mort- 
gaged or  pledged  for  the  payment  of  any  debts;  but  it  shall  be  construed 
as  the  solemn  agreement  of  every  subscribing  member  of  the  New  York 
Produce  Exchange  to  make  a  gift  to  the  family  of  each  deceased  member, 
and  of  the  exchange  to  collect  and  pay  over  to  the  family  the  said  gift." 
while  the  interest  of  beneficiaries  \n  such  fund  cannot  be  assigned  in  pay- 
ment or  to  secure  the  payment  of  r.  debt  hnving  no  relation  to  such  fund  and 
in  nowise  incurred  for  the  purpose  of  keeping  alive  their  interests  in  the 
fund,  it  is  assignable,  however,  as  security  for  the  repayment  of  such  moneys 
as  may  be  paid  by  another  to  keep  alive  such  interests,  and  without  which 
they  must  have  been  absolutely  destroyed.     Holmes  v.  Seaman.  486 

1885,  Ch.  211.     See  par.  2,  this  title. 

5.  1887,  Ch.  584—  Oysters—  Act  Relating  to  Cultimtion  of  SheU-fish^ 
Conditions  of  Grant  Precedent,  Not  Subsequent.  The  grantee  of  a  per- 
petual franchise  in  oyster  grounds  pursuant  to  chapter  584  of  the  Laws 
of  1887  acquires  the  exclusive  right  to  the  oysters  planted  thereon  only 
when  ho  performs  and  continues  to  perform  the  statutory  conditions  of 
the  grant:  1.  lie  must  mark  out  the  land  proposed  to  be  used  and  must 
continue  to  keep  it  so  marked.  ??.  He  must  actually  plant  or  cultivate 
oysters  thereon.  These  conditions  are  not  subsequent  so  as  to  require 
affirmative  action  by  the  state  to  enforce  a  forfeiture  in  case  of  non-per- 
formance, but  are  precedent,  and  in  such  a  case  the  franchise  reverts  and 
the  rights  of  the  grantee  cease.     Vroom  v.  Tilly.  168 

6.  1890,  Ch.  564  —  Stock  Corporation  Law — Reduction  of  Capital  Stock 
While  Comimny  In  in  ])ef<ntU  of  DimdemU  on  Preferred  Stock — Rights 
of  Preferred  SiockJiolders.     The  fact  that  a  corporation,  having  failed  to 
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pay  any  dividends  on  its  prefened  stock  for  three  years,  reduced  its 
capital  stock  under  the  statute  (Stock  Corporation  Law  [L.  1890,  ch.  564], 
§  44,  as  amd.  by  L.  1892,  ch.  688),  giving  to  its  stockholders  their  pro- 
portionate number  of  shares  in  exchange  for  their  former  holdings,  does 
not  affect  the  rights  of  the  preferred  stockholders  as  to  previous  arrears 
of  dividends;  las  a  result  of  such  reduction,  the  preferred  stockholders 
have  a  less  number  of  shares,  but,  as  between  themselves  and  the  other 
stockholders,  they  are  still  creditors  for  the  arrears  of  dividends  due  from 
the  company  on  the  shares  of  preferred  stock  which  they  had  previously 
held,  and  are  entitled  to  be  paid  such  arrears,  with  the  stipulated  interest 
thereon,  before  any  of  the  surplus  profits  can  be  appropriated  to  a 
dividend  upon  the  common  stock.     Roberta  v.  Roberts-  Wieks  Co.  267 

7.  1890,  Ch.  565  —  Railroad  Laio  —  Unlawful  Fare  —  Mistake  of  Law. 
The  Riilroad  Law  (L.  1890,  ch.  565,  §  39,  amd.  L.  1892,  ch.  676),  inflicting 
a  penalty  for  exacting  an  unlawful  rate  of  fare  imless  the  ''overcharge 
was  made  through  inadvertence  or  mistake  not  amounting  to  gross  negli- 
gence," contemplates  that  the  mistake  relieving  the  corporation  from  the 
penalty  may  be  one  of  law  as  well  as  one  of  fact;  and  where  there  is 
shown' to  have  been  a  mistake  by  the  corporation  in  the  construction  of  its 
statutory  rights,  a  mistake,  not  the  result  of  carelessness  in  being  advised 
upon  the  subject,  but  an  honest  mistake,  such  as  would  govern  the  con- 
duct of  an  ordinarily  prudent  person  honestly  desiring  to  act  within  his 
rights,  the  corporation  is  exempt  from  the  penalty.  Good»peed  v.  Itfiaea 
Street  Ry.  Co.  351 

8.  Street  Railroads  —  Penalty  for  Excessive  Charge  by  Street  Railway 
Company —  Wlien  Company  Onercoming  Certain  Grade  I^ot  Liable  for 
Penalty.  A  street  railroad  comj>any  having  a  railroad  which  overcomes 
in  its  route  an  elevation  exceeding  kOO  feet  to  the  mile,  within  a  distance 
of  two  miles,  is  not  liable  for  the  penalty  imposed  by  section  39  of  the 
Railroad  Law  (L.  1890,  ch.  565)  for  charging  and  collecting  a  fare  of  ten 
cents  for  a  continuous  ride  over  its  road  where  the  comi)any,  acting  in 
good  faith  and  laboring  under  an  honest  mistake  of  law^,  which  was  not 
the  result  of  carelessness  in  being  advised  as  to  its  rights,  construed  the 
statute  (Railroad  Law.  §  37)  as  comprehending  within  its  operation  a 
street  railroad  corporation,  since  section  89  of  the  Railroad  Law,  assuming 
its  applicability  to  a  street  railroad  corporation,  may  be  read  as  including 
within  its  exemption  from  the  penalty  cases  of  mistakes  in  law  as  well  as 
mistakes  in  fact.  Id. 

9.  1892,  Ch.  mo -^Employers*  Liability  Act  —  Negligence  —  Safety  of 
Working  Place  —  Assumption  of  Risk  —  Contributory  Negligence  —  Issue 
of  Fact.  The  facts  examined  in  an  actibn  brought  under  the  Employers' 
Liability  Act  (L.  1892,  ch.  600)  to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate,  a  common  laborer,  who  had  been  in 
the  employ  of  the  defendant  for  several  years,  and  was  killed  by  the  fall 
of  a  portion  of  a  clay  bank  at  the  foot  of  which  he  was  working,  and  held, 
that  a  direction  of  the  trial  court  setting  aside  a  verdict  in  favor  of  the 
plaintiff  and  directing  a  dismissal  of  the  complaint  was  erroneous,  where 
there  was  some  evidence,  raising  the  question  as  to  whether  or  not  the 
defendant  had  neglected  to  properly  protect  the  place  where  the  deceased 
was  working;  and  also  raising  the  question  of  the  intestate's  assumption 
of  a  particular  risk  or  of  his  contributory  negligence,  all  of  which  ques- 
tions were,  under  the  circumstances,  for  the  jury.  Reilly  v.  Troy  Bnrk 
Co.  399 

1892,  Ch.  676.     See  par.  7,  this  title. 
1802,  C7t.  688.     See  par.  6,  this  title. 

1893,  Ch.  207.     See  par.  3,  this  title. 
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10.  1894,  Ch.55Q-— School  Iyiu)  —  Aut?u>rtty  of  SuperinUndsnt  of  Public 
Instruction  to  Regulate  Management.  While  under  the  Consolidated 
School  Law  (U  1^4,  ch.  556)  the  state  superintendeDt  of  public  instruc- 
tion had  no  express  authority  to  establish  regulations  as  to  the  manage- 
ment of  the  public  schools,  such  authority  was  clearly  implied  therein, 
the  validity  of  such  regulations  depending  upon  whether  or  not  they 
were  reasonable,  were  consonant  with  the  general  purpose  *of  the  statute 
and  were  not  inconsistent  with  the  laws  and  policy  of  the  state.  O'Con- 
nor V.  Hendrick,  421 

1895,  Ch.  388.     See  par.  2,  this  title. 

11.  1896,  Ch.  112  — Liquor  Tax  Law  ^When  Bear  Door  of  a  City  Duidl- 
ing  Ib  ^'ot  an  *' Entrance"  Within  Meaning  of  Section  17,  Subd.  8.  A 
rear  door  of  a  city  dwelling,  leading  to  the  back  yard  thereof  and  inacces- 
sible to  anybody  desiring  to  pass  irom  the  street,  or  other  point  outside 
of  the  dwelling  into  the  mtter,  is  not  an  "entrance "  within  the  meaning 
of  the  statute  (Liquor  Tax  Law  [L.  1896.  ch.  112],  §  17,  subd.  8)  requir- 
ing the  consent  of  at  least  two-thirds  of  the  owners  of  dwelling  houses 
within  200  feet  of  a  proposed  saloon,  such  distance  to  be  "measured  in  a 
straight  line  of  the  nearest  entnince  to  a  building  or  buildings  occupied 
exclusively  for  a  dwelling."    McDougal  v.  Malagkan.  253 

12.  1806,  Ch.  272  —  Domestic  Relatione  Law  —  SujTogate  Has  No  Juris- 
diction to  Enforce  Creditoi'^s  Lien  against  Insurance  Moneys  under  Section 
22,  Domestic  Relations  Law.  A  surrogate  has  only  such  jurisdiction  as  is 
exi)ressly  or  by  necessary  inij)  Heat  ion  conferred  by  statute.  While  the 
tendency  of  recent  legislation  has  been  to  cnhirge  his  powers,  he  has  not 
yet  been  given  the  broad  powers  of  a  court  of  equity  which  arc  necessary 
to  enforce  a  creditor's  lien  u])()n  the  proceeds  of  a  policy  of  insurance 
issued  on  the  life  of  a  husband  in  which  the  wife  was  named  as  the  bene- 
ficiary and  the  annual  premium  on  which  was  in  excess  of  $500.  and  to 
determine,  in  a  proceeding  by  a  creditor  of  the  estate  to  compel  her  as 
executrix  to  account,  whether  us  between  her  individually  and  the  cred- 
itors of  her  deceaseci  husband  any  part  of  such  proceeds  is  chargeable 
with  a  lien  in  favor  of  his  creditors  under  the  Domestic  Relations  Law 
(L.  1896,  ch.  272,  §  22).  The  Code  of  Civil  Procedure  (§^  2472,  2481, 2596. 
2712,  2731)  confers  no  such  jurisdiction  either  expressly  or  impliedly;  the 
amount  of  insurance  purchased  by  the  excess  of  premiums  does  not  belong 
to  the  husband  in  his  lifetime  and  forms  no  part  of  his  estate  after  his 
death  even  as  to  creditors;  tlie  premiumii  paid  do  not  constitute  a  debt 
against  his  wife  in  favor  of  himself  or  his  estate;  the  proceeds  are  not 
assets  and  cannot  be  included  in  the  inventory;  they  arc  liable  "pri- 
marily "  for  his  debts  solely  by  force  of  the  statute;  thev  constitute  a 
separate  fund,  devoted  exclusively  to  the  payment  of  the  deficiency  aris- 
ing after  all  the  a.ssets  of  the  estate  have  been  applied  upon  the  debts, 
while  the  surplus,  if  any,  is  to  be  returned  to  the  widow.  The  phrase 
"  property  alleirecl  to  belong  to  tlie  estate,"  as  used  in  section  2781  of  the 
C()<le,  metins  projicrty  which  is  '"  deemed  assets  ''  as  defined  in  section  2712. 
and  which  may  be  inventoried  under  section  2714.  An  allegation  in  the 
petition,  therefore,  that  the  insurance  moneys  were  property  of  the  estate, 
gives  the  surro,£:ate  no  jurisdiction  to  try  the  question  of  title  or  enforce 
the  lien  any  more  than  if  a  similar  allegation  had  been  made  with  refer- 
ence to  the  title  to  real  estate  or  other  matters  over  which  the  surrogate 
has  no  jurisdiction.     Matter  of  Thompnon,  36 

13.  1896,  Ch.  908 — Tux  Law — Foreign  Corporation  Doing  Business 
Within  the  Slate  —  Whrn  Bills  Receiiuihle  for  Goods  Sold  in  Original  Pack- 
(ifffs  Ave  Taj-ahle  as  Capital  Employed  Within  This  State.  Bills  receiv- 
able, iK'longing  to  a  forei<rn  cor|)oralion  maintaining  an  ofllce  within  the 
state  for  the  sale  of  its  jiroducts,  which  are  imported  into  this  country 
and  sold  in  the  original  i)acknges,  are  taxable  as  capital  employed  within 
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this  state  within  the  meaning  of  the  Tax  Law  (L.  1896,  ch.  908,  §  7), 
although  such  bills  are  the  proceeds  of  imported  goods  sold  in  the  origi- 
nal packages,  where  such  bills  are  not  iu  tnuutUu,  but  are  actually,  and 
in  the  regular  and  permanent  course  of  business,  held  ivithin  the  stnte 
until  maturity  for  the  convenience  of  such  corporation  and  the  proceeds, 
in  part,  then  remitted  to  the  home  office  in  a  foreign  country.  People 
ex  rel.  Burke  v.  WeUs.  275 

14.  Idem— Transfer  Tax—WJien  Testator  Stood  *' in  the  Muiuall// 
Acknowledged  Relation  of  a  Parent  **  to  a  Legatee,  So  T/iat  Vie  Latter  is 
Entitled  to  Exemption  under  tlie  Statute.  Where  it  appears  upon  the 
appraisal  of  the  estate  of  a  testator  under  tlie  statute  relating  to  taxable 
transfers  of  property,  that  a  legatee  of  the  testator,  when  a  child  about  six 
years  of  age,  was  taken,  upon  her  mother's  death,  from  the  home  of  her 
father  to  the  home  of  her  aunt,  who  was  the  wife  of  testator,  where  she 
continued  to  live  as  a  member  of  his  family  until  his  death,  a  period  of 
over  thirty  years,  and  that  during  her  infancy  she  was  supported  and 
maintained  at  the  expense  of  the  testator  and  was  subject  exclusively  to 
his  control  and  that  of  his  wif '^ ,  the  father  in  no  respect  contributing  to 
her  support  nor  exercising  any  direction  over  her,  it  is  properly  held  that 
such  legatee  sustained  to  the  testator  the  relation  of  a  "child  to  whom 
any  such  decedent  *  *  *  for  not  less  than  ten  years  prior  to  such 
transfer  stood  in  the  mutually  acknowledged  relation  of  a  parent,  pro- 
vided, however,  such  relation  began  at  or  before  the  child's  fifteenth 
birthday  and  was  continuous  for  said  ten  years  thereafter"  (Tax  I^aw 
[L.  1896,  ch.  908],  §  221,  as  amd.  bv  L.  1898.  ch.  88,  and  L.  1901,  ch.  458), 
so  that  her  legacy  is  taxable  only  at  the  rate  of  one  per  cent  on  the 
excess  above  $10,000;  the  fact  that  such  legatee  did  not  address  her  uncle 
and  aunt  as  father  and  mother,  nor  they  call  her  daughter,  is  of  slight, 
if  of  any,  importance,  since  being  the  niece  of  the  testator's  wife,  it  was 
more  natural  that  she  should  continue  to  call  them  uncle  and  aunt  than 
that  she  should  adopt  a  new  term.    Matter  of  Davis,  299 

1898,  Ch.  88.     See  par.  14,  this  title. 

1898,  Ch.  182.     See  par.  18,  this  title. 

15.  1900,  Ch,  ^-^  Forest,  Fish  and  Gams  Law  —  Provision  Prohibiting 
Possession  of  Game  During  Close  Season  Constitutional  {Const.  Art.  1,  §  6). 
The  provisions  of  the  Forest,  Fish  and  Game  Law  (L.  1900,  ch.  20,  as  amd. 
by  L.  1902,  ch.  194;  L.  1902.  ch.  H17,  and  L.  1904,  ch.  588).- prohibiting 
the  possession  of  game  coming  from  without  the  state  during  the  close 
season  is  not  unconstitutional  as  a  deprivation  of  property  without  due 
process  of  law  and  is  a  valid  exercise  of  the  police  power  of  the  state. 
People  ex  rel.  Hill  v.  Hesterberg,  126 

1901,  Ch,  458.     See  par.  14,  this  title. 

16.  1901,  C/t.  466  — ^ew  T(yrk  City  C h/irter  —  Retirement  of  Policeman 
for  Disability/.  The  phrase  "unfit  for  duty,"  as  used  in  section  355  of  the 
charter  of  the  city  of  New^  York  (L.  1901,  ch.  466),  authorizing  the  com- 
pulsory retirement  of  police  offlcere,  means  their  inability  to  discharge 
with  average  efliciency  the  duties  of  the  respective  grades  to  which  they 
belong.  The  fact,  therefore,  that  a  policeman  is  unable  to  perform  full 
police  duty,  or  every  conceivable  duty,  does  not  of  itself  render  him  liable 
to  retirement.     People  ex  rel,  MetcaXf  \ .  McAdoo,  268 

1902,  Oh.  194.  See  par.  15,  this  title. 
1902,  Ch.  317.  See  par.  15,  this  title. 
1904,  Ch.  588.     See  par.  15,  this  title.    . 
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1 7.  190."5.  Ch.  241  —  AStack  Transfer  Tiix  Act  —  Constitutional  Requirement 
an  to  Passage  of  Iaiws —  Const.  Art.  5,  §  15.  The  Stock  Transfer  Tax  Act 
(L.  1905,  ch.  241),  alleged  to  be  uuconstitiitioDal  as  havinjj^  been  passed 
without  an  emergency  message  before  it  had  been  on  the  desks  of  the 
members  of  the  legishiture  in  its  final  form  for  at  least  three  ailendar 
legislative  days  prior  to  its  final  passage,  as  required  by  section  15,  urlicle 
5  of  the  C'onsiitution.  is  not  invalid  for  that  reason,  where  it  appears  that 
the  bill  originated  in  the  senate,  lay  on  the  desks  of  its  members  for 
three  calendar  legislative  days  in  its  final  printed  form,  and  also,  in 
acconlance  with  legislative  pmctice,  upon  the  desks  of  the  members  of 
the  assembly  during  tlie  same  period  and  in  the  same  form,  was  passed  by 
the  senjite.  and  the  second  day  thereafter  by  the  assembly.  The  word 
"  members,"  as  used  in  the  constitutional  provision,  means  members  of 
the  legislature  as  an  entity,  not  members  of  the  senate  and  assembly 
merely  as  such;  it  is  not  necessary  that  the  membei"s  of  the  house  in  which 
a  bill  originates  must  first  have  it  on  tiieir  desks  for  three  days,  and  after 
its  passage  by  them  the  members  of  the  other  house  must  have  it  on  their 
desks  three  more  days,  before  they  can  pass  it;  the  constitutional  require- 
ments are  met,  when  a  bill  has  been  upon  the  desks  of  the  members  of 
each  house,  in  its  final  form,  for  at  least  three  calendar  legislative  days, 
whether  simultaneously  or  otherwise.     People  ex  rel.  Hatch  v.  lie  trdon.    431 

18.  1905,  Ch.  501,  C hart^'r  of  Second  Class  Cities — Constitutional  Lato 
—  Statute  (/:.  1905,  C/a.  501)  Ameuding '*  White  CJutrter''  Constitutiomil, 
Although  Xot  Transmitted  to  Cities  Affected  Thereof  {Const.  Art.  12,  §  2). 
The  statute  (L.  1905,  ch.  501)  amending  the  **act  for  the  government  of 
cities  of  the  second  class  "  (L.  1898,  ch.  182),  commonly  called  the  "  White 
Charter,"  so  that  the  provisions  thereof  shall  not  apply  to  any  city  that 
becomes  a  city  of  the  second  class  in  the  enumeration  to  be  had  in  the 
year  1905,  until  on  and  after  the  1st  day  of  January,  1908,  except  that  the 
officers  provided  in  such  act  for  such  city  as  becomes  a  city  of  the  second 
class  after  such  enumeration  shall  be  elected  at  the  city  election  to  beheld 
on  the  Tuesday  succeeding  the  first  Monday  in  November,  1907,  is  con- 
stitutional, although  a  certified  copy  thereof  was  not  tmnsmitted  to  any 
city  or  cities  alTected  thereby,  as  required  by  the  Constitution  (Art.  12,  ^  2) 
in  case  of  special  city  laws;  since  such  statute  is  a  general,  not  a  special, 
city  law  under  the  provisions  of  said  section  defining  general  city  laws  as 
"  Those  which  relate  to  all  the  cities  of  one  or  more  classes,"  and  special 
city  laws  as  those  '*  which  relate  to  a  single  city  or  to  less  than  all  the  cities 
of  a  class."  By  its  express  terms  the  statute  relates  to  all  of  the  cities  of 
the  state,  not  then  in  the  second  class,  which  might  thereafter  come  into 
that  class  as  a  result  of  the  enumeration  in  1905,  so  that  all  of  such  cities 
might  have  a  reasonable  time  to  adapt  their  government  to  the  changed 
conditions.     Koster  v.  Coyne.  494 

19.  Idem  —  Tonkers  {City  of)  — Effect  of  Statute  {L.  1905,  Ch.  501)  When 
Yonkers  Became  a  City  of  the  Second  Class  under  Enumeration  of  1905. 
Under  the  enumeration  taken  in  1905  the  city  of  Yonkers,  previously  a  city 
of  the  third  class,  governed  by  a  special  charter  Avhich  Jjrovided  for  the 
election  of  two  nldermeu  from  each  ward,  became  a  city  of  the  second  chiss, 
but  the  statute  (L.  1905.  ch.  501)  which  amended  the  "  Wiiite  Charter,"  pre- 
vrnts  the  original  provisions  of  that  charter  from  .so  applying  to  the  city 
of  Yonkers  as  to  reduci*  the  number  of  aldermen  from  two  to  one  in  each 
ward  until  January  1,  1908.  Id, 

SHELL-FISH. 

Act  relating  to  cultivation  —  conditions  of  grant  of  lands  under  water 
precedent,  not  subseipient  —  title  to  oysters  planted  on  land  under  water 
granted  for  that  j)urp()so  to  aisother  party. 

See  OvhTKits  and  Shell-bisii,  1,  2. 
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STATUTES. 

Inflicting  penalties — construction. 

See  Penalties. 

Constitutional  requirement  as  to  passage  of  laws. 
See  Tax,  4. 

STEAMSHIP  COMPANIES. 

Obligation  of,  to  persons  other  than  passengers,  awaiting  docking  of 
vessel. 

See  Negligence,  lS-14, 

STOGKBBOXEBS. 

Sale  of  securities  by,  without  notice  of  time  or  place  —  insufficient 
notice. 

See  Conversion,  1,  2. 

STOCKHOIJ>EBS. 

Cannot  complain  of  alleged  ultra  vires  acts  of  corporation  after  they 
have  taken  benefits  thereunder. 

See  Corporations.  1. 

Action  by — when  demand  that  corporation  bring  action  unnecessary  — 
action  of  board  of  directors  voidable  where  majority  of  board  are 
personally  interested. 

See  Corporations,  5,  6. 

Rights  of  preferred  stockholders  where  capital  stock  is  reduced  while 
company  is  in  default  of  dividend  on  preferred  stock. 

See  Corporations,  7-10. 

Stockholder's  action  —  allegations  necessary  —  demand  that  corporation 
bring  action. 

See  Pleading,  2-4. 

STOCK  TRANSFER  TAX. 

Validity  of  act  imposing. 
See  Tax,  4-8. 

STREET  RAILWAYS. 

Unlawful  fare  —  penalty  for  excessive  charge  —  when  company  not 
liable  for  penalty. 

See  Railroads,  1,  2. 

STREETS. 

Railroads  —  injury  from  electric  car  while  crossing  street  —  contribu- 
tory negligence. 

See  Negligence,  5,  6. 
Defective  walk  at  railroad  crossing  —  liability  for  personal  injuries. 

See  Negligence,  10. 

SURROGATES. 

Have  no  jurisdiction  to  enforce  creditor's  lien  against  insurance  moneys 
under  section  22  of  Domestic  Relations  Law. 
See  Jurisdiction,  1. 

SYRACUSE  (CITY  OF). 

Liability  for  the  omission  or  commission  of  corporate  acts  —  highways 
—  when  city  not  liable  for  failure  to  make  provision  against  floods  in 
stream  used  as  outlet  for  sewer  system. 
See  Municipal  Corporations,  1-8. 
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1.  Foreign  Corporation  Doing  Business  Within  the  State  — When  Hills 
Receivable  for  Goods  Sold  in  Original  Packages  Are  Taxable  as  Capital 
Employed  Within  This  Slate  — L.  1896,  Ch,  908,  §  7.  Bills  receivable, 
belonging  to  a  foreign  corporation  maintaining  an  office  within  the  state 
for  the  sale  of  its  products,  which  are  imported  into  this  country  and  sold 
in  the  original  packages,  are  taxable  as  capital  employed  within  this  8tat« 
within  the  meaning  of  tlie  Tax  Law  (L.  1896,  ch.  908,  g  7),  although  such 
bills  are  tbe  proceSls  of  imported  goods  sold  in  the  original  packages, 
where  such  bills  are  not  in  tran.^iiu,  but  are  actually,  and  in  the  regular 
and  permanent  course  of  business,  held  within  the  state  until  maturity 
for  the  convenience  of  such  corporation  and  the  proceeds,  in  part,  then 
remitted  to  the  home  office  in  a  foreign  country.  People  ex  rel.  Burke  v. 
WeUs,  275 

2.  Transfer  Tax --When  Testato)'  Stood  '*in  the  Mutually  Acknowledged 
Relation  of  a  Parent "  to  a  Tjegatee,  So  That  tJie  Latter  Is  Entitled  to  Exemp- 
tion under  the  Statute  (Tax  Law  [L.  1896,  Ch.  908],  S  221,  as  amd,  by  L. 
1898,  Ch,  88,  and  L.  1901,  Ch.  468).  Where  it  appears  upon  the  appraisal 
of  the  estate  of  a  testator  under  the  statute  relating  to  taxable  transfers  of 
property,  that  a  legatee  of  the  testator,  when  a  child  about  six  years  of  age, 
was  taken,  upon  her  mother's  death,  from  the  home  of  her  father  to  the 
home  of  her  aunt,  who  was  the  wife  of  testator,  where  she  continued  to 
live  as  a  member  of  his  family  until  his  death,  a  period  of  over  thirty 
years,  and  that  during  her  infancy  she  was  supported  and  maintained  at 
the  expense  of  the  testator  and  was  subject  exclusively  to  his  control  and 
that  of  his  wife,  the  father  in  no  respect  contributing  to  her  support  nor 
exercising  anv  direction  over  her,  it  is  properly  held  that  such  legatee 
sustained  to  the  testator  the  relation  of  a  "  child  to  whom  any  such  dece- 
dent *  *  ♦  for  not  less  than  ten  years  prior  to  such  transfer  stood  in 
the  mutually  acknowledged  relation  of  a  parent,  provided,  however, 
such  relation  began  at  or  before  the  child's  fifteenth  birthday  and  was 
continuous  for  said  ten  years  thereafter  "  (Tax  Law  [L.  1896,  ch.  908], 
^  221,  as  amd.  by  L.  1898,  ch.  88,  and  L.  1901,  ch.  458),  so  that  her  legacy 
IS  taxable  only  at  the  rate  of  one  per  cent  on  the  excess  above  $10,000; 
the  fact  that  such  legatee  did  not  address  her  uncle  and  aunt  as  father 
and  mother,  nor  they  call  her  daughter,  is  of  slight,  if  of  any,  impor- 
tance, since  being  the  niece  of  the  testators  wife,  it  was  more  natural  that 
she  should  continue  to  call  them  uncle  and  aunt  than  that  she  should 
adopt  a  new  term.     Matter  of  Davis. .  299 

8.  Same  —  Evidence.  The  fact  that,  when  such  legatee,  upon  the 
death  of  her  father,  became  entitled  to  a  legacy  under  her  grandfather's 
will,  the  testator  received,  the  legacy  as  her  guardian  and  upon  her  arriv- 
ing at  age  turned  it  over  to  her  without  accounting  for  the  income 
thereof  received  by  him,  is  immaterial  where  the  legatee  had  been  thir- 
teen years  in  the  testator's  family,  supported  wholly  at  his  expense, 
before  she  had  any  property  whatever  and,  after  the  receipt  of  the  legacy, 
the  testator  had  presumably  used  the  income  to  give  such  legatee  greater 
educational  advantages  than  he  had  previously  feit  able  to  afford,  since 
a  father  might  have  done  the  same  thing,  even  if  it  be  assumed  that  with- 
out authority  from  some  court  it  would  have  been  unjustifieti.  Id, 

4.  Stock  I'ransfer  Tax  Act — Constitutional  Requirement  as  to  Passage 
of  Laws— Const.  Art.  5,  §  15.  The  Stock  Transfer  Tax  Act  (L.  1905, 
ch.  241),  alleged  to  be  unconstitutional  as  having  been  passed  without 
an  emergency  message  before  it  had  been  on  the  desks  of  the  members 
of  the  legislature  in  its  final  form  for  at  least  three  calendar  legislal^ive 
days  prior  to  its  final  passage,  as  required  by  section  15.  article  6  of  the 
Constitution,  is  not  invalid  for  that  reason,  where  it  appears  that  the  bill 
originated  in  the  senate,  lay  on  the  desks  of  its  members  for  three  calen- 
dar legislative  days  in  its  final  printed  form,  and  also,  in  accordance  with 
legislative  practice,  upon  the  desks  of  the  members  of  the  assembly 
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during  the  same  period  and  in  the  same  form,  was  passed  by  the  senate, 
and  the  second  day  thereafter  by  the  assembly.  The  word  "members," 
as  used  in  the  constitutional  provision,  means  members  of  the  legislature 
as  an  entity,  not  members  of  the  senate  and  assembly  merely  as  such;  it 
is  not  necessary  that  the  members  of  the  house  in  which  a  bill  originates 
must  first  have  it  on  their  desks  for  three  days,  and  after  its  passage  by 
them  the  members  of  the  other  house  must  have  it  on  their  desks  three 
more  days,  before  they  can  pass  it;  the  constitutional  requirements  are 
met.  when  a  bill  has  been  upon  the  desks  of  the  members  it  each  house, 
in  its  final  form,  for  at  least  three  calendar  legislative  <lays,  whether 
simultaneously  or  otherwise.     People  ex  rel.  Hatch  v.  Reardou,  431 

5.  Validity  of  Taxation  of  Transfer  of  Particular  Class  of  Property  Only. 
The  act  imposes  a  tax,  not  upon  property,  but  upon  its  transfer,  and 
being  uniform  in  its  operation  upon  all  transfers  of  the  class  named  and 
upon  all  persons  making  such  transfers  within  the  state,  is  not  obnoxious 
to  the  State  or  Federal  Constitution  as  being  so  arbitrary,  discriminating 
and  unreasonable  in  taxing  the  transfer  of  one  class  of  property  only, 
as  to  deprive  certain  persons  of  their  property  without  due  process  of 
law,  and  denying  to  them  the  equal  protection  of  the  laws.  Id. 

6.  Validity  of  Tax  Thovgh  Not  Based  upon  Values.  The  tax  imposed 
by  the  act  being  an  excise  tiix  imposed  upon  the  transfer  of  a  particu- 
lar chiss  of  property  does  not  depend  upon  any  principle  of  valua- 
tion or  any  notice  to  the  taxpayer;  it  is  not  a  direct  tax  governed  by 
the  rule  of  appraisement  but  an  indirect  tax  governed  by  the  rule  of  uni- 
formity: where  there  is  no  sale  there  is  no  tax:  when  there  is  a  sale, 
the  tax  follows,  which  the  legislature  had  the  right  to  apportion  in  its 
discretion;  it  is  valid,  therefore,  although  not  l)ased  upon  the  value  of  the 
certificates  sold  or  of  the  sum  for  which  they  are  sold.  Id, 

7.  Taxation  of  Ti  ansfers  Made  by  Non-residents  of  Stock  Issued  by  Fbreign 
Corporations  Valid  Whether  Tax  Is  Considered  an  Excise  or  a  Property  Tax. 
The  fact,  that  transfers  made  within  the  state  by  non-residents  of  certifi- 
cates issued  by  foreign  corporations  and  owned  by  such  non-residenfs 
are  subject  to  the  tax,  does  not  constitute  it  a  tax  upon  property  without 
the  jurisdiction  of  the  state;  regarded  as  a  tax  not  upon  property  but  upon 
the  privilege  of  its  transfer,  the  state  has  the  right  to  tax  all  business  done 
and  all  contracts  made  within  its  territory,  although  relating  to  property 
situated  elsewhere,  provided  they  are  not  protected  as  federal  agencies, 
whether  the  business  is  done  or  the  contracts  are  made  by  residents  or 
non  residents;  assuming,  however,  that  tlie  tax  is  in  effect  a  tax  upon 
property,  the  certificates  may,  for  the  purposes  of  taxation,  be  treated  as 
pro[)erty,  and  when  found  here  are  within  the  iurisdiction  of  the  state 
and  subject  to  the  tax,  so  that  whether  regarded  as  a  tax  on  the  transfer 
of  or  upon  the  certificates  themselves,  it  affects  neither  persons  nor  prop- 
erty without  the  jurisdiction  of  the  state.  Id. 

8.  Validity  Not  Affected  by  Interstate  Commerc-e  Clause  of  Federal  Con- 
stitution. The  act  does  not  violate  the  commerce  clause  of  the  Federal 
Constitution  because  it  taxes  transfers  of  certificates  of  stock  in  for- 
eign corporations  made  by  non-residents  in  this  state;  the  tax  is  uni- 
form, is  upon  the  privilege  of  transferring  within  this  state  certificates 
of  stock  in  all  corporations,  domestic  or  foreign,  whether  the  transfers 
are  made  by  citizens  or  non-residents;  the  fact  that  the  certificates 
represent  property  situated  in  another  jurisdiction  is  immaterial,  and 
this  would  be  true  if  it  were  a  property  tax.  Interstate  commerce 
means  the  exchange  of  property  in  one  stjite  for  property  in  another  state; 
where  the  certificates  and  the  consideration  received  are  here  there  is  no 
transportation  of  either  from  another  state,  and  there  can  be  no  move- 
ment of  the  property  represented  by  such  certificates;  the  tax,  there- 
fore, docs  not  directly  infringe  upon  interstate  commerce.     Assuming, 
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however,  that  it  is  an  indirect  restraint  thereon,  in  that  it  tends  to 
prevent  freedom  of  commercial  intercourse,  if  there  is  no  discrimination 
against  persons  or  property  from  other  states,  that  does  not  constitute 
8uc:i  a  substantial  interference  with  interstate  commerce  as  to  amount  to 
a  state  regulation  thereof.  State  legislation  which  treats  all  persons,  all 
property  and  all  transfers  of  the  same  class  in  the  same  way  under  the  same 
circumstances,  and  which  does  not  directly  or  materially  touch  interstate 
commerce,  does  not  violate  the  commerce  clause  of  the  Federal  Constitution. 

Id. 
TEACHEBS. 
Regulation  as  to  use  of  religious  dress  by. 
See  Schools,  1-8. 

TITLE. 

To  oysters  planted  on  land  under  water  granted  for  that  purpose  to 
another  party. 

See  Oysters  ai7d  Shell-fish,  1,  2. 

To  roadbed  of  highway. 
See  Real  Property,  2-5. 

Statutes  of  descent  require  ancestor  to  be  possessed  of  some  inheritable 
title — escheat. 

See  Real  Property,  10-12. 

When  aliens  cannot  inherit. 

See  Real  Property,  18. 
TOBTS. 
Liability  of  railroad  company  for  kUling  of  trespasser  by  watchman. 

See  Neolioencb,  2-4. 
Injuries  caused  to  property  by  negligent  use  of  explosives  in  blasting. 

See  Neqlioence,  7. 

TBANSFEB  TAX. 

When  testator  stood  "in  the  mutually  acknowledged  relation  of  a 
parent "  to  a  legatee,  so  that  the  latter  is  entitled  to  exemption  under  the 
statute. 

See  Tax  2,  8. 

TBESPASa 

Liability  f  ft  Beeult  of  Unintentional  Encroachment.  An  encroachment 
by  a  railroad  company  upon  land  adjoining  its  right  of  way,  even  though 
unintentional,  constitutes  a  trespass  for  which  it  is  liable.  Wood  v.  X.  T. 
a  <&  H.  R  R.  B,  Co.  290 

Construction  of  reservoir  upon  land  before  condemnation  proceedings 
are  had  constitutes  a  trespass. 
See  Eminent  Domain,  1. 

TRIAL. 

Witn^M  —  Failure  to  Administer  Oath  to  a  Witness  in  Proceeding  to 
Remove  Policeman — Waiter  Tlwreof.  The  inadvertent  omission  of  a 
deputy  police  commissioner  of  tlie  city  of  New  York  to  administer  an 
oath  to  a  witness,  who  testified  against  a  patrolman  upon  one  of  three 
charges  against  him  which  were  then  being  heard  by  the  commissioner, 
such  witness  having  been  actually  sworn  and  having  testified  as  to  one  of 
the  other  charges,  df)es  not  invalidate  the  proceedings  whore  the  patrol- 
man, who  must  have  known  of  the  omission,  made  no  objection  and 
cross-examinwi  the  witness;  since  such  patrolman,  by  omitting  in  any 
manner  to  object,  consented  that  the  testimony  of  such  witness  might 
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be  considered  by  the  commissioner  without  any  further  sanction  than 
such  as  might  arise  from  the  fact  that  he  had  already  been  sworn  to  tell 
the  truth  upon  one  of  the  two  other  charges  which  were  tried  at  the  same 
time.     People  ex  rel.  Niebvlir  v.  McAdoo.  804 

For  murder — erroneous  instructions  as  to  killing  after  the  commission 
of  a  burglary  had  ceased  —  murder  as  in  the  commission  of  a  felony. 

See  Crimes,  8,  4. 

Erroneous  exclusion  on  cross-examination  of  questions  affecting  credi- 
bility of  witness. 
See  Evidence. 

Erroneous  exclosion  of  evidence  tending  to  show  breach  of  express 
warranty. 

Se6  Insuraiyce,  4. 
Undisputed  facts  do  not  necessarily  create  question  of  law. 

>8^  Negligence,  1. 
Credibility  of  witness  a  question  of  fact. 

See  Negligence,  4. 
When  contributory  negligence  a  question  of  law. 

See  Negligence,  6,  6. 
Erroneous  nonsuit. 

See  Negligence,  7. 
Erroneous  charge. 

See  Negligence,  0. 

Erroneous  dismissal  of  complaint. 
See  Negligence,  10. 

By  jury  — right  to. 

See  Practice,  2. 
Of  question  as  to  mental  capacity  of  testatrix  —  evidence. 

See  Will,  1-4. 

TBT7STS. 

For  benefit  of  children— construction  of  clauses  creating. 

See  Real  Property.  6. 

UliTB  A  VTBES. 

Stockholder  cannot  complain  of  vMra  nrea  acts  after  he  has  taken 
benefits  thereunder. 

See  Corporations,  1. 

VENDOR  AND  FXJBGHASER. 

1.  Measure  of  Datnages  —  Action  to  Becawr  for  False  Repreeentaiiom 
Made  to  Induce  Purchase  of  Beal  Property,  The  measure  of  damages,  in 
an  action  brought  by  a  purchaser  of  real  property  to  recover  for  alleged  false 
representations,  as  to  the  rents  received  from  part  of  the  premises,  made 
by  the  vendors  to  induce  him  to  purchase  the  property,  is  the  dif- 
ference between  the  market  value  of  the  premises  if  leased  according 
to  the  representation  and  their  actual  market  value.  Ettlinger  v.  WeiX. 

179 

2.  Same  —  Evidence.  As  bearing  upon  such  issue,  expert  evidence  is 
competent  to  prove  the  market  value  of  the  property,  if  the  part  in  ques- 
tion had  been  leased  for  the  rent  represented  by  the  defendant,  since 
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there  is  uo  way  to  prove  the  damages  sustained  by  plaintiff  except  bj 
starting  with  the  fee  value  of  the  property  if  leased  according  to  the 
representation;  but  evidence  as  to  the  market  value,  based  upon  the 
rent  actually  received  by  the  vendors  for  the  part  in  question,  is  incom- 
petent, where  such  rent  depended,  not  upon  the  market  value  of  the  whole 
property,  but  upon  special  considerations  relating  to  the  part  in  question, 
so  that  such  rent  cannot  be  made  the  standard  of  the  actual  value  of  the 
entire  property.  Id. 

8.  Same  —  Erroneous  ExcliLsion  ofJBhidenee  Tending  to  Show  That  False 
Rjpi'eseniaUoii  Caused  No  Damage,  The  exclusion  of  questions,  asked 
expert  witnesses  for  defendant,  regarding  the  rental  value  of  the  part  of 
the  premises  in  question  and  tending  to  show  that  the  rental  value  thereof 
exceeded  or  was  equal  to  the  representation,  constitutes  reversible  error; 
since  false  representations  do  not  warrant  the  recovery  of  damages  unless 
they  oiuse  pecuniary  injury,  and  a  misrepresentation  that  the  premises 
were  leased  at  a  certain  rate  could  result  in  no  damage,  if  the  actual 
rental  value  equalled  or  exceeded  that  rate.  Id, 

VENDOR  AND  VENDEE. 

Contract  for  sale  of  goods  in  bond — wfaea  vendee  entitled  to  duty 
refunded  thereon. 

See  Contract,  1. 

Waiver  of  terms  of  contract  of  sale. 
See  Contract,  2. 

Agreement  to  pay  more  on  favorable  test  of  article  sold. 
See  Contract,  6. 

Failure  to  deliver  installments  as  agreed  a  breach  of  entire  contract. 
See  Estoppel. 

VILLAGES. 

Construction  of  reservoir  upon  land  before  condemnation  proceedings 
are  had  constitutes  a  trespass  —  measure  of  compensation. 
See  Eminent  Domain,  1-3. 

WAIVER. 

Of  oath  of  arbitrator  in  common-law  arbitration  must  be  In  writing. 

See  AlUilTRAMENT  AKD  AWABD,  2. 

Of  teims  of  contract  of  sale. 
See  Contract,  2. 

On  failure  to  administer  oath  to  witness  in  proceeding  to  remove 

policeman. 

See  Trial. 

WARRANTY. 

Breach  of,  as  to  one  subject  of  insorance  doea  not  affect  policy  oa  to 

the  other  subjects. 

See  Insurance,  2-4. 

Breach  of  —  false  statements  to  medical  o^p^TintTMwf  in  application  for 

policy  of  life  insurance. 
See  lNsrKAN(  K,  5. 

WATERS  AND  WATERCOXTRSES. 

When  city  not  liable  for  failure  to  make  proriedon  against  floods  in 
stream  used  as  oiillct  for  sewage  system. 
See  Municipal  Corporations,  1-3. 
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Obligation  of  steamship  company  to  persons  other  than  passengers 
awaiting  docking  of  vessel. 

See  Negligence,  12-14. 

WILL. 

1 .  Mental  Incapacity  of  Testatrix  — Erroneous  Admission  of  Evidence  Belat- 
ing  to  Mental  Disease  of  Relatives --  Code  Giv,  Pro,  §§  884,  836.  Ii  a  pro- 
ceeding for  the  revocation  of  the  probate  of  a  will  upon  the  ground  that 
testatrix,  at  the  time  of  the  execution  thereof,  was  not  mentally  capable  of 
making  a  will,  it  is  erroneous  to  permit  the  petitioner,  in  order  to  supple- 
ment and  support  evidence  that  the  testatrix  was  afflicted  with  paresis, 
and  against  tlic  objection  that  such  testimony  was  incompetent  and  privi- 
leged, under  section  834  of  the  Code  of  Civil  Procedure,  to  prove  by  two 
physicians  who  had  attended  the  mother  and  brother  of  testatrix  in  a 
professional  capacity,  and  whose  knowledge  was  obtained  while  attending 
such  persons,  and  was  necessary  in  order  to  treat  them,  that  both  the 
mother  and  brother  of  testatrix  had  been  afflicted  with  *'  general  paresis; " 
since,  by  the  express  terms  of  section  836,  the  provisions  of  section  834 
arc  made  to  apply  to  *'any  examination  of  a  person  as  a  witness,"  and 
the  fact  that  the  testimony  of  the  physicians  related  to  patients  who  were 
not  parties  to  the  proceeding  or  interested  therein,  and  who  were  dcRd  at 
that  time,  does  not  take  it  out  of  the  prohibition  of  the  statute.    Matter 

^  of  Myer,  54 

2.  Same.  Such  evidence  is  also- incompetent  where  there  are  no  facts 
which  tend  to  show*that  the  paresis  with  which  the  mother  and  brother 
of  testatrix  are  said  to  have  been  afflicted  was  acquired  by  them  under 
circumstances  which  would  render  it  transmissible  so  as  to  taint  the 
family  blood.  While  it  is  the  rule  in  cases  where  the  mental  soundness  of 
an  individual  is  in  question,  that  the  insanity  of  blood  relations  in  the 
ancestral  line  may  be  shown  as  tending  to  establish  the  fact  in  issue, 
indiscriminate  and  unexplained  evidence  of  diseases  afflicting  such  rela- 
tions and  affecting  their  mental  faculties  is  incompetent.  Id. 

3.  Evidence — Erroneous  Refusal  to  Strike  Out  Answer  of  Lay  Wit- 
ness as  an  Opinion.  Where  a  lay  witness  who  had  testified  in  detail 
as  to  acts  and  conversations  of  the  testatrix  was  asked,  "  What  was  the 
impression  tliey  (the  acts  and  conversations)  made  on  you  as  to  whether 
they  were  rational  or  irrational  ?"  to  which  the  witness  answered,  '*  She 
was  irrational,  I  thought,"  the  denial  of  a  motion  to  strike  out  the  answer 
is  erroneous;  while  the  question  was  proper  in  form  the  answer  was  in 
violation  of  the  rule  that  lay  witnesses  are^  not  permitted  to  give  an 
opinion  upon  the  question  of  mental  capacity.  Id, 

4.  Same  —  Admissions  of  Executor  and  Legatee  —  Incompetent  as  Evi- 
dence against  Other  lAgntces.  Evidence  of  admissions  and  declarations 
made  by  the  executor  and  legatee  of  a  disputed  will,  prior  to  the  exe- 
cution thereof  and  to  the  effect  that  the  mind  and  memory  of  testatrix 
were  poor  and  that  she  was  not  capable  of  doing  business,  is  incompe- 
tent as  against  other  legatees,  parties  to  the  proceeding  and  interested  in 
the  result,  who  are  not  jointly  interested  with  such  executor,  but  on  the 
contrary  have  different  and  separate  interests.  Id, 

5.  When  Life  Estate  Will  Not  Be  Converted  into  Absolute  Estate  in 
Fawr  of  Same  Person  by  Clause  of  Doubtful  Meaning.  A  life  estate 
expressly  created  by  a  will  cannot  by  a  later  clause  be  converted  into 
an  absolute  estate  in  favor  of  the  same  person,  on  the  theory  that  whire 
two  testamentary  clauses  are  antagonistic  the  later  must  sttuid  as  the  last 
expression  of  intention,  unless  the  later  clause  is  as  clear  as  the  first  and 
cannot  be  reconciled  therewith  and  the  real  intent  of  the  testator  cannot 
be  gathered  from  the  genernl  scope  of  the  will  or  otherwise;  where  there 
is  no  doubt  as  to  the  mcaninij:  of  the  first  clausp,  while  there  is  doubt  as 
to  the  meaning  of  the  later  clause,  so  that  either  of  two  constructions  is 
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Sossible,  that  construction  will  be  adopted  which  will  give  effect  to  l>otb  ; 
oubt  OS  to  the  meaning  of  the  last,  instead  of  destroying  the  limitation  in 
the  first  clause,  confirms  it.     Adams  v.  Masney.  62 

6.  Same,     A  holographic  will  provided,  "I  give,  devise  and  bequeath 
to  mv    *    ♦     ♦    wife"  certain  real  estate  and  personal  property,  includ- 
ing s'hares  of  corporate  stock,  "To  have  and  to  hold  during  her  natural 
life."     By  a  subsequent  clause  the  testator  provided,  "I  further    ^ive 
and    bequeath  any  other  property  not  herein    otherwise    before     dis- 
posed of  that  mav  be  in  roy  possession  at  the  time  of  my  decease   to   my 
wife    *    *    *    first  to  liquidate  any  indebtedness  that  may  be  against 
me;  the  balance,  if  any,  to  be  at  her  sole  disposal."    At  the  date   of   liis 
will  he  had  no  propertv  not  specifically  mentioned  therein,  except  some 
money  in  the  bank,  and  at  the  date  of  his  death  his  assets  were  about  the 
same,  except  the  cash  in  the  bank  was  less,  and  be  had  acquired   some 
additional   corporate   stock.     In  an  action  by  his  representative    com- 
menced after  the  death  of  the  widow,  to  recover  the  shares  of  capital 
stock  given  to  her  for  life  and  claimed  to  have  been  bequeathed  U}  lier 
absolutely  by  the  later  clause,  upon  the  ground  tliat  they  were  uube- 
queathea  assets  belonging  to  his  estate,  heui,  npon  an  examination  of  the 
two  clauses — the  first  explicitly  creating  a  life  est^ite,  while  the  lattr,  to 
say  the  least,  was  of  doubtful  meaning  —  also  upon  a  consideration  of  the 
situation  of  the  parties  at  the  time  of  the  execution  of  the  will  and  at 
testator's  death,  and  of  his  actual  intent  as  disclosed  by  the  language 
used  therein  —  that  the  life  estate  of  the  widow  as  to  the  securities  men- 
tioned was  not  by  the  later  clause  converted  into  an  absolute  estate  in 
her  favor,  and  that  the  plaintiff  was  entitled  to  recover.  Id. 

Construction  of  clauses  creating  trusts  for  benefit  of  children  —  when 
power  to  partition  and  allot  real  estate,  given  to  trustee,  involves  power 
to  sell. 

See  Real  Property,  6-8. 

WITNESS. 

Credibility  of. 

See  Evidence. 
Credibility  of,  a  question  of  fact. 

See  Negligence,  4. 
Failure  to  administer  oath  to — waiver  thereof. 

See  Trial. 

YONKEBB  (CITY  OF). 

Aldermen  —  election  and  terms  of  —  proceedings   to  fill  vacancy  in 
office  of. 

See  Cities,  1-4. 


TABULAR  LIST  OF  OPINIONS. 


CULLEN,  Cll.  J. 
EQUITY. 

When  court  upon  denial  of  equitable  relief  may  retain  juris- 
diction and  determine  whether  damages  should  be 
awarded ;  Bight  to  trial  by  jury ;  Landlord  and  tenant ; 
Injury  to  enjoyment  and  occupation  of  leased  premises  ; 
Tenant,  not  landlord,  may  recover  damages  therefor. 
Miller  v.  Edison  El.  llluininatiug  Co.,  17,  20. 

BEMXJBBEB. 

Defect  in  parties  defendant ;  Stockholder's  action ;  Allegations 
necessary ;  Demurrer  upon  ground  of  improper  joinder 
of  causes  of  action ;  Stockholder's  demand  that  corpora- 
tion bring  action. 
O'Connor  v.  Virginia  Passenger  &  Power  Co.,  46,  49. 

CONSTITTJTIONAL  LAW. 

Forest,  Fish  and  Game  Law ;  Provision  prohibiting  possession 
of  game  during  close  season  constitutional  (Const,  art.  1, 
§  6) ;  Power  of  Congress  to  authorize  enactment  of  New 
York  state  law  prohibiting  importation  and  possession 
of  foreign  game  during  close  season ;  Construction  of 
complaint  upon  which  warrant  for  violation  of  Game  Law 
is  issued. 
People  ex  rel.  Hill  v.  Hesterberg,  186,  129. 

SALES. 

Failtire  to  deliver  installments  as  agreed;  Aggrieved  party 
may  elect  to  treat  contract  as  continuing  in  force  and 
sue  for  each  breach  thereof,    (Dis.  op.) 
Pakaa  v.  Hollingshead,  211,  218. 

TAX. 

Foreign  corporation  doing  business  within  the  state ;  When 
bills  receivable  for  goods  sold  in  original  packages  are 
taxable  as  capital  employed  within  this  state ;  L.  1896, 
ch.908,  §7. 
People  ex  rel.  Burke  v.  Wells,  275.  276. 

CABBIEBS. 

Limitation  in  passage  ticket  as  to  liability  for  loss  of  baggags. 

Holmes  v.  North  German  Lloyd  S.  S.  Co.,  280,  282. 
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TBE8FAS& 

liability  for  result  of  iiniiitexitional  encroachment;  Kegli« 
gence;   When    contractual  relations  between  plaintiff 
and  defendant  will  prevent  recovery  for  personal  iignries ; 
Erroneous  charge. 
Wood  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  290.  291. 
TBANSFEB  TAX. 

When  testator  stood  "  in  the  mutually  acknowledged  relation 
of  a  parent "  to  a  legatee,  so  that  the  latter  is  entitled 
to  exemption  under  the  statute  (Tax  Law  [L.  1896, 
ch.  908],  §  221,  as  amd.  by  L.  1898,  ch.  88,  and  L.  1901, 
ch.  458 ;  Evidence. 
Matter  of  Davis.  299.  301. 

INSX7BANCE  (LIF£). 

Breach  of  warranty ;  False  statements  to  medical  examiner  as 
to  health  of  insured ;  Insurance  company  not  bpund  by 
true  statements  made  to  soliciting  agent. 
Butler  v.  Mich.  Miit.  Life  Ins.  Co.,  337,  838. 
INJUNCTION. 
Mandatory  injunction ;  Code  Civ.  Pro.  §§  603,  604 ;  Violation  of 
void  order  not  punishable  as  for  a  civil  contempt. 
Ba(*hman  v.  Harrington,  458,  459. 

Gray,  J. 

MTTNICIPAL  COBPOBATIONS. 

Liability  for  the  omission  or  commission  of  corporate  acta ; 
Highways ;  When  city  is  not  liable  for  failure  to  make 
provision  against  floods  in  streams  used  as  outlet  for  its 
system  of  sewers. 
O'Donnell  v.  City  of  Syracuse,  1,  7. 

EaUITY. 

When  court  upon  denial  of  equitable  relief  may  retain  juris- 
diction and  determine  whether  damages  should  be 
awarded ;  Bight  to  trial  by  jury ;  Landlord  and  tenant ; 
Injujy  to  enjoyment  and  occupation  of  leased  premises ; 
When  landlord,  not  tenant,  may  recover  damages 
therefor.  (Dis.  op.) 
Miller  V.  Edison  El.  Illurainatinff  Co.,  17,  24. 

HIGHWAYS. 

Presumption  as  to  ownership  of  fee  of  roadbed ;  Partition ; 
Effect  of  recitals  in  deeds  partitioning  lands  under  agree- 
ment upon  question  whether  title  to  center  of  highway 
was  conveyed  or  not ;  Deeds ;  Boundaries  and  description 
of  land  abutting  on  a  street  or  highway ;  When  title  to  cen- 
ter of  roadbed  of  street,  or  highway,  is  conveyed*  (Con.  op.) 
Van  Winkle  v.  Van  Winkle,  193,  209. 
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BUSINESS  GOBPOBATIONa 

Ck}]istruction  of  provisions  in  charter  aild  certificates  relating  to 
dividends  on  preferred  stock ;  Beduction  of  capital  stock 
while  company  is  in  default  of  dividends  on  preferred 
stock;  Bights  of  preferred  stockholders;  Besolution  of 
board  of  directors  directing  payment  of  arrears  of 
dividends  on  reduced  preferred  stock  and  also  on  com- 
mon stock ;  Beduction  of  capital  stock ;  Surplus  created 
thereby  cannot  be  applied  upon  arrears  of  dividends  due 
to  preferred  stockholders. 
Roberts  v.  Roberts- Wicks  Ck).,  257.  262. 
CAHBIBBS. 

Limitation  in  passage  ticket  as  to  liability  for  loss  of  baggage. 
(Bis.  op.) 
Holmes  v.  North  German  Lloyd  8.  S.  Co.,  280,  285. 

STATUTE  INFUGTINa  PENALTIES. 

Ck}nstruction ;    Bailroad;    Unlawful   fare;   Mistake    of  law; 
Street  railroads ;  Penalty  for  excessive  charge  by  street 
railway  company ;  When  company  overcoming  certain 
g^rade  not  liable  for  penalty. 
Qoodspeed  v.  Ithaca  St.  Ry.  Co.,  851,  852. 

HASTEB  Aim  SEBVANT. 

Agreement  relieving  employer  from  liability  for  negligence 
resulting  in  personal  injuries,  void  as  against  public 
policy. 
Johnston  v.  Fargo,  879,  880. 

WHABVES  Aim  PIEBS. 

Obligation  of  steamship  companies  to  persons,  other  than  pas- 
sengers, awaiting  the  docking  of  vessels ;  Negligence ; 
Bule  of  res  ipsa  loquitur ;  When  applicable ;  Action  to 
recover  for  injuries  caused  by  breaking  of  steel  hawser 
used  in  warping  a  vessel  into  a  pier ;  When  doctrine  of 
res  ipsa  loquittir  does  not  apply. 
Duhme  v.  Hamburg- American  Packet  Co.,  404,  406. 

O'Brien,  J. 
WBTT  OF  PBOHIBITION. 

When  it  should  be  g^ranted ;  Order  denying  motion  to  quash 
indictment  not  appealable.    (Bis.  op.) 
People  ex  rel.  Hummel  v.  Trial  Term,  80,  84. 

BEAL  PBOPEBTY. 

Tenancy  by  curtesy. 

Collins  V.  Russell,  74,  76. 
43 
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NEaUGEIfCE. 

Undisputed  facts  do  not  necessarily  create  question  of  law ; 
Railroads ;  No  immunity  from  liability  for  acts  of  serv- 
ant because  he  is  also  a  public  officer ;  (Question  for  the 
jury ;  Witness ;  Credibility  of,  a  question  of  fietct. 
Sharp  V.  Erie  R.  R.  Co..  100,  102. 
SAXES. 

Failure  to  deliver  installments  as  agreed,  a  breach  of  entire  con- 
tract ;  Damages  recoverable  in  one,  not  successive  actions* 
Pakas  V.  HoUingshead,  211,  212. 

NEGUGENGE. 

Action  against  city  for  causing  death  of  plaintiff's  intestate  ; 
Cause  of  action  does  not  accrue  until  appointment  of 
administratrix. 
Crapo  V.  City  of  Syracuse,  561. 

Edwakd  T.  Baetlett,  J. 
FIBE  INST7BANCE. 

No  recovery  for  loss  of  property  Ifeld  as  bailee  where  the  latter 
is  not  responsible  to  owner. 
Burke  v.  Continental  Ins.  Co.,  T7,  78. 
NEQUQENCE. 

Action  to  recover  for  injuries  caused  to  property  by  improper 
and  negligent  use  of  explosives  in  blasting ;  Pleading ; 
Parties ;  Erroneous  nonsuit. 
Page  V.  Dempsey,   245,  246. 

APPEAL. 

Inconsistent  findings. 

Nickell  V.  Tracy,  886,  887. 

NEGLIGENCE. 

Municipal    corporations;    Action    to    recover   for    personal 
injuries;  When  charter  provision,  requiring  notice  of 
injury  and  intention  to  claim  damages  to  be  filed  with 
corporation  within  one  month  of  injury,  is  reasonable. 
Biggs  V.  City  of  Geneva,  580,  581. 

Haiqht,  J. 
WRIT  OF  PBOHIBITION. 

Order  denying  motion  to  quash  indictment  appealable ;  Code 
Cr.  Pro.  §§486,617. 
People  ex  rel.  Hummel  v.  Trial  Term,  80,  31. 

ABBITBATION. 

Application  of  particular  Code  provisions  (§§  2366-2886)  to 
common-law     arbitration;     Common-law     arbitration; 
Waiver  of  oath  must   be  in  writing;  Code  Civ.  Pro. 
§  2360. 
Hinkle  v.  Zimmerman,  114,  116. 
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PLEADINa. 

Denial  should  be  clear  and  specific ;  Code  Civ.  Pro.  §  500. 
Thompson  v.  Wittkop,  117,  119. 

OYSTEBB. 

Act  relating  to  cultivation  of  shell  fish  (L.  1887,  ch.  684) ; 
Conditions  of  grant  precedent  not  subsequent ;  Title  to 
oysters  planted  on  land  under  water  granted  for  that 
purpose  to  another  party. 
Vroom  V.  Tilly,  168,  170. 

HIGHWAYa 

Presumption  as  to  ownership  of  fee  of  roadbed ;  Partition ; 
Effect  of  recital  in  deeds  partitioning  lands  under  agree- 
ment ui>on  question  whether  title  to  center  of  highway 
was  conveyed  or  not ;  Deeds ;  Boundaries  and  description 
of  land  abutting  on  a  street  or  highway ;  When  title  to 
center  of  roadbed  of  street,  or  highway,  is  conveyed. 
Van  Winkle  v.  Van  Winkle,  193,  198. 

KUBDEB. 

Erroneous  instructions  as  to  killing  after  the  commission  of  a 
burglary  had  ceased ;  Penal  Code,  §  188 ;  Murder  as  in 
the  commission  of  a  felony ;  Penal  Code,  §  218,  subd.  6. 
People  V.  Htlter,  287,  239. 

CKABTEB  PABTY. 

When  charterers,  not  owners,  are  liable  for  ioss  of  goods  result- 
ing from  alleged  negligence  in  unloading  good^ ;  Com- 
mon-law rule  as  to  notice  to  consignee ;  When  it  is  not 
avoided  by  provisions  of  bill  of  lading ;  When  notice  to 
consignee  is  insufficient ;  Liability  of  carrier  for  loss  of 
goods  caused  by  collapse  of  pier. 
Rosensteln  y.  Vogemanii,  825,  828. 

wnx. 

Construction  of  clauses  creating  trusts  for  benefit  of  children ; 
When  i>ower  to  partition  and  allot  real  estate,  given  to 
trustee,  involves  power  to  sell ;  Action  to  partition  and 
sell  real  estate  after  some  of  the  cestuis  que  trustent  have 
become  of  age ;  Power  of  court ;  When  judgment  therein 
is  res  adjudicata  against  parties  thereto;  When  judg- 
ment of  sale  in  such  action  of  partition  is  not  in  contra- 
vention of  provisions  of  will;  Service  of  summons  on 
infant  residing  out  of  the  state;  When  regular  under 
statute  in  force  in  1869  (Code  Civ.  Pro.  §  44B  and  2  B.  S. 
part  3,  ch.  6,  tit.  8,  §  12). 
O'Donagbue  v.  Smith,  365,  869. 
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NEW  YORK  (CITY  OF). 

Dismissal  of  patrolman  by  police  commissioner  of  New  York 
city  after  conviction  upon  charges  preferred  against  him ; 
Certiorari;  Conviction  will  not  be  reviewed  for  clerical 
error  by  which  final  order  did  not  conform  to  findings 
made  by  the  commissioner. 
People  ex  rel.  Reagan  v.  Partridge,  566. 

Vann,  J. 
SXJBROGATE'S  COUBT. 

Surrogate  has  no  jurisdiction  to  enforce  creditor's  lien  against 
insurance  moneys  under  section  22,  Domestic  Relations 
Law;  Code  Civ.  Pro.  §§  2472,  2481,  2096,  2712,  2781 ; 
Procedure  to  enforce  Uens. 
Matter  of  Thompson,  36,  38. 

WILL. 

When  life  estate  will  not  be  converted  into  absolute  estate  in 
favor  of  same  person  by  clause  of  doubtful  meaning. 
Adams  v.  Massey,  62,  68. 

FIKE  INSUHANCE. 

Breach  of  warranty  as  to  one  subject  of  insurance  does  not 
affect  policy  as  to  the  other  subjects  ;  When  warranties 
in  application  and  policy  have  same  effect;  Erroneous 
excl\ision  of  evidence  tending  to  show  breach  of  express 
warranty. 
Donley  v.  Glens  Falls  Ins.  Co.,  107,  111. 

OYSTEBS. 

Act  relating  to  cultivation  of  shell  fish  (L.  1887,  ch.  684) ; 
Conditions  of  grant ;  Title  to  oysters  planted  on  land 
under  water  granted  for  that  purpose  to  another  party. 
(Dis.  op.) 
Vroom  V.  Tilly,  168,  178. 

MEASURE  OF  DAMAGEa 

Action  to  recover  for  false  representations  made  to  induce 
purchase  of  real  property ;  Erroneous  exclusion  of  evi- 
dence tending  to  show  that  false  representation  caused 
no  damage. 

Ettlinger  v.  Weil,  179,  180. 

NEW  YORK  CITY. 

Retirement  of  policeman  for  disability;  Certificate  must  be 
signed  by  examining  surgeons  as  individuals,  not  as 
board ;  Insufficiency  of  certificate. 
People  ex  rel.  Metcalf  v.  McAdoo,  268,  271. 
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SALES. 

Contract  for  sale  of  goods  in  bond ;  When  vendee  entitled  to 
duty  refunded  thereon. 
Solomon  Tobacco  Co.  v.  Cohen,  308,  311. 

MOBTQAGE  FOBECLOSTTaE. 

Bight  of  wife  to  redeem  land  sold  in  action  to  which  she  was 
not  a  party ;  Action  to  redeem ;  Measure  of  relief ; 
Improper  adjustment  of  equities  between  the  parties. 

Mackenna  v.  Fidelity  Trust  Co.,  411,  414. 

STOCK  TBAKSFEB  TAX  ACT. 

Constitutional  requirement  as  to  passage  of  laws ;  Const,  art.  8 
§  15  ;  Validity  of  taxation  of  transfer  of  particular  class 
of  property  only ;  Validity  of  tax  though  not  based  upon 
values  ;  Taxation  of  transfers  made  by  non-residents  of 
stock  issued  by  foreign  corporations  valid  whether  tax 
is  considered  an  excise  or  a  property  tax  ;  Validity  not 
affected  by  interstate  commerce  clause  of  Federal 
Constitution. 
People  ex  rel.  Hatch  v.  Reardon,  431,  437. 

Werner,  J. 

WILL. 

Mental  incapacity  of  testatrix ;  Erroneoiis  admission  of  evi- 
dence relating  to  mental  disease  of  relatives ;  Code  Civ. 
Pro.  g§  834,  836 ;  Erroneoiis  refusal  to  strike  out  answer 
of  lay  witness  as  an  opinion ;  Admissions  of  executor 
and  legatee;  Incompetent  as  evidence  against  other 
legatees. 
Matter  of  Myer,  54,  57. 

F0BECL0ST7BE  CHATTEL  MOBTGAGE.  ' 

Bemedy ;  Jurisdiction  ;  New  trial. 

Lembeck  &  BetzT  Brewing  Co.  v.  Sexton,  185,  188. 

EASEMENTS. 

Although  reserved,  pass  with  conveyance  of  freehold ;  Effect 
of  reservation  is  to  make  grantee  the  trustee  of  moneys 
received  for  subsequent  conveyance ;  Grantee  alone  can 
sue  for  damages  or  execute  release ;  Action  by  grantor 
to  set  aside  subsequent  conveyance  and  to  recover  dam- 
ages for  invasion  or  destruction  of  easements. 
McKenua  v.  Brooklyn  Union  El.  K.  R.  Co.,  391,  396. 

NEGLIGENCE. 

Safety  of  working  place  ;  Assumption  of  risk ;   Contributory 
negligence ;  Issue  of  fact. 
Reilly  v.  Troy  Brick  Company,  399,  400. 
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APPEAL. 

ErroneouB    order  of  Apx>ellate   Division  reversing  order  of 
Special   Term  confirming  the  report  of  a  referee  and 
dismissing   the   proceedin^^   instead  of  ordering  new 
trial. 
Matter  of  FromcDt,  508,  569. 

WiLLARD   BaBTLBTT,  J. 

STOCKHOLDEBS'  ACTION. 

Stockholder  cannot  complain  of  alleged  ultra  vires  acts  after 
he  has  taken  benefits  thereunder. 
Wormser  v.  Metropolitan  Street  Ry.  Co.,  88,  87. 

CONVEBSION. 

Sale  of  securities  by  stockbroker  without  notice  of  time  or 
place ;  Insufficient  notice. 
Content  v.  Banner,  121,  123. 

CHAMPERTY. 

Employment  of  layman  by  attorneys  to  procure  clients  a  mis- 
demeanor and  warrants  forfeiture  of  office ;  Malpractice  ; 
Code  Civ.  Pro.  §  67. 
Matter  of  Clark,  222,  228. 

WITNESS. 

Failure  to  administer  oath  to  a  witness  in  proceeding  to 
remove  policeman ;  Waiver  thereof. 
People  ex  rel.  Niebuhr  v.  McAdoo,  304,  305. 

CONTRACT  OF  SALE. 

Waiver. 

Birkett  v.  Nichols,  315,  816. 

VILLAGES. 

Water  works ;  Reservoir  constructed  ui>on  land  before  con- 
demnation proceedings  are  had  and  compensation 
awarded  to  owner,  constitutes  a  trespass;  Award  to 
owner,  made  after  construction  of  reservoir  should  include 
value  of  construction  and  work  placed  upon  land ;  Rule 
for  ascertaining  measure  of  compensation. 
Viilage  of  St.  Johnsville  v.  Smith,  341,  843. 

SALEa 

Agreement  to  pay  more  on  favorable  test  of  article ;  Measure 
of  damages. 
Hopedale  El.  Co.  v.  Electric  S.  B.  Co.,  856,  858. 
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SCHOOLS. 

.  Authority  of  superixitendent  of  public  instruction  to  reg'ulate 

.  management ;  Regulation  as  to  use  of  religious  dress  by 

teachers;  Refusal  to  comply  with  regulation  forfeits 
salary. 
O'Connor  v.  Hendrick,  421,  425. 

NEW  YOBX  PBODXTGE  EXCHANGE. 

Beneficiaries'  interest  in  gratuity  fund  assignable  as  security 
for  sums  advanced  to  pay  dues  and  assessments. 
Holmes  v.  Seamao,  486,  490. 

HiSCOCK,  J. 
WBIT  OF  PROHIBITION. 

When  will  not  issue  to  restrain  prosecution  of  action  in  Jus- 
tice's Court ;  Irregular  service  of  summons. 
People  ex  rel.  Ballin  v.  Smith,  96,  97. 

INSURANCE. 

Statutory  stipulations  required  of  foreign  corporations  as  a 
condition  of  doing  business  in  a  state  are  for  the  benefit 
of  those  only  who  contract  in  reliance  thereon ;  Effective 
revocation,  as  to  non-residents,  of  power  of  attorney 
authorizing  service  of  process  upon  state  insurance  com- 
missioner ;  When  power  of  attorney,  irrevocable  on  its 
face,  may  be  revoked. 
Hunter  v.  Mutual  Reserve  L.  Ins.  Co.,  136,  139. 

CONTRIBUTORY  NEGLIGENCE. 

When  question  of  law. 

Lofsten  v.  Brooklyn  Heights  R.  R.  Co.,  148,  149. 

APPEAL. 

Question  of  fact. 

Levy  V.  McCreery  Realty  Corpn.,  163,  165. 

ESCHEAT. 

Failure  to  file  declaration  of  citizenship  by  alien  heir; 
Insufficiency  of  statutes  relied  upon  as  waiving  right  of 
escheat;  L.  1877,  ch.  Ill;  L.  1893,  ch.  207;  1  R.  S. 
754,  §  22;  Statutes  of  descent  require  ancestor  to  be 
possessed  of  some  inheritable  title. 
McCormack  v.  Coddington,  467,  471. 

LIBEL. 

Defamatory  statements  as  to  certain  class  of  public  officials ; 
Action   by  one  of  such  persons  to  recover    damages; 
Demurrer. 
Weston  V.  Commercial  Advertiser  Assn.,  479,  481. 
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CITIES. 

Cronstitutional  law;  Statute  (L.  1906,  ch.  501)  amending 
"White  Charter,"  constitutional  although  not  trans- 
mitted to  cities  affected  thereby  (Const,  art.  12,  §  2); 
Tonkers(city  of);  Effect  of  statute  (L.  1906,  ch.  501); 
When  Tonkers  became  a  city  of  the  second  class  under 
entimeration  of  1905 ;  Construction  and  effect  of  provi- 
sions of  Constitution  (Const,  art.  12,  §  3)  ux>on  charter 
provisions  relating  to  election  and  terms  of  aldermen  ; 
Proceedings  to  fill  vacancy  in  office  of  aldermen ;  Keso- 
lution  ordering  special  election  of  alderman  to  fill 
vacancy ;  Immaterial  error. 
Koster  v.  Coyne,  494,  497. 

.  MAUCIOTJS  PBOSECUTION. 

When  probable  cause  not  a  question  of  law.    (Dis.  op.) 
Rawson  v.  Leggett,  604,  512. 

Chase,  J. 
EVIDENCE. 

Erroneous  exclusion  on  cross-examination  of  questions  affect- 
ing credibility  of  witnesses. 
Rossenbach  v.  Order  of  Foresters,  92,  93. 

APPEAL. 

Court  of  Appeals  will  examine  pleadings  to  ascertain  wh'at 
facts  are  admitted ;  stockholders'  action ;  When  demand 
that  corporation  bring  action  unnecessary;  Corpora- 
tions ;  Action  of  board  of  directors  voidable  where  major- 
ity of  board  are  personally  interested;  Prosperity  of 
corporation  no  defense. 
Jacobson  v.  Brooklyn  Lumber  Co.,  152,  155. 

TRESPASS. 

Liability  for  result  of  unintentional  encroachment;  Negli- 
gence ;    Contractual    relations    between    plaintiff    and 
defendant  will  not  prevent  recovery  for  personal  inju- 
ries.   (Dis.  op.) 
Wood  V.  N.  Y.  C.  &  H.  R  R.  R.  Co.,  290,  296. 

NEGLIGENCE. 

Defective  walk  at  railroad  crossing ;  Question  of  fact. 
Durr  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  320,  821. 


TABULAR  LIST  OF  OPINIONS.  681 

Peb  Curiam. 
LiaXIOR  TAX  LAW. 

When  rear  door  of  a  city  dwelling  is  not  an  <' entrance  "  within 
meaning  of  section  17,  subd.  8. 
McDougal  V.  Malaghan,  258,  254. 

MAIiICIOTTS  PROSECUTION. 

When  probable  cause  a  question  of  law. 
Rawson  v.  Leggett,  504,  506. 

STTBBOGATE'S  00X7BT. 

Foreign  will ;  Invalidity  of  ancillary  letters, 
Baldwin  ▼.  Rice,  528. 

APPEAL. 

Stipulation ;  Crontracts  of  employment. 
Hooke  V.  Financier  Co.,  541. 

APPEAL. 

Motion  for  re-argument  upon  ground  that  points  made  upon 
argument  were  not  discussed  in  opinion ;  Such  fact  does 
not  warrant  conclusion  that  points  were  overlooked. 
Burke  y.  Continental  Insurance  Co.,  570,  571. 

ESCHEAT. 

Lands  in  this  state  inherited  by  a  non-resident  alien  from  a 
naturalized  citizen,  who  took  by  purchase,  cannot  be 
inherited  from  such  non-resident  alien  by  his  nearest 
descendant  who  is  also  a  non-resident  alien. 
Stewart  v.  Russell,  601,  602. 

COKTBACTS. 

Contract  to  pay  money  to  trustees  for  the  support  of  a  daughter- 
in-law  and  grandchildren;  Bights  of  daughter-in-law 
under  contract. 
Recknagel  v.  Stewart,  614,  615. 
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